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Docket No. CM-DC-2010-001

SUN VALLEY COMPANY’S PETITION
TO INTERVENE

COME NOWS the Sun Valley Company, by and through its counsel of record, pursuant

to IDAPA 37.01.01.350 -.354, and hereby files this Petition to Intervene in the above-captioned

matter.

L. BACKGROUND

Since 2005, the Director of the Idaho Department of Water Resources (“Director” or

“IDWR?”) has issued administrative orders in response to the ongoing conjunctive administration

delivery call filed by members of the Surface Water Coalition (“SWC”). A member of the SWC

is the A&B Irrigation District (“A&B”), which holds both surface water and ground water rights.
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On April 11, 2019, the Director issued his Final Order Regarding April 2019 Forecast
Supply (Methodology Steps 1-3) (“April Final Order”). The April Final Order found a 20,900
acre-feet demand shortfall to the Twin Falls Canal Company, requiring curtailment of junior-

priority ground water rights, absent mitigation, “within the Eastern Snake Plain Aquifer area of

common ground water supply.” April Final Order at 6 (emphasis added). Of the predicted

20,900 acre-foot shortfall, the Director established A&B’s “proportionate share of the predicted .
.. 182,121 acre-feet.” Id. at 5, fn. 4.

On April 23, 2019, A&B filed a Petition for Reconsideration and Request for Hearing
Re: April 2019 As Applied Order (“A&B Petition”). According to A&B, “No explanation is
given in the order regarding the method and calculation of the ‘proportionate share.”” A&B
Petition at 2. In requesting reconsideration, and as to the “area of common ground water
supply,” A&B states:

Finally, the Director failed to consider the impacts caused by hydraulically
connected junior ground water rights tributary to the Snake River but that are not
within the defined “area of common ground water supply.” Rule 50. Irrespective
of the rule, the Director has a duty and obligation to use the best available science
in water right administration, which he acknowledges is ESPAM 2.1. See April
Order at 4, n.3. ESPAM 2.1 defines the Eastern Snake Plain Aquifer differently
than the CM Rules, which were promulgated over 20 years ago. See CM Rule
50.01. The rule admittedly fails to account for the best available science to the
detriment of junior ground water users like A&B.? [footnote discussing the
Director’s prior attempt to repeal Rule 50] By excluding certain juniors from
administration the Director has artificially enlarged the mitigation obligation of
A&B contrary to Idaho’s constitution and water distribution statutes. Stated
another way, if all hydraulically connected juniors are being appropriately
administered, A&B’s “proportionate share” of the mitigation obligation would be
lower. The application of the CM Rules in such a manner is unconstitutional and
should be reconsidered.

Id. at 3 (emphasis added).
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In requesting a hearing, A&B states: “To the extent the Director denies the above request
for reconsideration . . . A&B requests a hearing on the same pursuant to Idaho Code § 42-
1701A(3).” Id.

On May 14, 2019, the Director granted A&B’s request for hearing, but did not set a
hearing date. “Counsel for A&B should contact counsel for the Department to coordinate
informal discussions.” Order Granting Request for Hearing at 2.

IL. ARGUMENT

In order to grant a petition to intervene, the moving party must demonstrate it is “timely”
filed, IDAPA 37.01.01.352, and that it has a “direct and substantial interest in any part of the
subject matter of a proceeding and does not unduly broaden the issues . . ..” IDAPA
37.01.01.353. The Sun Valley Company meet these requirements.

First, the Sun Valley Company has a direct and substantial interest in the outcome of the
hearing. The Sun Valley Company owns ground water and surface water rights in Basin 37 it
uses for various purposes. The Sun Valley Company’s water rights have not been conjunctively
administered with water rights that are hydraulically connected to the Eastern Snake Plain
Aquifer (“ESPA”). The A&B Petition calls this distinction into question by raising questions
regarding the “area of common ground water supply” and “CM Rule 50.” A&B Petition at 3.
The Sun Valley Company has previously defended against attempts to bring its water rights into
conjunctive administration with the ESPA. See Sun Valley Company’s Amended Petition for
Reconsideration of Final Order Designating the Eastern Snake Plain Aquifer Ground Water
Management Area, AA-GWMA-2016-001 (November 23, 2016) (opposing inclusion of the Big
Wood River Basin within the scope of the ESPA). Given the scope of the A&B Petition, an

outcome of the hearing ordered by the Director could implicate CM Rule 50, the area of common
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ground water supply, and the boundary of the ESPA to bring the Sun Valley Company’s water
rights into administration with water rights hydraulically connected to the ESPA, which the
Company has previously opposed.
Second, the Sun Valley Company’s petition is timely. A petition to intervene is timely if
it is:
[Fliled at least fourteen (14) days before the date set for formal hearing, or by the
date of the prehearing conference, whichever is earlier unless a different time is
provided by order or notice. Petitions not timely filed must state a substantial
reason for delay. The presiding officer may deny of conditionally grant petitions
to intervene that are not timely filed for failure to state good cause for untimely
filing, to prevent disruption, prejudice to existing parties or undue broadening of
the issues, or for other reasons. Intervenors who do not file timely petitions are
bound by orders and notices earlier entered as a condition of granting the untimely
petition.
IDAPA 37.01.01.352.

Here, a hearing has been ordered, with no date yet set by the Director for the hearing, or a
prehearing conference. As such, this petition is timely and should be granted as a matter of right.
III. CONCLUSION

Based on the foregoing, the Sun Valley Company meet the standards for intervention,
and respectfully requests the Director grant its petition to intervene in this proceeding and fully
participate in all matters that may arise.

Respectfully submitted this 14" day of May, 2019.

McHugh Bromley, PLLC

G e,
CHRIS M. BROMLEY
Attorneys for the Sun Valley Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14" day of May, 2019, I served a true and correct copy
of the foregoing document on the person(s) whose names and addresses appear below by the

method indicated:

Idaho Department of Water Resources
322 E. Front St., Ste. 648
Boise, ID 83702

X1 US Mail, Postage Paid
(1 Facsimile

0 Hand-Delivered

O Electronic Mail

Garrick L. Baxter

Deputy Attorney General

Idaho Department of Water Resources
322 E. Front St., Ste. 648

Boise, ID 83702
garrick.baxter@idwr.idaho.gov

[1 US Mail, Postage Paid
O Facsimile

00 Hand-Delivered

[XI Electronic Mail

John K. Simpson

Travis L. Thompson

Barker Rosholt & Simpson, LLP
PO Box 485

Twin Falls, ID 83303
jks@idahowaters.com
tit@idahowaters.com

0 US Mail, Postage Paid
0 Facsimile

(0 Hand-Delivered

[XI Electronic Mail

W. Kent Fletcher

0 US Mail, Postage Paid

Racine Olson, PLLP

201 E. Center St.

PO Box 1391

Pocatello, ID 83204-1391
rch@racinelaw.net
tib@racinelaw.net

Fletcher Law Office O Facsimile

PO Box 248 0 Hand-Delivered
Burley, ID 83318 Electronic Mail
wkfl@pmt.org

Randall C. Budge [0 US Mail, Postage Paid
TJ Budge O Facsimile

0] Hand-Delivered
[X] Electronic Mail

Candice M. McHugh

McHugh Bromley, PLLC

380 S. 4™ St., Ste. 103

Boise, ID 83702
cmchugh@mchughbromley.com

0O US Mail, Postage Paid
O Facsimile

U Hand-Delivered

[X] Electronic Mail
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Kathleen Marion Carr

US Dept Interior

960 Broadway, Ste. 400

Boise, ID 83706
kathleenmarion.carr@sol.doj.gov

0 US Mail, Postage Paid
O Facsimile

O Hand-Delivered
Electronic Mail

David Gehlert

Natural Res. Section

US Dept of Justice

999 18" St. S. Terrace, Ste. 370
Denver, CO 80202
david.gehlert@usdoj.gov

O US Mail, Postage Paid
0 Facsimile

0 Hand-Delivered

[X] Electronic Mail

Sarah A. Klahn

Somach Simmons & Dunn
2701 Lawrence St., Ste. 113
Denver, CO 80205
sklahn@somachlaw.com

0 US Mail, Postage Paid
0 Facsimile

0 Hand-Delivered

[X] Electronic Mail

Kirk Bybee

City of Pocatello

PO Box 4169
Pocatello, ID 83702
kibybee@pocatello.us

O US Mail, Postage Paid
O Facsimile

0 Hand-Delivered

[X] Electronic Mail

Robert E. Williams

Williams Meservey & Lothspeich, LLP
PO Box 168

Jerome, ID 83338

rewilliams(@cableone.net

O US Mail, Postage Paid
O Facsimile

0 Hand-Delivered

[X] Electronic Mail

Robert L. Harris

Holden Kidwell Hahn & Crapo, PLLC
PO Box 50130

Idaho Falls, ID 83405
rharris@holdenlegal.com

[0 US Mail, Postage Paid
O Facsimile

0 Hand-Delivered

[X] Electronic Mail

Randall D. Fife

City Attorney, City of Idaho Falls
PO Box 50220

Idaho Falls, ID 83405
rfife@idahofallsidaho.com

[1 US Mail, Postage Paid
(] Facsimile

0 Hand-Delivered

X1 Electronic Mail

William A. Parsons

Parsons Smith & Stone, LLP
PO Box 910

Burley, ID 83318

wparsons@pmt.org

00 US Mail, Postage Paid
O Facsimile

0 Hand-Delivered

X1 Electronic Mail
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Lyle Swank

IDWR — Eastern Region
900 N. Skyline Dr.

Idaho Falls, ID 83402-6105
lyle.swank@idwr.idaho.gov

[0 US Mail, Postage Paid
O Facsimile

0 Hand-Delivered

[X] Electronic Mail

Corey Skinner

Nathan Erickson

IDWR — Southern Region

1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033
corey.skinner@idwr.idaho.gov
nathan.erickson@idwr.idaho.gov

0 US Mail, Postage Paid
O Facsimile

0 Hand-Delivered
Electronic Mail
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