BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION CM-DC-2010-001
OF WATER TO VARIOUS WATER
RIGHTS HELD BY OR FOR THE
BENEFIT OF A&B IRRIGATION ORDER GRANTING REQUEST FOR
DISTRICT, AMERICAN FALLS HEARING

RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE
CANAL COMPANY, AND TWIN FALLS
CANAL COMPANY

BACKGROUND

On April 19, 2016, the Director (“Director”) of the Idaho Department of Water Resources
(“Department”) issued the Fourth Amended Final Order Regarding Methodology for
Determining Material Injury to Reasonable In-Season Demand and Reasonable Carryover
(“Methodology Order”). The Methodology Order established nine steps for determining material
injury to members of the Surface Water Coalition (“SWC”).!

On April 11, 2019, the Director issued the Final Order Regarding April 2019 Forecast
Supply (Methodology Steps 1-3) (“As-Applied Order”), which applied steps 1, 2, and 3 of the
Methodology Order. The Director predicted an in-season demand shortfall (“DS”) of 20,900
acre-feet. As-Applied Order at 3-4. The Director ordered that, by May 1, 2019, ground water
users with consumptive water rights “junior to August 25, 1991, within the Eastern Snake Plain
Aquifer area of common ground water supply shall establish, to the satisfaction of the Director,
that they can mitigate for their proportionate share of the predicted DS of 20,900 acre-feet in
accordance with an approved mitigation plan.”? Id. at 6. The Director indicated that A&B
Irrigation District (“A&B”) has an approved mitigation plan in place for its ground water rights
(filed in Docket No. CM-MP-2015-003) and determined that A&B’s “proportionate share of the
predicted DS of 20,900 acre-feet is 2,121 acre-feet.” Id. at 5, n.4.

! The SWC is comprised of A&B District, American Falls Reservoir District #2, Burley Irrigation District, Milner
Irrigation District, Minidoka Irrigation District, North Side Canal Company, and Twin Falls Canal Company.

2 A&B holds the following groundwater rights that are junior to August 25, 1991: 36-15127B, 36-15193B, 36-
15194B, 36-15195B, and 36-15196B. Petition at 2.
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On April 23,2019, A&B filed with the Department A&B Irrigation District’s Petition for
Reconsideration and Request for Hearing Re: April 2019 As Applied Order (“Petition”) and
combined Notice of Non-use (“Notice”).?

THE PETITION

A&B “requests reconsideration of the Director’s calculation that A&B’s proportionate
share of the predicted DS of 20,900 acre-feet is 2,121 acre-feet.”” Petition at 2 quoting As-
Applied Order at 5, note 4. A&B also requests a hearing regarding the Director’s determination
of A&B’s proportionate share of the predicted DS. Id. at 3. A&B states that “in order to avoid
unnecessary delay and further litigation, A&B and its consultants are available and would be
willing to participate in an informal meeting with IDWR... to review and better understand the
Director’s findings and methods used regarding this issue.” Id. at 4.

Idaho Code § 42-1701A(3) states:

Unless the right to a hearing before the director . . . is otherwise provided by
statute, any person aggrieved by any action of the director . . . and who has not
previously been afforded an opportunity for a hearing on the matter shall be
entitled to a hearing before the director to contest the action.

A&B has not been afforded an opportunity for a hearing on these matters, and, therefore,
the Director will grant A&B’s request for hearing.* A&B and its consultants should be allowed
to meet informally with Department staff to review the findings and methods used to determine
A&B’s proportionate share of the predicted DS prior to hearing. Accordingly, no hearing
schedule will be set at this time.

ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that:

A&B’s request for hearing regarding its proportionate share of the predicted DS is
GRANTED. The granting of this hearing does not stay the effectiveness of the Methodology
Order or As-Applied Order. Counsel for A&B should contact counsel for the Department to
coordinate informal discussions.

3 In the Petition’s section titled Notice of Non-use, A&B states it “will not deliver groundwater pursuant to its
referenced ground water rights subject to the [As-Applied Order] this irrigation season. Consistent with the
Director’s June 30, 2016 letter concerning the same issue, A&B presumes that the referenced water rights will be
removed from the curtailment list as A&B will not deliver groundwater pursuant to these rights this irrigation
season.” Petition at 4; and see supra. note 2. The Director will address the issue of non-use in his forthcoming
Final Order Curtailing Water Rights Junior to August 25, 1991.

4 Because the Director is granting A&B’s request for hearing, A&B’s request for reconsideration is moot and will
not be addressed in this order.
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Dated this | 17" day of May 2019.

e .

GARY S CKMAN
Dlrector
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ I‘:J":b' day of May 2016, the above and foregoing, was served by the

method indicated below, and addressed to the following:

John K. Simpson X U.S. Mail, postage prepaid

Travis L. Thompson ] Hand Delivery

BARKER ROSHOLT & SIMPSON, LLP ] Overnight Mail

P.O. Box 485 (] Facsimile

Twin Falls, ID 83303 X Email

jks@idahowaters.com

th@idahowaters.com

W. Kent Fletcher > U.S. Mail, postage prepaid

FLETCHER LAW OFFICE | Hand Delivery

P.O. Box 248 ] Overnight Mail

Burley, ID 83318 ] Facsimile

wkf@pmt.org X Email

Randall C. Budge U.S. Mail, postage prepaid

Thomas J. Budge ] Hand Delivery

RACINE OLSON Ol Overnight Mail

P.O. Box 1391 ] Facsimile

Pocatello, ID 83204-1391 X Email

rcb@racinelaw.net

tib@racinelaw.net

Kathleen Marion Carr X U.S. Mail, postage prepaid

US Dept. Interior [] Hand Delivery

960 Broadway Ste 400 [] Overnight Mail

Boise, ID 83706 | Facsimile

kathleenmarion.carr@sol.doi.gov X Email

David W. Gehlert X U.S. Mail, postage prepaid

Natural Resources Section 1 Hand Delivery

Environment and Natural Resources Division ] Ovemight Mail

U.S. Department of Justice ] Facsimile

999 18t St, South Terrace, Ste 370 X Email

Denver, CO 80202

david.gehlert@usdoj.gov

Matt Howard L] U.S. Mail, postage prepaid
| US Bureau of Reclamation N Hand Delivery

1150 N Curtis Road ] Overnight Mail

Boise, ID 83706-1234 O Facsimile

mhoward@pn.usbr.gov X Email

Sarah A. Klahn X U.S. Mail, postage prepaid

Somach Simmons & Dunn | Hand Delivery

2701 Lawrence St., Suite 113 | Ovemight Mail

Denver, CO 80205 ] Facsimile

sklahn@somachlaw.com X Email
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Kirk Bybee 4| U.S. Mail, postage prepaid
City of Pocatello ] Hand Delivery

P.O. Box 4169 ] Overnight Mail

Pocatello, ID 83205 ] Facsimile
kibybee@pocatello.us X Email

Chris M. Bromley U.S. Mail, postage prepaid
MCHUGH BROMLEY, PLLC ] Hand Delivery

380 South 4% Street, Suite 103 []  Ovemight Mail

Boise, ID 83702 []  Facsimile
cbromley@mchughbromley.com Email

Robert E. Williams X U.S. Mail, postage prepaid
WILLIAMS, MESERVEY & LOTHSPEICH, LLP ] Hand Delivery

P.O. Box 168 ] Overnight Mail

Jerome, ID 83338 L] Facsimile
rewilliams(@cableone.net X Email

Robert L. Harris X U.S. Mail, postage prepaid
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC O Hand Delivery

P.O. Box 50130 ] Overnight Mail

Idaho Falls, ID 83405 Il Facsimile
rharris@holdenlegal.com X Email

Randall D. Fife

U.S. Mail, postage prepaid

City Attorney, City of Idaho Falls Hand Delivery
P.O. Box 50220 Overnight Mail
Idaho Falis, ID 83405 Facsimile
rfife@idahofallsidaho.com Email

William A. Parsons

U.S. Mail, postage prepaid

Parsons, Smith & Stone, LLP Hand Delivery

P.O. Box 910 Overnight Mail

Burley, ID 83318 Facsimile
wparsons@pmt.org Email

Lyle Swank U.S. Mail, postage prepaid
IDWR—Eastern Region Hand Delivery

900 N. Skyline Drive Overnight Mail

Idaho Falls, ID 83402-6105 Facsimile
lyle.swank@idwr.idaho.gov Email

Corey Skinner

XOOO0O XOOOO XOOOX XKOOOX

U.S. Mail, postage prepaid

Nathan Erickson Hand Delivery
IDWR—Southern Region Overnight Mail
1341 Fillmore St., Ste. 200 Facsimile
Twin Falls, ID 83301-3033 Email

Corey.Skinner@idwr.idaho.gov
Nathan.Erickson@idwr.idaho.gov

6%&&1 S ﬁagka
Kimberle English

ORDER GRANTING REQUEST FOR HEARING - Page 5



