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IGWA'’s Petition for
Reconsideration and
Clarification of the Third
Methodology Order; Motion to
Vacate or Stay; and Request
for Hearing

Idaho Ground Water Appropriators, Inc. IGWA), acting for and on be-
half of its members, through counsel, hereby petitions the Director to re-
consider and clarify the Third Amended Final Order Regarding Methodology
for Determining Material Injury to Reasonable In-Season Demand and Rea-
sonable Carryover issued April 17,2015 (“Third Methodology Order”).

INTRODUCTION

On June 23, 2010, the Director of the Idaho Department of Water Re-
sources (IDWR) issued the Second Amended Final Order Regarding Method-
ology for Determining Material Injury to Reasonable In-Season Demand and
Reasonable Carryover (“Second Methodology Order”). The parties filed peti-
tions for judicial review, and on September 26, 2014, the district court is-
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sued its Memorandum Decision and Order on Petitions for Judicial Review
(“Remand Order”) which affirmed in part and set aside in part the Second
Methodology Order.* The Remand Order instructs the Director to reconsider
the following issues:

1)

2)

3)

4)

5)

6)

7)

Supplemental Groundwater Rights. Although the Director must ac-
count for supplemental ground water rights, the Director’s use of
groundwater fractions was set aside because it was based on infor-
mation that was not in the record. (Remand Order at 20.)

Water Supply for TFCC. The Court found the Joint Forecast and its
use of the Heise gage does not accurately predict the water supply

for Twin Falls Canal Company (“TFCC”), and instructed the Direc-
tor to develop an alternative method of predicting injury to TFCC.?

Area of Common Ground Water Supply. The Court found the Direc-
tor’s use of the ESPA Model boundary to determine the priority date
for curtailment was not proper, and instructed the Director to use
the boundary of the area of common groundwater supply or adjust
the curtailment date to provide the required amount of water to the
Coalition when applied to the area of common groundwater supply.?

Step 10, Transient Model Runs. The Court found the use of transient
modelling in Step 10 was improper, and instructed the Director to
consider whether after-the-fact curtailment would be consistent
with Idaho law and the purpose of reasonable carryover.*

Mid-Season Adjustment. The Court found that Step 8 improperly
capped juniors’ mitigation obligation, and instructed the Director to
adjust the prediction of material injury to reasonable in-season de-
mand to account for changing seasonal conditions.®

Irrigated Acreage Information. The Court found the Director must
use the Surface Water Coalition’s irrigation acreage information in
determining crop water need under steps 1 and 2.°

Lack of Hearings. The Court found the Director had improperly de-

! Remand Order at 48.

2 Remand Order at 20.

8 Remand Order at 25-26.

* Remand Order at 28.

> Remand Order at 12, 37-39.
¢ Remand Order at 40-41.
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nied the Coalition the opportunity for hearings on the application of
the Second Methodology Order.”

On December 19, 2015, IGWA requested a status conference on the
matters remanded to the Director. A status conference was held January
28,2015. Following the status conference the Director requested thata
committee of experts be convened to provide recommendations to the Di-
rector on the following topics:

1. Revise natural flow forecast methods for TFCC.

2. Identify more accurate and current crop data to determine crop wa-
ter need for all Coalition members.

3. Improve mid-season reasonable in-season demand forecast.®

The Director asked that the committee prioritize topics one and two,
then address supplemental ground water use.’ It was understood by the
parties that this process was implemented with the hope of developing an
alternative methodology for TFCC for use during the 2015 irrigation sea-
son, but there was no guarantee that an alternative could be finalized and
fully vetted prior to the 2015 irrigation season. IGWA expected that absent
a stipulation between the parties there would be an opportunity for a hear-
ing to create a record on how to more accurately determine water need and
supply for TFCC.

On March 16,2015, IDWR staff provided a memorandum (“Staff
Memo”) to the Director outlining “Recommended revisions to the Surface
Water Coalition Methodology.” Experts for the various parties were per-
mitted to append comments to the Staff Memo; however, no evidence has
been submitted and no hearing has been held on any of the issues remand-
ed or on the recommendations in the Staff Memo. Shortly thereafter the
Director issued the Third Methodology Order and the Final Order Regarding
April 2015 Forecast Supply (Methodology Steps 1-3) issued April 16,2015
(“April 2015 As-Applied Order”). The Third Methodology Order and the
April 2015 As-Applied Order are referred to collectively herein as the
“2015 Orders.”

7 Remand Order at 43-44.

8 Order Setting Deadline for Submission of Expert Reports at 1.
°Id.
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RECONSIDERATION AND CLARIFICATION
A. The 2015 Orders do not comply with the Remand Order.

1. Supplemental Water Rights. Although the Court remanded this is-
sue, the Third Methodology Order does not account for supplemental water
rights used by Coalition members, but merely states it is a factor the Direc-
tor can consider.? Further, the April 2015 As-Applied Order does not ex-
plain how or if supplemental water rights were considered. Supplemental
water rights materially impact the amount of surface water needed by Coa-
lition members to grow crops; thus, it materially affects the amount of mit-
igation owed by IGWA to avoid curtailment. Therefore, IGWA requests
clarification of how supplemental groundwater use was accounted for in
the 2015 Orders. If it wasn’t, IGWA requests the Third Methodology Order
be amended to account for supplemental groundwater use, and the April
2015 As-Applied Order be amended accordingly.

2. Prediction of Supply for Other SWC Members. The 2015 Orders go
beyond the Remand Order and revise the prediction of supply for AFRD2,
BID, Minidoka and NSCC using the new methodology adopted for TFCC.*
Other than for TFCC, predicted supply was not remanded to the Director
and cannot be revised under the guise of the Remand Order. Therefore,
IGWA requests the Third Methodology Order be amended to apply the Sec-
ond Methodology Order methodology for predicting supply to all Coalition
members other than TFCC, and the April 2015 As-Applied Order be
amended accordingly.

3. Step10, Transient Model Run. Rather than determine whether
there is an alternative to the original Step 10, which allowed junior
groundwater users to request transient model runs to adjust mitigation ob-
ligations to reasonable a carryover shortage, or exploring timing of when
such an adjustment might be considered, the Third Methodology Order
simply deletes any use of transient model runs to adjust mitigation obliga-
tion of junior users for injury to reasonable carryover storage. IGWA re-
quests reconsideration and a hearing on this issue.

4. Adjustment to Reasonable In-Season Demand. The Staff Memo
states: “With the limited timeframe the committee was given, we were un-
able to conclude an analysis of methods to improve RISD forecasts...we
cannot currently recommend any changes to the current Methodology re-

10 Third Methodology Order at 10.
1d.
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garding this issue.”*? The Third Methodology Order states reasonable in-
season demand will be “corrected during the season to account for varia-
tions in climate and water supply between the BLY and actual condi-
tions.”*? The Third Methodology Order then states on page 34 in Step 6 that
“[ulpon a determination of an additional mitigation obligation, junior
ground water users will be required to establish . . . their ability to secure a
volume of water....”

While the Court found the Director must adjust his prediction of mate-
rial injury to reasonable in-season demand to account for changing season-
al conditions, the Court set aside the Director’s Order Revising April 2013
Forecast Supply (Methodology Steps 6-8) and remanded the matter for fur-
ther proceedings.* The Director then revised Steps 6 and 7 even though
the Staff Memo specifically stated it could not recommend any changes to
these steps.'® Specifically, the Director included crop water need volumes,
determined that year-to-date actual natural flow diversion will be used,
stated he will predict preliminary storage allocations if BOR and Water
District 1 have not predicted the allocations yet, and stated he will arrive at
a Time of Need date by “predicting the day in which the remaining in stor-
age allocation will be equal to reasonably carryover, or the difference be-
tween the 06/08/12 average demand and the 02/04 supply.”*

There is no record support of the Director’s changes to Steps 6-8, or a
revision to RISD. Therefore, IGWA requests reconsideration and a hearing
on this issue.

B. The Third Methodology Order introduces and relies upon infor-
mation not contained in the record.

The Director’s decision on remand must be based on evidence in the
record.’ There has been no hearing to add evidence to the record, yet the
Third Methodology Order introduces and relies upon data and information
not presented in the Coalition delivery call hearingsin 2008 and 2010. The
following decisions do not appear to be based solely on evidence in the
agency record:

12 Staff Memo at 6.
13 Third Methodology Order at 28.
1 Third Methodology Order at 38.

13 Cf Steps 6,7 at 34-35 of Third Methodology Order with Steps 6-7 of Second Methodology
Order.

16 Third Methodology Order at 34.
17 Idaho Code § 67-5279.
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1. New Box Canyon Springs Data. The Third Methodology Order
states the “pre-irrigation season supply forecast for AFRD2, BID,

Minidoka, NSCC and TFCC will currently be predicted from both the
Joint Forecast and from flow data at Box Canyon.”*¢ Box Canyon
Springs flow data is not contained in the record.

2.  New Multi-Linear Regressions for the April Forecast. The
Third Methodology Order introduces new “multi-linear regression equa-

tions” into the methodology.'® None of the data for these questions isin
the record.

3. New Data for July 1 Forecast. The Third Methodology Order
compares the “July 1 snow water equivalent. .. at the Two Oceans Plat-
eau SNOTEL site to the natural flow diversions.”?° In addition, for
TFCC, Spring Creek data has been introduced in addition to the Heise
natural flow and the Two Oceans Plateau SNOTEL data.?*

4. Use of ESPAM 2.1. While ESPA Model 2.1 was used in the
Rangen delivery call, its reliability with respect to the Coalition has not
been vetted. No record has been developed as to whether it can or
should be used in the Coalition delivery call. Until an agency record is
developed, ESPAM 1.1 must continue to be used.

Until there is a hearing and additional evidence submitted into the
agency record, the Director must either apply the methodology set forth in
the Second Methodology Order or adopt a new methodology confined to the
data presently contained in the agency record.

MOTIONTOSTAY ORVACATE

IGWA requests that the Third Methodology Order be vacated or stayed
until the issues raised above are properly addressed.

REQUEST FORHEARING

IGWA requests a hearing on the issues raised in this petition.

18 Third Methodology Order at 29-30; 2015 As-Applied Order at 2-3.
191d. at 1652015 As-Applied Order at 3.

20 Third Methodology Order at 17-18.

2 Id.at18.
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RESPECTFULLY SUBMITTED this 30th day of April, 2015.

RACINE OLSON NYE BUDGE & BAILEY,
QHARTERED

bdilf 0. 5 z@?

Randall C.Budge
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CERTIFICATE OF SERVICE

I certify that on this 30™ day of April, 2015, a true and correct copy of
the foregoing was served on the following persons in the manner indicated:

Randall C. Budée
Thomas J. Budge

wjf?

Director Gary Spackman X] U.S.Mail

Idaho Department of Water Resources [ ] Facsimile

PO Box 83720 [1 Overnight Mail
Boise, ID 83720-0098 X Hand Delivery
Deborah.gibson@idwr.idaho.gov Email

Deputy Attorneys General [ ] U.S. Mail
Garrick L. Baxter [ ] Facsimile
Emmi L. Blades [ 1 Overnight Mail
Idaho Department of Water Resources [ 1 Hand Delivery
P.O.Box 83720 X] Email

Boise, Idaho 83720-0098

Fax: 208-287-6700

garrick.baxter@idwr.idaho.gov

emmi.blades@idwr.idaho.gov

kimi.white@idwr.idaho.gov

John K. Simpson [] U.S.Mail
Travis L. Thompson [] Facsimile

Paul L. Arrington [ ] Overnight Mail
Barker Rosholt & Simpson [ ] Hand Delivery
195 River Vista Place, Suite 204 ] Emaill

Twin Falls, ID 83301-3029

tit@idahowaters.com

iks@idahowaters.com

pla@idahowaters.com

W. Kent Fletcher [] U.S. Mail
Fletcher Law Office [ ] Facsimile
P.O.Box 248 [l Overnight Mail
Burley, ID 83318 [1 Hand Delivery
wkf@pmt.org X] Email
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Sarah Klahn [1 U.S.Mail

Mitra Pemberton [] Facsimile
WHITE JANKOWSKI, LLP D Overnight Mail
511 16 St., Suite 500 [] Hand Delivery
Denver, Colorado 80202 X Email
sarahk@white-jankowski.com

mitrap@white-jankowski.com

Dean Tranmer [] U.S. Mail

City of Pocatello [] Facsimile
P.O.Box 4169 [] Overnight Mail
Pocatello, ID 83201 [ 1 Hand Delivery
dtranmer@pocatello.us <] Email

Michael C. Creamer [] U.S.Mail
Jeffrey C. Fereday [ ] Facsimile
GIVENS PURSLEY LLP [] Overnight Mail
POBox 2720 [ 1 Hand Delivery
Boise, ID 83701-2720 X Email
mcc@givenspursley.com

jicf@givenspursley.com

William A. Parsons [] U.S.Mail
PARSONS, SMITH & STONE, LLP [ ] Facsimile

PO Box 910 [l Overnight Mail
Burley,ID 83318 [ ] Hand Delivery
wparsons@pmt.org Email

Lyle Swank [1 U.s.Mail
IDWR—Eastern Region [] Facsimile

900 N. Skyline Drive [] Overnight Mail
Idaho Falls, ID 83402-6105 [ 1 Hand Delivery
lvle.swank@idwr.idaho.gov Email

Allen Merritt [1 U.S.Mail
Cindy Yenter [ ] Facsimile
IDWR—Southern Region [ ] Overnight Mail
1341 Fillmore St., Ste. 200 [] Hand Delivery
Twin Falls, ID 83301-3033 Email

allen.merritt@idwr.idaho.gov
cindv.venter@idwr.idaho.gov
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Kathleen Marion Carr [] U.S. Mail

US Dept. Interior [] Facsimile

960 Broadway Ste 400 [1 Overnight Mail
Boise, Idaho 83706 [ ] Hand Delivery
kathleenmarion.carr@sol.doi.gov Email

David W. Gehlert [] U.S.Mail
Natural Resources Section [ ] Facsimile
Environment and Natural Resources Div. [l Overnight Mail
U.S. Department of Justice [ ] Hand Delivery
999 18 St, South Terrace, Ste 370 X Email

Denver, CO 80202

david.gehlert@usdoj.gov

Matt Howard [ ] U.S. Mail

US Bureau of Reclamation [ ] Facsimile
1150 N Curtis Road []1 Overnight Mail
Boise, Id 83706-1234 [] Hand Delivery
mhoward@pn.usbr.gov X] Email
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