C. Tom Arkoosh, ISB# 2253
ARKOOSH EIGUREN, PLLC
802 W. Bannock Street, 9™ Floor
P.O. Box 2900

Boise, ID 83701

Phone: (208) 343-5105
Facsimile: (208) 343-5456

Attorneys for Petitioner American Falls Reservoir District #2
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

DOCKET NO. CM-DC-2010-001
IN THE MATTER OF DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS PETITION FOR

HELD BY OR FOR THE BENEFIT OF A&B RECONSIDERATION OF FINAL
IRRIGATION DISTRICT, AMERICAN FALLS | ORDER ESTABLISHING 2012
RESERVOIR DISTRICT #2, BURLEY REASONABLE CARRYOVER
IRRIGATION DISTRICT, MILNER (METHODOLOGY STEP 9)
IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE
CANAL COMPANY AND TWIN FALLS
CANAL COMPANY.

COMES NOW, Petitioner, American Falls Reservoir District #2 (“AFRD#2”), by and
through counsel of record, and pursuant to Rule 740.02(a) of the Department’s Rules of
Procedure (IDAPA 37.01.01 ef seq.) and hereby files this Petition for Reconsideration of Final
Order Establishing 2012 Reasonable Carryover (Methodology Step 9) (hereinafter “Final

Order”). The issue identified for reconsideration and the supporting basis is set forth below.
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L The Water Master’s Failure to Properly Account for Diversions under Water Right
1-6 Resulted in Erroneous Determinations of Storage Allocations and Carryover.

On May 1, 2012, the Snake River Basin Adjudication District Court (“SRBA”) issued a
partial decree for water right 1-6 to the Bureau of Reclamation (“Reclamation). That was right
authorizes the diversion of 1,700 c.f.s from the Snake River for irrigation and storage.
Importantly, the water right includes the following condition under the “Quantity” element of the
Partial Decree which authorizes diversions of water under the right to either natural flow or
storage:

The right to divert as natural flow during each irrigation season under this
water right, having a March 30, 1921, priority, as follows: From May 1 of
each irrigation season continuing during that season so long as there is natural
flow available for that priority, the first 1,700 cubic feet per second of flow to
be available one-half (1/2) to American Falls Reservoir District No. 2 and one-
half (1/2) to American Falls Reservoir, except that in any year in which
American Falls Reservoir is full to capacity on April 30 or fills after that date,
taking into account any water that may be temporarily stored to its credit in
upstream reservoirs, all water diverted by American Falls Reservoir District
No. 2 within the maximum of 1,700 cubic feet per second during the year prior
to the initial storage draft on American Falls Reservoir after the reservoir
finally fills in that year shall be considered as natural flow under water right
No. 1-6. Nothing herein shall prevent American Falls Reservoir District No. 2
from diverting water under said license prior to May 1 of a given irrigation
season but all such diversion shall be charged as storage in the event the
reservoir is not full on April 30 of that season or does not fill after April 30 of
that season.

This condition requires a unique administration process for diversions under water right 1-6. In
particular, the condition recognizes that water available under water right 1-6 will accumulate to
both natural flow and storage account(s) under certain circumstances.

Notwithstanding this provision, the Water master for Water District 01 failed to property

account for water right 1-6. In particular, accounting records show that, at certain times of the
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2012 irrigation season, the water district was not accumulating diversions to storage in American
Falls Reservoir under water right 1-6 to storage even though portions of water right 1-6 were
being diverted as natural flow. Yet, accumulation to storage is required by the plain language of
water right 1-6. As a result, the Director’s Final Order incorrectly identifies the material injury
suffered by AFRD#2 for reasonable carryover.'
CONCLUSION

The Water Master’s failure to properly account for diversions under water right 1-6 has
resulted in an erroneous determination of reasonable carryover for AFRD#2 and, very likely,
other Spaceholders in American Falls Reservoir. Without proper accounting, the Final Order’s

determination of material injury is flawed and should be reconsidered.

DATED this 10™ day of December, 2012.
ARKOOSH EIGUREN PLLC
C. Tom Arkoosh
Attorneys for AFRD#2

! Other spaceholders accounts in American Falls may also have been affected by this error.
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CERTIFICATE OF MAILING

I hereby certify that on this 10™ day of December, 2012, the above and foregoing, was
sent to the following in the manner indicated below:

Gary Spackman, Dircctor — Original
c/o Deborah Gibson

Idaho Departinent of Water Resources
P.O. Box 83720

Boise, ID 83720

Deborah. gibsonéiidwr.idaho.gov
Garrick.baxterw:idwr.idaho goy

Chns bromievigidwr.idaho.goy

allle

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

W. Kent Fletcher
Fletcher Law Office
P.O. Box 248
Burley, ID 83318

wkfi@pint.org

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

Matt J. Howard

U.S. Bureau of Reclamation
1150 N. Curtis Road

Boise, ID 83706-1234
mhoward:@pn.usbr.gov

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

Michael C. Creamer

Jeff C. Fereday

Givens Pursley, LLP
P.O. Box 2720

Boise, ID 83701-2720
mecii:givenspursiey.com
icfi@dgivenspursiey.com

NIRRT T

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

Allen Merritt

Cindy Yenter

IDWR - Southern Region
1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3380
Allen.nerrittiidwr.adaho. gov
Cindv. venteridiidwr.idaho.gov

M

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimilc

Email
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Lyle Swank

IDWR - Eastern Region

900 N. Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718
Lvle.swankdtidwr.idaho. gov

M

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

A. Dean Tranmer X U.S. Mail, postage prepaid
City of Pocatello Hand Delivery

PO Box 4169 Overnight Mail

Pocatello ID 83201 Facsimile
diranmerii:pocatelio.us Z Email

John A. Rosholt X U.S. Mail, postage prepaid
John Simpson Hand Delivery

Travis L. Thompson Overnight Mail

Paul L. Arrington Facsimile

195 River Vista Place, Suite 204 Z Email

Twin Falls, ID 83301
jaritidahowaters.com
jksidahowaters.com
tltidabowaters.comn
plaizidahowaters.com

Randall C. Budge
Candice M. McHugh
Thomas J. Budge

Racine Olson

PO Box 1391

201 E Center Street
Pocatello ID 83204-1391
rcbzracinelaw. net
cmim@racinelaw. net
tjbziracinelaw.nel

oliRs

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

Kathleen M. Carr

U.S. Dept. of Interior

960 Broadway, Ste. 400

Boise, ID 83706
Kathleemmarion.carrzdsol. doi gov

aliks

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email
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William A. Parsons
Parsons Smith Stone LLP
137 West 13" St

PO Box 910

Burley ID 83318
Wparsons:pt.org

oflky

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

David W. Gehlert

Natural Resources Scction
Env. & Nat. Resources Div.
U.S. Dept. of Justice

999 18" St.

South Terrace, Ste. 370
Denver, CO 80202
David.gehlertgusdoj.cov

aliky

U.S. Mail, postage prepaid
Hand Delivery

Overnight Mail

Facsimile

Email

Sarah A. Klahn x U.S. Mail, postage prepaid
Mitra Pemberton Hand Delivery
White & Jankowski LLP Overnight Mail
511 Sixteenth Street, Suite 500 Facsimile
Denver, CO 80202 Z Email
sarahk@anyhite-jankowski.com
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C. Tom Arkoosh
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