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SYLTE'S APPEAL AND EXCEPTIONS 
TO AMENDED PRELIMINARY 
ORDER REMOVING A 
WATERM.ASTER 

Susan Goodrich and John Sylte (together, "Sylte"), by and through their counsel of 

record, Givens Pursley LLP, and pursuant to Idaho Code Section 67-5245 and Rule 730 of the 

Rules of Procedure, IDAPA 37.01 .Ol.730, of the Idaho Department of Water Resources 

("IDWR" or "Department"), hereby appeal to the Director of IDWR and take exceptions to the 

Order on Reconsideration; Amended Preliminary Order Removing a Watermaster ("Amended 

Order"), served on February 2, 2017. 

Sylte appeals and takes exceptions to the Amended Order's findings, conclusions, 

analyses, and interpretations that: (i) are contrary to the existing water rights decree; and (ii) 

could be interpreted as final detenninations as to the administration of water rights in Water 

District 95C-specifically water right no. 95-0734. To protect their rights from potentially 

prejudicial detenninations in the Amended Order, Sylte respectfully requests that the Director set 
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aside the Amended Order and issue a new order th,it eliminates and disclairns sneh findings, 

conclusions, analyses, and interprelations. 1 

To be dear, Sylte does not appeal or take exceptions to the Amended Ordf!r 's ultimate 

detemlination removing Water Dist1i.ct 95C's Watermaster. Sylte simply seeks to ensure that 

water rights and parties' positions concerning water tights administration are not prejudiced by 

findings, conclusions, analyses, and inte1vretations in the Amended Order that could be 

interpreted to be the Dep:u1ment' s final determinations as to how to implement the existing 

deeree or how to administer water rights in Water District 95C. 

COURStl'. OF PROCEEDINGS 

On or about August 30, 2016, the Depmimcnt reeeived a written eomp!aint requesting 

removal of the Watenrn1ster in WD 95C. 

On October 5, 2016, the Director of the Departn1ent issued a Notice of Ilea ring: 

Sclu,duling Order ("Notice") whidi, among other things, notified potentially interested parties 

that a hearing would be held "to gather testimony from the Cornplainant, the Watennaster, and 

othtirs to determine whether the Direetor should remove the Watermaster pursuant to Section 42-

605(9), Idaho Code." Notice at I. The Notice also announced that the hearing offic<->:r would be 

the DqJarlment's Water Right Pennits Section Mnnager, Shelley Keen. Id, The Department 

e()ndueted the hearing on November 3, 4, and l 0, 2016, 

On January 3, 2017, the Hearing Officer issued his Preliminary Order Removing a 

Waterrnaster ("Order"), which was served on January 4, 2017. The Order contained a number 

.,,.,., ..................... _ .. __ _ 

1 Susan Goodrich and fohn Sylte, together with Gordon Sylte and Sylte Ranch Limited Liability Company, 
have concurrently filed a Pctillon//Jr Declarato~Y Ruling for the purpose ofinitiating a proceeding to detennine how 
the D0partmcr1t must adm-Jnist.er wa.ter right no. 95 .. 0734, 

SYLTE'S Al'Pli:AL ANI) EXCEPTIONS TO AMii:NOIW 
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of findings of fact, conclusions oflaw, analyses, and interpretations concerning the 

administration of water rights in Water District 95C ("WT) 95C") and the Final Decree. ln the 

Matter of the General Distribution ,if'the Rights ro the Use of the Sur:!iice Wawrs i?(Twin Lakes. 

Including Tributaries and Outlets, Case No. 32572 (l" Jud. Dist. Ct. April 20, 1989) ("Decree"). 

On January 18, 2017, Sylte timely fikd its Petitionfor Ruxmsideration qf'Preliminary 

Order Removing a Watermaster ("Petition") in which Sylte objected to, and asked the Hearing 

Officer to reconsider, removt~, and disclaim, "all language in the Order pmvorting to make 

findings, conclusions, analysis, and/or inteq,retations of tho Decree and the proper 

administration of water rights in Water District 95C, specifically water right no. 95-0734." 

Petition at 5. Sylte contended that "[s]uch interpretations of the Deen;,, should he removed from 

the Order because they <1r<l wrong, and because they are not necessary or appropriate in this 

proceeding." Petition at 2. 

'I'he Hearing Officer issued his Amended Order in response to Sylte's Petition. ln the 

"Answer to the Petition" section of the Amended Order, he stated: 

The purpose ofthis proceeding is to dctem1ine whether the wate11naster of Water 
District 95C ("WD95C"), Laurin Scarcello ("Scarcello"), should be removed 
pursuant to Idaho Code§ 42- 605(9). Some understanding of the WD95C water 
rights, which were confirmed in the Decree, is necessary to uuckrstand and 
evaluate Scarcello's performance as watemiaster. The Department provided its 
interpretation of the Decree in the September 20, 2016, letter the Department sent 
to Scarcello with a detaile.d set of written instructions ("Instructions"). The 
Preliminary Order can he modified in several places to rely on the .lnstmctions 
where an inte1vretation of the Decree is required. Thus, the Hearing Officer 
amends the Preliminary Ordt-'f to state as follows: 

Amended Order at 2. Following the colon at the end ofth,: text quoted above, the Amended 

Order set forth a substantially revised version of the Order that removes ()r alters many, !?.ld!...not 

all, of the findings, conclusions, analyses, and interpretations to which Sylte's Pctitlon objected. 

SYLTPS APl'JUI, ANII EXCEPTIONS TO AMENIIKI) 
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Attached to the Amended Order was a copy of the Department's "Explanatory Information to 

Accompany an Onkr Denying Petition for Reconsideration." 

Syltc now appeals to the Director and takes exceptions to the Amended Order. 

FAC'I'UAL BACKGROUND 

Sylte provides the following factual haek1,>round to assist the Direetor's understanding of 

WD 95C's unique history and hydrology. 

WD 95C includes Twin Lakes and Rathdnun Creek. The 1875 water right no. 95-0734 

owm,d by the Sylte fiunily' s business is the most senior water right in WD 95C, as determined in 

a general stream adjudication decree entered in 1989.' 

Following a court trial, on February 22, 1989, First Judicial District Court Judge Richard 

Magnuson issued his Memorandum Decision, in the .Matter i<(the General Distribution of the 

Rights to the Use o,/'the Sw:face Waters o,/Twin Lakes, Including Tributaries and Outlets, Case 

No. 32572 (l st Jud. Dist Ct Feb. 27, 1989) ("Memorandum Decision"). 

Among other things, the Memorandum Dccision made findings and conclusions with 

resptJct to parties' objections to the Department's January 4, l 985 Proposed Finding r~l Water 

Rights in the Twin Lakes - lfothdrum Creek Drainage Basin ("Proposed Finding"). Judge 

Magnuson deterrnint:d that it was necessary to "amend the Director's proposed findings of fact 

······················-··---···-------~ 

'Water right no. 95-0734 was decreed to John and Evelyn Sylte,, whQse grandson is the John Sylte 
part·icipating iri this prnce(,;ding, 'fheir son, Gordon Sy1te1 is the mm1agt~r ofSylte Ran.ch l.,imit"ed Liability 
Company1 the <:urrcnt cl.ahuant of water right no. 95-0734 in th~c; Coeur <fAkne~Spoki,tmi Riv~·ir Basin Adjudkat:ion 
C1CSR.BA")- (i()td,m;s wife is Susan (J:oodricl\ who is participating it1 this pr(,lcceding. John., Gordor.11 a11d Susan 
havt! chlfrned a m.unber: of water rights in tht~ CSR.BA. 

SYLTWS Al'PEAL AND EXCEPTIONS TO AMENl)Ji;l) 
l'REUMINARY ORllER REMOVING A WATE.RMASTER, 4 
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Decision at 21 ( emphasis added). Accordingly, he instructed the Department to "prepan: drafts 

of such propost:d amendments." Id 

On April 19, 1989, Judge Magnuson issued the Decree, .in which he stated that "the 

Memorandum Decision is adopted as findings of fact and conclusions of law ... , and is 

incorporated herein by reference." Decree at 2-·3. Judge Magnuson also stated thal "[t]he 

Memorandum Decision directed IDWR to amend the general findings and conclusions in the 

Proposed Finding in accordance with the Memorandum Decision." Deere,: at 3. He attached a 

copy of the nm ended Proposed Finding to the Der:ree, with insertions underlined and deletions 

struck through, 

As rnentioned, the Syltc's family business owns the most senior right in WD 95C>·the 

1875 water right no. 9:5-0734 diverted from Rathdrnrn Creek (tributary to sinks). The Decree 

recognized a number of junior priority water rights held by others with sources of Twin Lakes 

and Rathdrum Creek, two of which are storage water rights associated with Twin Lakes: nos. 

95-0973 and 95-0974, which an~ 1906 priority rights cunently held by 'T'win Lakes-Rathdrum 

Creek Flood Control District No. 17 ,md Twin Lakes lmprovem.ent Association, respectively. 3 

In his Memorandum Decision, Judge Magnuson made the following findings about the 

history and hydrology of the Twin Lakes and Rathdrum Creek water system: 

Twin Lakes, originally known as Fish Lakes, is a body of water comprised 
of two lakes joined by a channel which flows from the upper lake to the lower 
lake. Fish Creek is the major tributary feeding Twin Lakes, and there are a 
number of smaller tributaries which also feed the lakes, sorn,: ofwhieh flow into 
the Upper Lah: and some of which flow into the Lower Lake. Rathdrum Creek is 

3 At pfa1ces in the Decree and .Memonmdum Decision; Judge Magnuson mistakenly referred to these storage 
righti, a~ nos. 95-0974 and 95~097.5. In actuality~ the Decree recognized i;t()ra.ge water right no. 95,.0973 .in tht) rnu:ne 
of the U,,S. Bureau ofR .. cclan1ati.on; the Bure.au. subsequently conveyed its interest in the water right to ·rwin I,11kes­
R11thdrnm Creek F]o()d Control Districl No. 17. The Decree also recognized storage water right m). 95·-0974 i,1 the 
name of Twin Lakes Jinpn)vement: Assodati.on, 'T'he De(]ree detennincd water right no, 95~0975 to be disallowed. 

SYLTE'S APPEAL AND EXCEl'TIONS TO AMEND.ED 
PRELIMINARY ORnU;R RRMOVINC A WATERMASTRR ·· 5 
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the only outlet from the lakes, and it begins at the lower end of Twin Lakes and 
flows southwesterly to Rathdrum Prairie. 

Sometime around the turn of the century, the Spokane Valley Land & 
W atcr Company modified the natural features of the lakes fi:>r purposes of making 
wat,:r available for inigation use in .Rathdrurn Prairie. The natural channel 
connecting the lakes was widened and deepened, and a dai:n and outlet structure 
was constructed at the lower end of Lower Twin Lake which enabled a po11ion of 
the water stored in Lower Twin Lake to be released downstream to Rathdrum 
Creek. The natural condition of Rathdrum Cn:ek was also modified. Originally, 
Rathdrum Creek traveled a distance of approximately 41/, miles downstream from 
Lower Twin Lake to a place just south of the l<Jwn of Rathdrum, wh,,re the waters 
disappeared into a sink arna. This company constructed a ditch which captured 
the waters of Rathdrum Creek ut the sink and carried them approximately four 
additional miles fix the irrigation oflands in Rathdn11n Prailic. 

A pOJi.ion of the storage: made available by construction of the dam and 
outlet structure was eonvcyed by said company to predecessors of the Twin Lakes 
Improvement Association on April 5, 1906, The remainder of the storage made 
available by C\lnstruction of the dam and outlet structure, and tlm company 
diversion works, were acquired by East Greenacres Irrigation District by 
condemnation in 192 l. From that time until J 977, the East Greenacres Irrigation 
District controlled the dam. 

The water level of Twin Lakes and the vegetation lines around the lakes 
were relatively the same, both before and atler the construction of the dam. The 
primary result: the dam had on tlu, water level was to hold the water at a higher 
point longer through the summer months .... 

Rathdrum Creek is the only natural outlet to Twin Lakes; however, the 
parties were nN in agreement as to whcthcir the outflow of Lower Twin Lakes 
(pre-dam eonstruction) went over the top of the lip ofLower Twin Lakes at its 
lowest point, or whether its outlet was under water, surfacing to the top of the 
land at [a] lower level to form Rathdrun:1 Creek, or whether it flowed over the top 
of the lip during periods of high water only and continued for the rest of the time 
underground as a sp1ing. 

In any event, bcfbre the dam was built the outflow water flowed in 
Rathdrum Creek for about four miles downstream to the John Sylte (#95-0734) 
place of diversi.on. Therc:af\cr it flowed into a sink area and went ba(;k into the 
1p·o1.1nd .... 

From conflicting evidence, this Court finds it was more probably true than 
not that the outlet waters of Twin Lakes flowed over the top of the lip at periods 
of high water and tbrn1,1_gh the natural pre,-dam obstruction at all times, frmning 
the source waters of Rathdrum Creek 

This Court finds at the time the John Syltc and Evelyn Sylte Wat,~r Right 
#95·0734 was created in 1875 there was sufficient direct tlow wator in Rathdrum 
Creek, in its then natura.1 eondition, furnished from the water of Twin (Fish) 
Lakes, to provide .07 cubic fbot per second to the appropriator on a eontim10us 
yeaM·ound basis ... , 

SYLTE'S APPEAL ANO EXCEPTIONS TO AMENDED 
PRELIMINARY OIU)ER REMOVING A WATERMASTER- (, 
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This Court finds the natural state ofRathdrnm Creek in 1875 was 
definitely not the same as the natural stak in 1906 or now,. assuming no storage 
fhcilities had ever been built. There have been changes in the area which affect 
the inflow into Twin Lakes area and the natural storage of the wa.te.r therein. 
'fhese would include s·uch factors as changes in the climate and changes in the 
timber canopy in this drainage basin because ofloggin.g c>peration.s. ~ M ~ In 
addition, the natural flow condition of 1875, regarding Water Right. #95-0734; 
was changed as a result oftbe constru.ction of the dam and the outlet structure .... 

While such n<ltural condition of Rathdrum Creek is found to have existed 
in 1875, it is apparent that such condition has not existed on a year-round basis at 
all times since the dam and outlet structure were constructed in 1906. 

Since 1906, evaporation and seepage from the impounded water of Twin 
Lakes somt'itimes exceed natural tributary inflow to Twin Lakes. At such times, 
Twin Lakes is 11ot: a significant source of water to Rathdrum Creek, except for 
Water Right #95M0734. Therefore, when evaporation and seepage from the 
impounded waters of Twin Lakes exceed natural tributary inflow to Twin Lakes, 
the Rathdrum Creek appropdators; ex.cept for John and .Evelyn Sylt:c, No, 95~ 
0734, are not entitled to the release of water frorn Twin Lakes, ~1.nd the direct flow 
appropriators upstream from the outlet at the lower end of Lower Twin Lakes are 
entitled to dive11: the natural tributary inifow to Twin Lakes in accordance with 
their priorities. 

Memorandum Decision at 9-.13. 

Following the entry ofthe Decree, on Au.gust 7, 1989, the Department issued an Order 

Cr(Jating Wati:ir District establ.i.shi.ng WD 95C. Order Creating Watc~r District (Aug. 7 ~ 1989). 

On September 20., 2016, the Manager oflDWR;s Northern Regional Office sent a 

let.t:er···the "lnstructions" .......... " .. fo the W.D 95C Watennaster "[t]o clarify· [hisJ duties as watermaster 

and resolve any potential discrepancit1s between [his] regulation and the legal requin:.iments of 

the Dt~c:ree." Instructions at 1.4 The Instructions stated that the Watermaster '1must: administer 

water rights according to these instn..1ctions; which are subject to further review and updates by 

the Department. 11 Instructions at 3. The Instructions were issued in response to the same letter 

that initiated this watermaster removal proceeding. .lnstrucfi.ons at l. 

11"1\\"lllllYIYIYIYIYlylWIYIYIYIYIYYYYI"~"'""""'"'"••-----

4 The Ji1.~tnu.:tions- an~ not a final order or nile issued in accordance with Idaho's Adm.inistn1.t.i.ve Procedure 
Act, r.c. * 67~5201. er ,'SIN{, 

SYL1'J;!1S APPJ:AL AN.D EXClWTIONS TO AM:ENDE]) 
PRELIMINARY ORln~R REMOVING A WA'l'.lUlMASTER - 7 
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Accord.ing to the Department's findings in the Amended Order, "there is no record prior 

to 2016 of the Department offering written guidance to the Watennaster ofWJ)95C regarding 

how lo deliver water in accordance with the Deeree." Amended Order at 6 (Finding of Fact No, 

16).5 

SPECIFIC EXCEPTIONS 

Sylte takes exceptions to the following findings, conclusions, analyses, and 

interpretations in the Amended Order: 

A, Klieeptious to Atttended. Onliw 's ''Find in.gs of Fact" Section 

Fiudlng of Fact No. 2. The statement in this Finding that "[w]hen eonstrncted, the 

control stmcture raised the level of the Twin Lakes, creating a reservoir of stored water, .. "is 

contrary to the Decree and must be removed. The Decree shows the deletion of language that 

had been included iu IDWR 's original Proposed Finding, which stated that the dam and outlet 

structure "provided the capability to raise the level of the lakes." Decree at xv6 This deletion is 

consistent with the Memorandum Decision, which states: "The water level of Twin Lakes and 

the vegetation lines around the lakes were relatively the same, both before and after the 

construction of the dam. The primary result the dam had on the water level was to hold the wah:r 

at a higher point longer through the sun1m,:r months ... ," Memorandum Decision at l 0. 

Finding of Fact No. 6. This Finding in the Amended Order omits language from the 

Findings of Fact attached to the Decree, resulting in an incomplete and misleading description of 

5 Prior to 20 I 6~ the only guidan.ce pmvided by the Department was a 2002 letter concerning <'construction 
wotk ·involving tlw dla:nnels of natural wutercours~·~st not water rights ~idxniHistration. Amended Order at 6 (.Fi11ding 
offa,otNo. 15). ·· 

{i The pott.i.on of Finding of Fact No. 10 showhlg the deleted language is; "Near 1:ht turn of the century 
lJpper Twin Lake was hydnmlically connecl.cd to Lower Twit1 L1'ke by a ma11-made channel, and a dam and outlet 
SYLTE'S APPEAL AN!) EXCIWflONS T() AMENDtm 
l'RU,IMlNARY ORl)ER REMOVING A WATIJ;RMASTER · 8 
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the three "blocks" of storage water in Twin Lakes. Specifically, while the first bullet point in 

Finding of Fact No. 6 (describing ''[wJater frQm the bottom of the lakes to 0.0 feet on the staff 

gauge") correctly notes that this first block is ''the water naturally occuning in Twin Lakes," the 

st~cond and third bullet points foil to include similar language when describing the other two 

blocks. The Decree, on the other hand, st.ates that .1:!Jl of the water in Twin Lakes was ''the 

natural Jake storage'' prior to darn constmction. Decree at xv~xvi (Finding of Fact No. 10). 7 

Finding of Fa.ct No. 6 should be deleted from the Amended Order i.n its entirety because it is not 

necessary for the detcnninati()rl. of the watermaster removal. Altematively, if Finding of .Fact 

No. 6 remains, it must be revised to include language indicating that all (}f' the water in Twin. 

Lakes was "the natural lake storage" prior to dam construction so it is consistent with the 

Decree. 

Finding of :Fact Nos. 7 and 8, These Findings in the Amended Order omit language 

from the Decree, resulting in an incomplete and misleading description of the storage water 

rights associatt,d with Twin .Lakes. Specifically, while these Findings correctly state that the 

storage water rights authorize ''year .. roun.d storage;" they omit 1anguage from the Decree stating 

that these rights can fill only from November l to March 31. Decree at xix (Conclusion of Law 

No. 12); see also Proposed Finding at 21 ( condition on both storage rights stating that •'fiUi.ng 

can occur only 11 ·· l to 3-31 ~)). These Findings of Fact Nos. 7 and 8 should be deleted from the 

_____ , ............ ,., ........... , ... , ........ ",, .... ,,,--.------------·-----,a···"""""'··,,,, ·---~-·-·~"""'-"""""'"-"'"""""""""'"""""'"""""""""'"''''""""""""''_,,, .... ,-·-·------· 

st:ructurn was 1~onstructed at the outlet t.ci .Lower Twin Lake~ -d~.i111i1-ioei¥t~led·+h~1c1ftpa:bi1H:y-.-l<t')•:fail'l.e--l:he-l~·ti:l .. aHh~ 
~ak:es.," Decree at xv (undedining and strikethrough i.n original), 

7 Finding cifFact No. lO in the Decree-describes three "blocks" of water in Twin Lakes. The first ''block'" 
of water, which has no associat(id water right, is "the natural lake storage located between the bom,1.n of th~i Jake and 
Staff Gauge htiigbt Q_O feet_._." Decree at xv (Finding of Pact No. IO.a). The second and third "blocks" of water, 
whid1 an: ll:SS<)Ciated with st:ot".tlM~ right noi,;. 95-0974 and 95··0973, also were ''at one time part. oft.he rmtural lake 
stclra.ge, bnt [wen:] made available {br appropriation by cx1..~;wation of thti outlet from l.{)Wfir Twin Lakc~s,'' and are 
lo~;atiid betwet-'Ti Staff Gauge .he.ig.llls 0, 0 and 6.4 foet, and between height5 6.4 and I 0.4 foet, i'c.!.1)ect.ively. Dt-:c1·~~e at 
xv-xvi (Finding ofhct No. l O.h arid 10.c). 
SYLTE'S APPEAL ANO RX.Cl:PTIONS TO AMENDED 
P.R.J~:U.MlNARY O«.UER R.EM.OVlNG A WATERMASTF.:.R w 9 
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Amended Order in their t:ntirety because they arc not necessary for the determination of the 

watennaster removal. Alternatively, if Finding of Fact Nos. 7 and 8 remain, they must be 

revised to include language indicating that these rights ean fill only from November l to March 

3 l to be consistent with the Decree. 

Finding of Fact N(). <>. This Finding in the Amended Order quotes the Conclusions of 

Law attached to the Decree, hut only a portion ofthcm·····Spccifically, Nos. l2, 13, and 14-and 

no portions of the Memorandum Decision, resulting in an incomplete and misleading 

characterization of the D(,cr,ci,, Finding ()f Fact No. 9 should be deleted from the Amended 

Order in its entirety because: it is not necessary frir the detennination o:fthe watcrmaster remov11l. 

Alternatively, if Finding of Fact No. 9 remains, it must be revised to reference all findings of fact 

and conclusions of law in the Decn:e ,md .Memorandum Decision. 

Findiug of Fact Nos. 41 and 42, These Findings in the Amended Order describe, in 

general terms, the fotile call doctrine, as well as circumstances related to the WD 95C 

Watennaster's potential knowledge of the do(,trine. Finding ofFaet Nos. 41 and 42 should be 

deleted :from the Amended Order in their entirety because they are not necessary :for the 

dcterm.ination of the watenmwter removil.l. Alternatively, if Finding of Fact No. 41 remains, it 

must be revised to delete the language that "Due to the seriousness ofa futile call with respect to 

the pti.or appropriation doctrine, the wat<mnast,:r ofWD95C should consult with the Depaiimcnt 

when futile call conditions appear to exist," because this pron:cding is to ddermine whether the 

WD 95C Watermastcr tiiled to perfonn his duty, LC. § 42-605(9), and is not a proceeding to 

detennine Department policies conceming the administration of water tights in WD 95C. 

Finding of Fact No. 54. This Finding in the Amended Order states that "The 

Instructions describe how the two "T'win Lakes storage water rights and the natural flow water 

SYLTE'S APPEAL ANO EXCEPTIONS TO AMKNmm 
l'RKLIMIN ARY ORDER REMOVING A W ATERMASTER - 10 
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rights from Rathdrnm Creek, Twin Lakes, and Twin Lakes' tributaries arc to he administered." 

This sentence should be deleted in its entirety because it is not necessary for the determination of 

the watermaster removal, and because it could be interpreted as determining the correctness of 

staten1ents and policies set forth in the .Instructions-an issue Sylte disputes, as discussed below. 

Deleting this sentence will not change the thrust of this Finding. Alternatively, if this sentence 

remains in the Amended Order, it must be revised to say that the lnstn.,etions mt:rely deseribe the 

Depa1tment's most reecnt guidance \)n the subject of water rights administration in WD 95C, 

which would make the sentence CQnsistent with the instructions' statement that they "are subject 

to f:hrther review and updates by the Department." instructions at 3. 

Fh1di.ng of Fact No, 55, This Finding in the Amended Order, which in part states that 

"[i]n September and October 2016, fotik call conditions in Rathdrum Creek prevented the 

delivery of water to Sy!te to satisfy stockwatcr right no. 95~0734," should be deleted in its 

entirety because it is not nec,\Ssary for the detcnnination of the watermaster removal, and 

detennines the correct application of the f\.ttile call doctrinc----an issue Sylte disputes. As 

diseussed below, Sylte contends that "fotile call conditions" were not prnsent in 2016 with 

respect to water right no, 95-0734, and the .Instructions do not correctly apply the fr1tile call 

doctrine. 

Finding uf Fact No. 56. This Finding in the Amended Order states in part that: 

"However, the fact that water was being released at i1ll is also significant." This sentence should 

be deleted in its entirety because it is not necessary for the determination of the watennaster 

1·(m1oval, and because it could he interpreted as determining the correctness of the instructions 

and/or the application ()f futile call doctrine----issues Sy lie disputes. Deleting this sentence will 

not change t}w thrust of this Finding. 

SYLTF;'S Al'l'EAL AND EXCEPT.IONS TO AMENDKD 
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B. Exceptions to Amend,1d Order's "Analysis" Section 

Analysis: Watc.rmaster's Duty. On pnge 16 of the Amended Order, the second 

paragraph in this section contains the following statem.ents: "To satisfy Syltes' right, Scarcello 

must allow up to the amount of tributary inflow to pass through Twin Lakes and into Rathdrum 

Creek. Once the water in Rathdrum Creek is sufficient to satisfy Syltes' right, Scarcello must 

distribute the remaining tributary inflow into ·rwin Lakes to other water lights by priority." 

These sentences should be deleted frorn the Anumded Order in their entirety because they are not 

necessary for the detenninati.on of the watermaster removal, and because they could be 

interpreted as detennining the how water lights should he administered in WD 95C-an issue 

Sylte dispuks. By contrast, the other sentences in this paragraph do not have these problems 

because they merely describe what the instructions require. 

Analysis: Scarcello's Defense. On page 17 of the Amended Order, the second foll 

paragraph contains the fbllowing statements which should be deleted in their entirety: 

Even more concerning than the lack of delivery records is that by August 
20, 2016, Searcello was aware that water he released into the Rathdrum Cn:ek 
channel would not reach Syltes' ranch. Scarcello was aware of the futile call 
concept, which is set fo1th in the Watermaster Handbook. Nevertheless, Scarcello 
continued to distribute water into the Rathdrum Creek c:hannd without seeking a 
futile call detennination from the Department. While the Watermaster 
Handbook's gnidance regarding futile call conditions is phrased permissivdy-­
"[T]he watem1aster may disregard the call of a senior downstream water user ... 
. "·····Scarcello has not satisfactorily explained why he did not seek. a fntile call 
determination in order to conserve water for other water rights. Searcel!o's 
puz.zling judgment regarding thtile call conditions led to the Deparlmenfs more 
strongly-worded Instructions: 

If release, of all of the natural tributary inflow does not satisfy 
delivery ()fwater right no, 95-734 within a 48-hr period, the 
watennaster shall consult with the Department's Northern Regional 
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Manager or designated Dcpaitment rcpresentati ve, reg,irding 
detennination ofa futile call with respect to delivery of water right 
no. 95-734. 

In addition, on page 18, in this same section of the Amended Or&!r, the first full 

paragraph contains the fi.Jllowing statements which should be deleted in their entirety: 

Also, during the summer of 2016, Scarcello allowed the Flood Control 
District's storage water to be gradually released from Twin Lakes under 
questionable circumstances. Scarcello suggested the release of storage wil.!er 1nay 
have be,m fbr some Flood Control District purpose. See Findings of Fact 35 and 
36, However, the record provides no satisfactory reason for releasing the storage 
water in the summer and fall fbr a purpose consistent with the Flood Control 
District's public safety mission. Giveo the lack of such an explanation, there 
appears to be no valid justification frir Scarccllo's releases of storage water into 
the Rathdrum Cn:<1k channel. 

All of the above-quoted sentences should be deleted from the Amended Order in their entirety 

because they are not necessary for the determination of the wntennaster removnl, and because 

they could be interpreted as determining the correctness of the instructions, the Department's 

policies conceming the ad.ministration of water iights, and/or the application of futile call 

doctrine---issues Sylte disputes. Deleting these sentences will not change the thrust of the 

Amended Order's Analysis section. 

C. E.:xcepti.ons toAmeruledOrder's "C1,md11sions of Law'' Section 

Conclusion of Law Nos. 5 and 6. These C<mclusions in the Amended Order should be 

dc:leted or amended because they are not necessary for the determination oft.he watennaster 

reinoval, and because they could be interpreted as determining the correctness of the 

instructions, the Department's policies coneeming the administration of water rights, and/or the 

application of futile call doctrine ,,-issues Sylte disputes. Deleting Conclusion of Law Nos. 5 and 

6 will not change the thn.i.st of the Amended Order's Conclusions of Law, 

SYl.:n,:'S APPEAL AND l!:XCEPTIONS TO AMENDlm 
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Conclusion of Law No. 8. This Conclusion's references to "2015 and 2016" and to the 

Department's "Instructions" (eapital 'T') should be deleted because they are not necessary frlr 

the detennination of the watermaster removal, and because they could be interpreted as 

determining the (;orrectncss ofthc Instructions, the Department's policies concerning the 

administration of water rights, and/or the application offotile cull doctrine-issues Sylt:c 

disputes. Deleting this language wi!I not change the thrust of the Amended Order's Conclusions 

of Law. 

ADDITIONAl, GROUNDS SUPPORTING EXCEPTIONS AND APPEAL 

Sylte appeals and takes exceptions to the above-listed findings, conclusions, analyses, 

and interpretations in the .Armmded Order concerning the administration of water rights in 

WD95C because they arc contrary to the Decree, because they are not necessary or appropriate 

in this proceeding to remove a Watermaster, and because Sylte is concerned that (left unaltered) 

they potentially eould prejudice parties' positions with respect: to the administration of water 

rights in WD 95C. 

The Department's administration ofwnter in WD 95C is limited by Idaho's prior 

ttppropriation doctrine and the Decree and MCimorandum Decision. Idaho Code S11ction 42,602 

requires that the Director, through a watcnnaster, distribute water in water districts in accordance 

with the prior appropriation doctrine. The Idaho Supreme Court has hdd that Idaho Code 

Section 42-602's requirement "means that the Director cannot distribute water however he 

pleases al any time in any way; he must fbllow the law." A & B Irrigation Dist. v. State ("A&B 

IV"), 157 Idaho 385,393, 336 P.3d 792, 800 (2014). 

Exc<c"J)t for certain exct,rtions inapplicable here, "' [t]he decree entered .in a general 

adjudication shall be conclusive as to the nature and extent of all water rights in the adjudicated 

SYl.:l'E'S APPEAL AND EXCKPTIONS TO AMENUED 
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water system,"' .Idaho Ground Warer Assoc. v, Idaho Dep 't of Water Res. ("Rangen IT'), l 60 

Idaho 119,369 P.3d 897,905 (2016) (quoting LC§ 42·1420(1)). "[T]he Director's duty to 

administer water according to technical expertise is governed by water right decrees. The 

decrees give the Director a quantity he must provide to each water user in priority. In other 

words, the decree is a property right to a certain amouot of water: a number that the Director 

must fill in piiority to that user." A&B IV; 157 Idaho at 394, 336 P.3d at 801. 

In WD 95C, the m.orc dehdled findings and conclusions in the Memorandum Decision arc 

necessary to properly implement the Decnx. The Decree adopted and incorporated by rcferenee 

the Memorandum Decision as the Court's specific findings of fact and conclusions of law. 

Decree at 2-3. The amended Proposed Finding attached to the Deere<< (which Judge Magnuson 

called the "general findings and conclusions") reflects the Department's revisions ordered by 

Judge Magnuson "to ret1eet and effectuate this Court's detemtinations regarding No. 95-0734" 

set forth in the Memorandum Decision. Memorandum Decision at 21. ln short, it would violate 

the Deeree to administer water rights or interpret the a1m:ndcd Proposed .Finding inconsistently 

with the Memorandum Decision. 

Sylte contends that the instructions violate the Decree and Memorandum Decision, and 

Idaho's prior appropriation doctrine, by limiting the amount ofwat,w flow in Rathdrum Creek, 

and thus the amount capable of delivery to water right no. 95-0734, to the total natural tributary 

inflow to Twin Lakes. Instructions at 2 ii 5; see also ln,tructions at 2114 (allowing diversion by 

"direct flow water rights" up to the amount of total natural tributary inflow) and iJ 6 (similar). 

Also, Sy1te contends that the Instructions improperly require a futile call determination "[i]f 

rekase of all of the natural tributary inflow does not satisfy delivery of water right no. 95-734 

within a 48-hour period .... " Instn,ctions at 2 '1] 7. 
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Sylte strongly dispt1tes the eorrc,:tness of the instructions, which is why the Petitionfbr 

Declaratory Ruling was filed concurrently with this filing. See, supra, note l. That proceeding 

will provide a fonim to answer the question ofhow to administer water rights in WD 95C under 

the Decree and Memorandum Dedsfrm and Idaho's prior appropriation doctrine, based on a 

record developed specifically for that purpose, fbllowing proper notice to all affocted parties so 

they can meaningfolly participate and prnsent evidence and legal argument on that question. The 

Department cannot lawfolly end-mn the necessary process for determining how to implement the 

Decree and Menwmndum Deeision by making findings of fact and eondusions of law on that 

subject in this proceeding. 

The appropriate administration of water rights in WD 95C has been the subject of debate 

fi.Jr many years. See Amended Order at 6 (Finding of Fact No. 14) ( describing a 1994 request for 

Department guidance which never was fulfilled). However, '"there is no reeord pdor to 2016 of 

the Department offering written guidanee to the Watermaster ofWD95C regarding how to 

deliver water in aecordance with the Decree." Amended Order at 5 (Finding of Fact Nos. 15-16). 

lt was only after the filing of the complaint that initiated this proceeding that the 

Department issued any such guidance. The Department's September 20, 20! 6 lnstructions 

announced, for the first time, the Depart:ment's take on the Decree. 

Because the lnstrw:;tions were issued three weeks after the complaint initiating this 

proceeding, and therefore did not exist at the time of the Watcrmaster's alleged improp1ieties 

givillg rise to the complaint, their relevi1nce to the Watermastcr's removal is questio1mble, In 

any ease, however, even assnming the Instructions are relevant to the question of whether the 

Watem,ask'f disobeyed the Director's direction and supervision over the distribution of water, 

this sirnply is not the appropriate proceeding for determining whether the .Instructions correctly 
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implernent the Decree and Memorandum Decision or, for that matter, what the correct 

implementation might be. The Department's Notice made no mention of the Instructions, and 

provided no indication that their correctness would be an issue in this proceeding. 

In any case, however, there simply is no reason in this proceeding to determine how to 

i1nplcmcnt the Decr11e and Memorandum Decision or the correctness ofthe Instructions. The 

purpose ()fthis proceeding is "to detenuine whether the Director should remove the Watemrnster 

pursuant to Section 42-605(9), Idaho Code." Notice at l. Under Idaho Code Section 42-605(9), 

"[!]he director of the depm1:meot of water resources may remov,: any water.master whenever such 

watemmster tails to perform the watermaster's duty." A watermaster's duties are set fr.1rth in 

Idaho Code Section 42-607: 

It shall be the duty of said watcm1aster to distribute the waters of the public 
stn:am, streams or water supply, comprising a water district, among the several 
ditches taking water therefrom according to the prior rights of each respeetively, 
in whole or in part, and to shut and fasten, or eause to be shut or fastened, under 
the din,ction of the department of water resources, the hcadgntes oft:he ditches or 
other facilities 1hr diversion of water from such strearn, streams or water supply, 
when in times of scarcity of water it is nec"<:ssary so to d() in order to supply the 
prior rights of others in such stream or water supply .... 

Determining whether a watermaster fhiled to perform these duties may (indeed, almost certainly 

will) require evidence of how the watemi.aster administered water rights. At the same time, 

howc,ver, recognizing this does not open the door for making final detenninations of how 

specific water rights nre to be administered or how the Decree and Memorandum Decision are to 

be implemented. It is enough, in a proceeding su.ch as this, to find that a watenuaster did or did 

not abide by the Department's direction or the decree he is charged with implementing. 
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CONCLUSION 

Sylte respectfully requests that the Director set aside the .Am!~n.ded Order and issue a new 

order that eliminates and disclaims aU findings, conclusions, analyses, and interpretations that: 

(i) are contrary to tht~ Decree a.nd. .M(~morandum Decision; or (ii) could be interpreted as final 

determinations as to the administration o:f water rights in Wt) 9:SC-specifically water right no. 

95~0734. To eliminate doubt., Sylte requests the Director expressly state in any fo11h~;oming 

order that findings; conclusions, a.nalysef\ and interpn: .. '1;ations inade in this pmceeding arc not 

intended to be final determinations as to the adrninistration of water rights :in WD 95C under the 

Decree and Mc~morandum D<~cision and Idaho's prior appropriation doctrit11::. 

Respectfally submitted this 16th day of Februa.ry; 2017. 

GIVENS PURSLEY LLP 
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