















































the field headgate could be removed by requiring the Applicant to install a telemetry-capable
measuring device at the field headgate that uploads data to a publicly accessible internet site.

d. Big Timber Creek Has Not Been Fully “Reconnected” to the Lemhi River.

The lowest reach of Big Timber Creek, like that of many of the tributaries to the Lembhi
River, has historically been completely dewatered during the irrigation season. Amended
Preliminary Order at 5-6. “Reconnecting” Big Timber Creek and other tributaries to the Lemhi
River has, therefore, been a high priority for ESA recovery efforts in the Lemhi River Basin. Id.
While IWRB’s Water Transaction Program has facilitated “reconnect” projects that have
provided approximately 7.3 CFS of “reconnect” flows in the lowest reach of Big Timber Creek,
unrefuted evidence in the record establishes that these flows are not sufficient to fully
“reconnect” Big Timber Creek to the Lemhi River for purposes of fish passage or fish habitat.
Ex. 201 at 9; Ex. 204 at 231, 234; Day 2, Track 1 at 33:00-34:45 (DiLuccia); Day 2, Track 2 at
1:30-1:50, 27:20, 33:40 (DiLuccia).'?

In short, it is not correct to state or imply that Big Timber Creek has been “reconnected”
to the Lembhi River for purposes of ESA recovery efforts. At times, however, the Amended
Preliminary Order incorrectly refers to the Big Timber Creek “reconnect” as if it has been fully
accomplished. See, e.g., Amended Preliminary Order at 6 (“These projects have reconnected

Big Timber Creek to the Lembhi River during the irrigation season . . . .”); id. at 5 (“Now that Big

12 There are still times when Big Timber Creek is effectively dewatered, meaning there is
insufficient flow for fish. Ex. 236; Day 2 Track 7 at 21:33-21:41, 32:25-33:00 (Cassel).
Moreover, the “reconnect” flows have been obtained through term contracts that will eventually
expire. Le., even the existing partial “reconnect” is not permanent, and maintaining it will
eventually require additional negotiations and new contracts. Multiple “check” structures
associated with irrigation diversions and unscreened irrigation canals on Big Timber Creek pose
additional “reconnect” challenges because they can result in entrainment or substantially delay
upstream and downstream migration.
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Timber Creek has been reconnected to the Lemhi River . . . .”); id. at 20 (“Now that Big Timber
Creek has been reconnected to the Lemhi River . . . .”). This is a significant inaccuracy, because
it is in the local public interest to “reconnect” Big Timber Creek to the Lemhi River for purposes
of supporting ESA recovery efforts. Amended Preliminary Order at 19. The Agencies therefore
request that the Director’s Final Order affirmatively clarify that Big Timber Creek has not been
fully “reconnected” to the upper Lemhi River for purposes of recovering the listed fish species
and their habitat.

e. The Amended Preliminary Order’s Discussion of Minimum Stream Flows Should
Be Deleted or Modified.

The Amended Preliminary Order includes approximately two pages of discussion of
“Minimum Stream Flows,” which are governed by Chapter 15 of Title 42, Idaho Code (“Chapter
15”). Amended Preliminary Order at 25-27. This matter, however, involves an application for a
permit to divert water for irrigation that was filed pursuant to Idaho Code § 42-202. The
Agencies and other parties filed protests to the application, as authorized by Idaho Code § 42-
203A. This proceeding does not involve a minimum stream flow application under Chapter 15,
and there are no Chapter 15 applications pending in the Lemhi River Basin. Further, while the
IWRB holds a minimum stream flow water right for the lower Lemhi River (74-14993), that
water right was decreed in the SRBA and is subject to the “separate streams” provision of the
Basin 74 General Provisions, which provides that new appropriations on Big Timber Creek (and
other creeks) “are not considered subject to prior downstream rights on the Lemhi River proper.”
Ex. 188 at 1-2.

In short, the minimum stream flow provisions of Chapter 15 have little or no relevance to
this proceeding. The entire discussion of “Minimum Stream Flows” in the Amended Preliminary

Order was unnecessary and irrelevant to resolving any of the issues presented by the application
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and the protests. Moreover, and contrary to the tone of the Amended Preliminary Order, the
decision of whether to seek Chapter 15 water rights, in the Lembhi River basin or anywhere else,
is committed to the sole authority and discretion of the IWRB. Idaho Code §§ 42-1502—42-
1504.1> The Hearing Officer’s commentary concerning a decision vested in the sole and
exclusive discretion of a co-equal agency of the State of Idaho was both unnecessary and beyond
the scope of the issues presented.

Further, the administrative record and the Amended Preliminary Order’s discussion of
the local public interest cast doubt on the Hearing Officer’s view that seeking new Chapter 15
water rights in the Lembhi River basin is an appropriate or viable means of protecting the local
public interests in the ESA recovery efforts in the Lemhi River basin. In many cases there is no
“minimum stream flow” available for appropriation under Chapter 15. The administrative record
establishes, and the Amended Preliminary Order recognizes, that Big Timber Creek and many
other tributaries to the Lemhi River have historically been dewatered during the irrigation season
by existing water rights. Chapter 15 water rights must appropriate unappropriated water,
however, and may not interfere “with any vested water right, permit, or water right application”
with a senior priority date. Idaho Code § 42-1503. A similar statutory obstacle is the
requirement that a Chapter 15 water right may be issued only if “it is capable of being
maintained as evidenced by records of stream flows and water levels.” Id. Further, Chapter 15,
is intended to protect “minimum” flows, and it is unclear whether or how Chapter 15 water rights
could protect both “bypass flows” and “peak” flows. The administrative record and the

applicable statutory provisions do not support a conclusion that new Chapter 15 water rights are

13 The only exception is that the IWRB can be statutorily “directed” to appropriate a Chapter 15
water right. Idaho Code § 42-1506(1).
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an appropriate or viable means of protecting the local public interest in recovering the listed fish
species and their habitat in the Lemhi River basin.

The Agencies therefore request that Amended Preliminary Order’s discussion of
“Minimum Stream Flows” be deleted in its entirety, or replaced in the Director’s Final Order

with the following paragraph:

The IWRB holds a water right for a minimum stream flow on the
lower Lemhi River, pursuant to Chapter 15, Title 42, Idaho Code.
This minimum stream flow has no effect on any existing or future
water rights diverting from Big Timber Creek because of the
previously discussed “separate streams” provision of the Basin 74
General Provisions. While neither of the Agencies has sought a
minimum stream flow water right for Big Timber Creek, the question
of whether to seek a minimum flow water right for Big Timber Creek
is beyond the scope of this proceeding, and is committed to the
IWRB’s discretion.

CONCLUSION

For the reasons discussed above, the Agencies respectfully request that the Director issue
a Final Order that adopts, with the limited changes discussed above, the findings, analysis, and
conclusions of the Amended Preliminary Order.

DATED this 20" day of February, 2020.

LAWRENCE G. WASDEN
Attorney General

DARRELL G. EARLY

Deputy Attorney General

Chief, Natural Resources Division

MICHAEL C. ORR
Deputy Attorney General
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1. Original to:

DIRECTOR GARY SPACKMAN O U.S. Mail, postage prepaid

IDAHO DEPARTMENT OF WATER Hand Delivery

RESOURCES O Federal Express

322 E. FRONT STREET, SUITE 648 O Facsimile: 208-525-7177

BOISE, ID 83720-0098 Email:
gary.spackman@idwr.idaho.gov

2, Copies to the following:

JAMES CEFALO U.S. Mail, postage prepaid

IDAHO DEPARTMENT OF WATER O Hand Delivery

RESOURCES O Federal Express

900 N. SKYLINE DR., STE A O Statehouse Mail

IDAHO FALLS, ID 83402-1718 O Facsimile: 208-287-6700

Email:
james.cefalo@idwr.idaho.gov

ROBERT L HARRIS U.S. Malil, postage prepaid

HOLDEN, KIDWELL, HAHN & CRAPO | O Hand Delivery

PLLC O Federal Express

1000 RIVERWALK DR., STE 200 O Facsimile:

P.0. BOX 50130 Email:

IDAHO FALLS, ID 83405 rharris@holdenlegal.com

MARIE CALLAWAY KELLNER U.S. Mail, postage prepaid

MATTHEW A NYKIEL O Hand Delivery

IDAHO CONSERVATION LEAGUE O Federal Express

P.0. BOX 2308 O Facsimile:

SANDPOINT, ID 83864 Email:
mkellner@idahoconservation.org
mnykiel@idahoconservation.org

TRAVIS L THOMPSON U.S. Mail, postage prepaid

BARKER ROSHOLT & SIMPSON LLP O Hand Delivery
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163 SECOND AVE WEST O Federal Express
P.O BOX 63 O Facsimile:
TWIN FALLS, ID 83303-0063 Email: tlt@idahowaters.com
PURCELL RANCH PARTNERSHIP U.S. Mail, postage prepaid
KERRY PURCELL O Hand Delivery
98 PURCELL LAND O Federal Express
LEADORE, ID 83464 O Facsimile:

O Email:
KERRY PURCELL U.S. Mail, postage prepaid
1774 LEE CREEK ROAD O Hand Delivery
LEADORE, ID 83464 O Federal Express

O Facsimile:

O Email:
PENNY JANE OGDEN-EDWARDS U.S. Mail, postage prepaid
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MICHAEL C. ORR
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RECEIVED
FEB 20 2009

DEPARTMENT O
STATE OF IDAHO WATER RESOURCES
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

February 20, 2020

Director Gary Spackman

Idaho Department of Water Resources
322 E. Front Street, Suite 648

Boise., Idaho 83720-0098

Via hand delivery

Re:  Inthe Matter of Application for Permit No. 74-16187 in the Name of Kurt W. Bird or
Janet E. Bird.

Dear Director Spackman:

Please find enclosed for filing in the above-referenced matter the original of the IWRB's
and IDFG'’s Exceptions to Amended Preliminary Order Approving Application and
Memorandum in Support. A copy of the same is also enclosed, for your convenience. Service
copies are being provided to the Hearing Officer and the parties via U.S. mail and email, as
shown in the certificate of service.

Very truly yours,

Michael C. Orr
Deputy Attorney General
Natural Resources Division

Office of the Attorney General
State of Idaho

Natural Resources Division
P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 854-8072
Located at 700 W. State Street
Joe R. Williams Building, 2nd Floor



