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BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
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BIG WOOD & LITTLE WOOD WATER

IN THE MATTER OF BIG WOOD RIVER | USERS ASSOCIATION’S AND BIG WOOD
GROUND WATER MANAGEMENT AREA | CANAL COMPANY’S RESPONSE TO
CITY OF BELLEVUE’S STATEMENT OF
ISSUES

COMES NOW, the BIG WOOD & LITTLE WOOD WATER USERS ASSOCIATION,
as the representative of its individual parties to the above-entitled matter, by and through its
attorneys of record, Jerry R. Rigby and Chase T Hendricks of RIGBY, ANDRUS & RIGBY

LAW, PLLC, and W. Kent Fletcher on behalf of Big Wood Canal Company and respond to the

BWLWWUA AND BWCC RESPONSE TO CITY OF BELLEVUE’S 1
STATEMENT OF ISSUES


KMargheim
 ReceivedDate_Editable


City of Bellevue'’s List of Issues for Issues for Hearing filed on October 31 2022 pursuant to the
Director’s of Idaho

Department of Water Resources’ oral order given on October 17", 2022, Order Establishing
Moratorium (“Order”) for a moratorium for the Big Wood Water River Ground Water

Management Area. (“BWRGWMA”).

LIST AND BWLWWUA’S RESPONSE TO ISSUES FOR HEARING
Bellevue’s Issues:

1. Whether all pumping in the BWGWMA has an impact on all surface water sources
upstream from Magic Reservoir, including Silver Creek.

BWLWWUA'’s Response: This question goes beyond the scope of the Director’s Order
Establishing Moratorium (“Order”). Looking back to the 1991 Designation Order, the Director
cited in the Order’s Findings of Fact that “Big Wood River drainage are interconnected.
Diversion of ground water from wells can deplete the surface water flow in streams and rivers.
New ground water uses can also deplete available supplies for other users and affect basin
underflow which presently accumulates in the Magic Reservoir.” Order findings of fact pg. 1
citing the 1991 “Designation Order”). There was no appeal taken from the Designation Order
and the issue is res judicata.
2. What’s the true nature of municipal water use? When is it 100% consumptive? What are
methods to determine the amount of consumption?
BWLWWUA'’s Response: This matter has been addressed as a matter of policy by IDWR. It
is unclear whether this is the proper forum to address IDWR policy on the issue.

3. What’s the true nature of domestic water use? When is it 100% consumptive? What are
methods to determine the amount of consumption?
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BWLWWUA'’s Response: If this question is a reference to the domestic use of municipal

rights, it is a repeat of issue 2. If it refers to individual domestic rights, those are outside the
scope of the Order.
4, Can a municipality apply for a municipal water right and have its application considered on
a case-by-case basis without proposing mitigation up front that assumes the diversion will
be 100% consumptive? What about applications for domestic, commercial, and industrial
uses?
BWLWWUA'’s Response: The Order speaks for itself on this issue. The issue is speculative.
Clause 7 of the Director’s Order allows the Director to review applications on a case-by-case
basis for applications which otherwise would not be approved under the Order. To be granted an
exception under Clause 7 of the Order, applications must adhere to two requirements for
approval. These requirements are that the application: 1) be in the public interest; and 2) will not
affect other prior surface and ground water rights or that sufficient mitigation is utilized to offset
injury to other prior rights. Clause 7 grants the Director to determine which specific application
could be granted approval, based on the timing, location, insignificant consumption of water,
along with mitigation provided. The issue is repetitive of issue 2.
5. Can the Director consider new applications for municipal use on a case by case basis under
paragraph 7.b. of the Department’s May 17, 2022 Order Establishing Moratorium
(“BWRGWMA Moratorium™) and determine that the municipal use is not 100%

consumptive under the BWRGWMA Moratorium as currently written?

BWLWWUA'’s Response: This Order speaks for itself. The issue is speculative, and the issue

is a repeat of issue 2.

6. Can the Director consider new applications for domestic use on a case by case basis under
paragraph 7.b. of the Department’s BWRGWMA Moratorium and determine that the
domestic use is not 100% consumptive under the BWRGWMA Moratorium as currently
written?
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BWLWWUA'’s Response: The term “domestic use” is vague as used in the question. To the

extent it refers to municipal uses, it is speculative and a repeat of issue 2.

7. Does the domestic portion of a municipal application differ from a domestic use under a
private application and it what way?

BWLWWUA'’s Response: This issue is speculative since it refers to an unknown municipal

application. Municipal applications do not typically separate domestic uses from other uses.

In effect, this is a repeat of issue 2.

8. Should an application for municipal use be considered and the applicant entitled to a
hearing on whether there is unappropriated water or whether mitigation for 100% of the
proposed diversion is required?

BWLWWUA'’s Response: If an application is filed under current law and if IDWR does not

act in a fashion that the applicant desires, the applicant is entitled to seek judicial relief.

Otherwise, the issue is speculative since there is no way to guess what the application

includes.

9. Should an application for domestic use be considered and the applicant entitled to a
hearing on whether there is unappropriated water or whether mitigation for 100% of the
proposed diversion is required?

BWLWWUA'’s Response: If this question is in the context of a municipal right, it is already
addressed above. Otherwise, the Order addresses domestic applications.

10. Are there conditions that could allow for a portion of a new municipal right to be
considered not consumptive and thus regulated by IDWR? Does the Department have the
ability to condition new applications for or transfers to municipal use under the District
Court’s decision in Riverside Irrigation Dist. v. IDWR, Civil Case No. CV14-021-05008?

Can these conditions be legally enforced by IDWR under the Riverside decision?

BWLWWUA'’s Response: This issue is repetitive and speculative.
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11. If a municipal application’s disposal method is effectively the same as that for a non-
municipal domestic use under what authority should it be treated differently?

BWLWWUA'’s Response: This issue is speculative and otherwise addressed in issue 2.

12. Is it a violation of equal protection to allow non-municipal users to file an application for
water rights and have a hearing to show that injurious depletions are replaced, but not
allow municipal users that same opportunity and instead require them to replace all
pumping whether it is consumed or not? Is it constitutional to not allow a certain water use
or user to file for unappropriated water without first having to mitigate for 100% of the
proposed diversion?

Under what authority is such application denied the ability to be filed and evidence heard
through a hearing? Is it constitutional to treat an application for domestic use under a
municipal or community water system as fully consumptive and without an opportunity to
be filed and therefore heard by the Director on a case-by-case basis when other
consumptive uses may be considered on a case by case basis?

BWLWWUA'’s Response: This issue is speculative and is addressed by issue 2.

13. How does the Amended Snake River Basin Moratorium Order dated October 21, 2022,
impact, if at all, the Order Establishing Moratorium in the BWRGWMA? Are two
overlapping moratorium areas permissible or necessary?

BWLWWUA'’s Response: These respondents agree that the Director should address this
issue and determine whether Big Wood basin has unique issues that should be addressed by a

moratorium order separate and apart from the Amended Snake River Basin Moratorium

Order.

CONCLUSION

BWLWWUA requests that these responses be considered by the Director in review of
this presented issues. BWLWWUA would reserve and request the opportunity to present
additional responses, evidence, and argument to those issues presented by City of Bellevue and

others that the Director determines to be appropriate for consideration.
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DATED this 14" day of November, 2022.

Rﬁf

R Rigby

AR

Chase T Hendricks

Attorneys for Big Wood & Little Wood
Water Users Association, an Idaho
Nonprofit Unincorporated Association

Fletcher Law Office

/s/ W. Kent Fletcher

W. Kent Fletcher
Attorney for Big Wood Canal Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14" day of November 2022, the above and
foregoing, was served by the method indicated below, and addressed to the following:

Gary Spackman — Director

?g)i;’\l;,eaver ~ Acting Director Via Efiling: file@idwr.idaho.gov
P.O. Box 8370 Email

Boise, ID 83720

COURTESY COPIES EMAILED
T0:
Robert L. Harris
Garrick L. Baxter HOLDEN, KIDWELL, HAHN &
Deputy Attorney General CRAPO,
IDWR PLLC
PO Box 83720 P.O. Box 50130
Boise, ID 83720-0098 Idaho Falls, ID 83405
garrick.baxter@idwr.idaho.gov rharris@holdenlegal.com
Candice McHugh Chris Bromley
MCHUGH BROMLEY, PLLC MCHUGH BROMLEY,
380 South 4% Street, Suite 103 PLLC 380 South 4 Street,
Boise, ID 83702 Suite 103 Boise, ID 83702
cmchugh@mchughbromleycom cbromley@mchughbromley.c
W. Kent Fletcher FLETCHER om
LAW OFFICE
P.O. Box 248 Burley, ID Michael P. Lawrence
83318_wkf@pmt.org GIVENS PURSLEY LLP
601 W. Bannock Street
Sarah A Klahn P.O. Box 2720

Boise, ID 83701-2720

Somach Simmons & Dunn 1155 .
mpl@givenspursley.com

Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com

dthompson@somachlaw.com
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Matthew A. Johnson

Brian O’Bannon

WHITE PETERSON GIGRAY &
NICHOLS, P.A.

Canyon Park at the Idaho Center
5700 E. Franklin Rd., Ste. #200
Nampa, ID 83687-7901
mjohnson@whitepeterson.com
bobannon@whitepeterson.com

Evan Robertson Robertson &
Slette, PLLC

PO Box 1906

Twin Falls, ID 83303-1906

erobertson@rsidaholaw.com

Dylan Lawrence VARIN
WARDWELL

PO Box 1676

Boise, ID 83701

dylanlawrence@varinwardwell.com
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BIG WOOD RIVER GROUND WATER Email
MANAGEMENT AREA
Advisory Committee Members:

Corey Allen
callen@sunvalley.com

Cooper Brossy
cooper.brossy@gmail.com

Rod Hubsmith
kaysilO@live.com

Sharon Lee
slee247{@mac.com

Pat McMahon
pat@svwsd.com

Kristy Molyneux
jkmoly78(@gmail.com

Carl Pendleton
pendletonranch{@hotmail.com

Pat Purdy
pat@purdvent.com

William Simon
wasimon9@gmail.com

Michelle Stennett
mstennett(@senate.idaho.gov

Nick Westendorf
nick@4lfarms.com

Brian Yeager
brian.yeager@haileycityhall.org

erry R. Rigby
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