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RECEIVED 

JUN 2 5 2021 
DEPARTMENT OF 

WATER RESOURCES 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF BASIN 37 
ADMINISTRATIVE PROCEEDING 

Docket No. AA-WRA-2021-001 

CITY OF POCATELLO'S POST­
HEARING BRIEF AND JOINDER IN 
CITIES'/SVC's POST-HEARING BRIEF 

Pursuant to the verbal instructions given by the Idaho Department of Water Resources 

("IDWR" or "Department") Director and Hearing Officer Gary Spackman at the conclusion 

of the hearing in this matter on June 12, 2021, and as amended by emails from counsel for 

IDWR on Friday June 18, 2021, the City of Pocatello ("Pocatello") submits its post-hearing 

brief in the captioned matter. Pocatello joins in the Post-Hearing Brief of the Cities of 

Bellevue, Hailey, and Ketchum, and Sun Valley Company (collectively, "Cities/SVC"). In 

addition, Pocatello' s brief offers additional argument on threshold legal issues that the 

Department must wrestle with in any final order in this matter. 

The instant dispute arises from a Department-initiated effort to curtail wells in a 

specified area of Basin 37 by invoking the Director's authority under Idaho Code§ 42-

237a.g., and by disregarding the Director's authority under the remainder of the Ground 

Water Act, Idaho Code§ 42-602, and the Rules for Conjunctive Management of Surface and 
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Ground Water Resources ("CMR") in IDAP A 37 .03.11. This novel application of a subset of 

the Department's statutory authority will presumably become one of the "tools" in the 

Department's toolbox to curtail junior ground water users-if upheld after an almost certain 

appeal. 

Pocatello is not located within any of the areas of proposed curtailment, nor is it 

located within Basin 37: However, Pocatello is a junior ground water user in the neighboring 

Eastern Snake Plain Aquifer Qround Water ManageJTient_Area_("ESPA-GWMA"), and its 
t • • ~- • , • • -,f ! h _, • ' • ' . ~ I 

interest in this matter is, generally, to ensure that the Director's exercise of his discretion to 

curtail wells is consistent with the scope of applicable legal authority. 1 For the reasons argued 

below, Idaho Code§ 42-237a.g. does not create an independent basis for agency curtailment 

authority. 

1. Source and Extent of IDWR Legal Authority to Curtail in a GWMA. 

a. The Department's Authority Does Not Arise Solely under 42-237a.g. 

Although the Department alleges Idaho Code§ 42-237a.g. as the sole source of 

authority in this matter, the Department has not explained how Idaho Code§ 42-237a.g. can 

create an independent source of authority to curtail junior ground water rights, divorced from 

the remainder of the Ground Water Act, Idaho Code §§ 42-226 through 42-239 ("Ground 

Water Act"), or from Idaho Code §§ 42-602 and 42-603 . . 

1 This is also consistent with the Director's May 25, 2021 Scheduling Order, which included Pocatello in the 
"Interested. Water Users" group of parti~ipants and limited party status of this group to participation on legal . 
issues. Scheduling Order at 2. . . 
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• This is an effort to "distribute" water. The Director's authority to do so 

arises under Idaho Code § 42-6022 and case law interpreting the same. 3 

• Idaho Code§ 42-603 provides authority to adopt rules-which have in fact 

been adopted for purposes of water distribution in Basin 37 (both the CMR 

and Basin 37-specific rules). Yet the Department ignores these sources of 

authority and-more importantly-the procedural and substantive 

limitations on its authority as interpreted by the Supreme Court in Am. 

Falls Reservoir Dist. No. 2 v. Idaho Dep't of Water Res., 143 Idaho 862, 

154 P.3d 433 (2007). 

b. The Department's authority is limited by the plain language of any statute 
upon which it purportedly relies. 

Before ordering curtailment, and based on the plain lap.guage of the Ground Water 

Act, the Director's order must determine that "insufficient water is available" to serve wells in 

the Bellevue Triangle or that the aquifer is being "mined" or otherwise drawn down at a "rate 

beyond the reasonably anticipated average rate of future natural recharge." Idaho Code § 42-

237a.g. Alternatively, the Director's order must explain how the Director's authority can 

simultaneously arise from Idaho Code§ 42-237a.g. and yet not be limited by the plain 

language of the statute. 

If the Director instead determines the authority exercised in the captioned matter is in 

fact reliant on the entirety of the Ground Water Act, the Director's order must demonstrate 

how any determinations in this matter are consistent with inter alia, Idaho Code§§ 42-226 

2 Basin 37 is an organized water district; as such, it isn't clear how the Department can escape the confines of 
§ 42-602 in this matter. 
3 See, e.g., Case No. 2009-000647, Memorandum Decision and Order on Petitions for Rehearing [in the A&B 
Irrigation District Delivery Call] at 5 (''The initiation of a contested case is not required in an organized water 
district.") ("Memo Decision on Rehearing"). 
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and 42-233b. As an example, "reasonable use" cannot be whatever the Department says .it is. 

Instead, it must have some relation~hip to the amounts of watt,T a seniqr surface wat~~ right 
. . . , ' . ) 

requires and, as the Supreme Court has instructed, certain "post-adjudication factors" may 

result in a senior. receiving less water than his decreed entitlement. See generally, American 

Falls Reservoir Dist. No. 2 v. Idaho Dep't of Water Resources, 143 Idaho 862 (2007); see 

also, Memo Decision on Rehearing at 9-13. 

2. This is a Delivery Call and the CMR Must be Applied. 

Based on review of the record to date, in all respects this was a delivery call except 

that the Department announced in its May 4 Order a proposed area (or areas, apparently 

several were offered into evidence) of curtailment instead of requiring the senior water right 

users to make a demand for water. The CMR provide that the purpose of the rules is to: 

establish the procedures to regulate the distribution of water from the streams, rivers, 
lakes, ground water and other natural water sources as necessary to carry out the laws 
in accordance with the priorities of the rights of the users thereof. 

Summary contained in "Zero Based Regulation Review" of the CMR. 

Further, under CMR Rule 37-03-11.01: 

The rules prescribe procedures for responding to a delivery call made by the holder of 
a senior-priority surface or ground water right against the holder of a junior-priority 
ground water right in an area having a common ground water supply. It is intended 
that these rules be incorporated into general rules governing water distribution 
in Idaho when such rules are adopted subsequently. 

IDWR has adopted "general rules" for Basin 37, and thus the CMR are "incorporated" into 

these rules. 

Finally, the Department has imposed the same burdens of proof on the junior ground 

water users in this matter that would apply in a delivery call-but without the procedural 
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protections afforded junior ground water users by the CMR. The Department's 

unwillingness to apply the CMR to this dispute is without basis. 

Respectfully submitted this 21 st of June, 2021. 

SOMACH SIMMONS & DUNN 

By 5~~ 
Sarah A. Klahn 
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CERTIFICATE OF SERVICE 
I '. 

I hereby certify that on this 2P1 day of June, 2021, I ca~sed to be served a true and 
correct copy of the foregoing dqcument on the person(s) whose names and addresses appear 
below by the method indicated: · ' 

Gary Spackman, Director ____x_ U.S. Mail, Postage Prepaid 
Idaho Department of Water Resources __ Hand Delivery 
PO Box 83720 _ _ Overnight Mail 
Boise, ID 83720-0098 __ Facsimile (208) 287-6700 
Gary.Sgackman@idwr.gov , .. ____x_ Email 

·. ' Megan.jenkins@idwr.idaho.gov 

Garrick L. Baxter __ U.S. Mail, Postage Prepaid 
Rebecca Wills __ Hand Delivery 
Idaho Department of Water Resources __ Overnight Mail 
PO Box 83720 Facsimile --

Boise, ID 83720-0098 X Email 
GruTick.baxter@idwr.idaho.gov 
Rebecca. wills @idwr .idaho. gov 

Albert P. Barker __ U.S. Mail, Postage Prepaid 
Travis L. Thompson __ Hand Delivery 
Michael A. Short __ Overnight Mail 
John K. Simpson -- Facsimile 
BARKER ROSHOLT & SIMPSON LLP ____x_ Email 
PO Box 2139 
Boise, ID 83701-2139 
agb@idahowaters.com 
tlt@idahowaters.com 
mas@idahowaters.com 
jks@idahowaters.com ' 

W. Kent Fletcher __ U.S. Mail, Postage Prepaid 
Fletcher Law Office __ Hand Delivery 
PO Box 248 __ Overnight Mail 
Burley, ID 83318 --Facsimile 
wkf@gmt.org ____x_ Email 
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Candice M. McHugh 
Chris M. Bromley 
MCHUGH BROMLEY, PLLC 
380 S. 4th St, Ste 103 
Boise, ID 83702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 

Robert L. Harris 
HOLDEN KIDWELL HAHN & CRAPO, 
PLLC 
PO Box 50130 
Idaho Falls, ID 83405-0130 
rharris@holdenlegal.com 

Michael C. Creamer 
Michael P. Lawrence 
Charlie S. Baser 
GIVENS PURSLEY LLP 
PO Box 2720 
Boise, ID 83701-2720 
mpl@givenspursley.com 
csb@givenspursley.com 
mcc@givenspursley.com 
harmonywright@givenspursley.com 

Matthew A Johnson 
Brian T. O'Bannon 
White Peterson GiGray & Nichols, P.A. 
5700 E Franklin Rd, Ste 200 
Nampa, ID 83687-7901 
mjohnson@whitepeterson.com 
bobannon@whitepeterson.com 

J. Evan Robertson 
Gary D. Slette 
Robertson & Slette, PLLC 
PO Box 1906 
Twin Falls, ID 83303-1906 
erobertson@rsidaholaw.com 
gslette@rsidaholaw.com 

__ U.S. Mail, Postage Prepaid 
_· __ Hand Delivery 
__ Overnight Mail 
__ · Facsimile 
__X_Erriail 

_ _ U.S. Mail, Postage Prepaid 
__ Hand Delivery 
__ Overnight Mail 
__ Facsimile 
__X_ Email 

__ U.S. Mail, Postage Prepaid 
__ Hand Delivery 
__ Overnight Mail 
__ Facsimile 
__X_Email 

__ U.S. Mail, Postage Prepaid 
__ Hand Delivery 
_ _ Overnight Mail 
_ _ Facsimile 
__X_Email 

__ U.S. Mail, Postage Prepaid 
__ Hand Delivery 
__ Overnight Mail 
__ Facsimile 
__X_Email 
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James R. Laski __ U.S. Mail, Postage Prepaid 
Heather O'Leary __ Hand Delivery 
Lawson Laski Clark PLLC . . ;~ __ Overnight Mail 
PO Box 3310 

,, .. 
Facsimile 

.. 
--

Ketchum, ID 83340 _x_ Email 
,, 

heo@lawsonlaski.com 
jrl@lawsonlaski.com 
efiling@lawsonlaski.co m 

Norman M. Semanko __ U.S. Mail, Postage Prepaid 
Parsons Behle & Latimer __ Hand Delivery 
800 W Main St, Ste 1300 __ Overnight Mail 
Boise, ID 83702 

' --Facsimile 
nsemanko@narsonsbehle.com _x_ Email 

Charles L. Honsinger __ U.S. Mail, Postage Prepaid 
HONSINGER LAW, PLLC __ Hand Delivery 
PO Box 517 __ Overnight Mail 
Boise, ID 83701 -- Facsimile 
honsingerlaw@gmail.com _x_ Email 

Dylan Lawrence __ U.S. Mail, Postage Prepaid 
Varin Wardwell __ Hand Delivery 
PO Box 1676 __ Overnight Mail 
Boise, ID 83701 --Facsimile 
ctxlanlawrence@varinwardwell.com _x_ Email 

Laird B. Stone __ U.S. Mail, Postage Prepaid 
Stephan, ~vanig, Stone & Trainor __ Hand Delivery 
PO Box 83 __ Overnight Mail 
Twin Falls, ID 83303-0083 -- Facsimile 
Sks&t@idaho-law.com _x_ Email 

Jerry R. Rigby -- __ U.S. Mail, Postage Prepaid 
Rigby, Andrus & Rigby __ Hand Delivery 
25 N SecondE __ Overnight Mail 
Rexburg, ID 83440 --Facsimile 
jrigbx@rex-law.com X Email 
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Joseph F. James __ U.S. Mail, Postage Prepaid 
Brendan L. Ash __ Hand D~livery 
James Law Office, PLLC __ Overnight Mail 
125 5th Ave W Facsimile - -
Gooding, ID 83330 X Email 
joe@jamesmvlaw.com 
efile@jamesmvlaw.com 

Rusty Kramer __ U.S. Mail, Postage Prepaid 
WD 37B Groundwater Association __ Hand Delivery 
PO Box507 _ _ Overnight Mail 
Fairfield, ID 83327 -- Facsimile 
Waterdistrict37b@outlo~k.cou'.i ' _x_ Email 

Randall C. Budge __ U.S. Mail, Postage Prepaid 
Thomas J. Budge __ Hand Delivery 
Racine Olson, PLLP __ Overnight Mail 
PO Box 1391 Facsimile --
Pocatello, ID 83204 _x_ Email 
randy@racineolson.com 
tj@racineoIson.com 

James P. Speck __ U.S. Mail, Postage Prepaid 
Speck & Aanestad, PC __ Hand Delivery 
PO Box 987 __ Overnight Mail 
Ketchum, ID 83340 -- Facsimile 
jim@s12eckandaanestad.com _x_ Email 

Lawrence Schoen __ U.S. Mail, Postage Prepaid 
N apuisunaih __ Hand Delivery 
18351 U.S. Highway 20 __ Overnight Mail 
Bellevue, ID 83313 -- Facsimile 
lschoen@naramail.net .. 

' 
- _x_ Email 

( 

Vic Conrad __ U.S. Mail, Postage Prepaid 
J.R. Simplot Company __ Hand Delivery 
PO Box 27 _ _ Overnight Mail 
Boise, ID 83707-0027 -- Facsimile 
Vic.conrad@sim12lot.com _x_ Email 

Paul Bennett __ U.S. Mail, Postage Prepaid 
Swi:ftsure Ranch __ Hand Delivery 
114 Calypso Lane __ Overnight Mail 
Bellevue, ID 83313 --Facsimile 
info@swiftsureranch.org _x_ Email 
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Paul L. Arrington __ U.S. Mail, Postage Prepaid 
Idaho Water Users AssociaJion __ Hand Delivery 
1010 W Jefferson Ste 101 · . r · .' __ Overnight Mail .. 

Boise, ID 83702 -- Facsimile 
iwua@iwua.org . ,· __x_ Email 

Ann Y. Vonde __ U.S. Mail, Postage Prepaid 
Owen Moroney _ _ Hand Delivery 
Idaho Attorney General's Office _ _ Overnight Mail 
PO Box 83720 Facsimile --
Boise, ID 83720-0010 __x_ Email 
Ann. vonde@ag.idaho.gov 
Owen. morone~@idfg.-idaho .. gov .. : ., l I L ) c, . 
Richard T. Roats _ _ U.S. Mail, Postage Prepaid 
Lincoln County Prosecuting Attorney _ _ Hand Delivery 
PO Box 860 _ _ Overnight Mail 
Shoshone, ID 63352 -- Facsimile 
rtr@roatslaw.com __x_ Email 

Tom Bassista __ U.S. Mail, Postage Prepaid 
Technical Assistance Program Coordinator __ Hand Delivery 
Idaho Dept. of Fish and Game __ Overnight Mail 
Headquarters Office -- Facsimile 
PO Box25 __x_ Email 
Boise, ID 83707 
Thomas.bassista@idfg.idaho.gov 

Kaysi and Rodney Hubsmith __ U.S. Mail, Postage Prepaid 
Kaysi10@live.com __ Hand Delivery 

__ Overnight Mail 
Facsimile --

__x_ Email 

Idaho Ranch Rands Property Management __ U.S. Mail, Postage Prepaid 
218 Meadowbrook _ _ Hand Delivery 
Hailey, ID 83333 __ Overnight Mail 
idahoranchhands@gmail.com - - Facsimile 

__x_ Email 

Big Wood Farm __x__ U.S. Mail, Postage Prepaid 
c/o Alton Huyser __ Hand Delivery 
72 North, Hwy 75 __ Overnight Mail 
Shoshone, ID 83352 .· -- Facsimile 

Email --
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Fred Brossy _X__ U.S. Mail, Postage Prepaid 
Barbara Farms LLD __ Hand Delivery 
PO Box424 __ Overnight Mail 
Shoshone, ID 83352 - - Facsimile 

Email - -

Mark Sabala _X__ U.S. Mail, Postage Prepaid 
Sabala Farms, Inc. _ _ Hand Delivery 
1819 E 1550 S _ _ Overnight Mail 
Gooding, ID 83330 --Facsimile 

Email --

Southern Comfort Homeowner' s Association _X__ U.S. Mail, Postage Prepaid 
PO Box 2739 _ _ Hand Delivery 
Ketchum, ID 83340 __ Overnight Mail 

Facsimile --
Email --

Sarah Klahn 
Somach Simmons & Dunn 
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