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MEMORANDUM IN SUPPORT OF 
JOINT MOTION TO STRIKE, MOTION 
IN LIMINE, AND MOTION TO LIMIT 
THE SCOPE OF EVIDENCE, AND 
REQUEST FOR EXPEDITED DECISION 

COMES NOW the Cities of Bellevue, Hailey and Ketchum and Sun Valley Company 

("Joint Parties") by and through their counsels of record, and hereby file this Memorandum in 

Support of Joint Motion to Strike, Motion in Limine and Motion to Limit the Scope of Evidence, 

and Request for Expedited Decision ("Joint Motion") in the above captioned matter. 
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I. STANDARD OF REVIEW 

A motion in limine is a request for a protective order to limit or exclude evidence at trial 

and applies only prospectively, the purpose of this type of motion is to avoid injection into trial 

matters which are irrelevant, inadmissible and prejudicial. State v. Wallmuller, 125 Idaho 196, 

198, 868 P .2d 524, 526 (Ct. App. 1994 ). A decision to grant or deny a motion in limine is left to 

the broad discretion of the trial court. Gunter v. Murphy's Lounge, LLC, 141 Idaho 16, 25, 105 

P.3d 676, 685 (2005). Similarly, the trial court is afforded broad discretion in admitting expert 

evidence and its judgment will not be disturbed on appeal absent a clear abuse of that discretion. 

Chapman v. Chapman, 147 Idaho 756,760,215 P.3d 476,480 (2009); Polk v. Larrabee, 135 

Idaho 303, 314, 17 P.3d 247,258 (2000). 

"When a 'trial court is being asked to admit or to strike evidence, the initial question ... 

[is]: Is the evidence relevant?' State v. Hocker, 115 Idaho 544, 547, 768 P.2d 807, 810 (Ct. App. 

1989). 'Evidence that tends to prove the existence of a fact of consequence in the action, and has 

any tendency to make the existence of a fact more probable than it would be without the 

evidence, is relevant.' Id. ; I.R.E 401. 'All relevant evidence is admissible ... [ e ]vidence which 

is not relevant is not admissible.' I.R.E. 402. Relevant evidence can be excluded 'if its 

probative value is substantially outweighed by the danger of unfair prejudice, confusion of the 

issues, ... waste of time, or needless presentation of cumulative evidence.' I.R.E. 403." Elliott 

v. Murdock, 161 Idaho 281,287, 385 P.3d 459,465 (2016). 

II. PROCEDURAL BACKGROUND 

On May 4, 2021, the Director of the Idaho Department of Water Resources 

("Department") issued a Notice of Administrative Proceeding, Pre-hearing Conference, and 

Hearing ("Notice"). The Cities of Bellevue, Hailey and Ketchum, and the Sun Valley Company 
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all timely filed Notices of Intent to Participate and attended the pre-hearing conference on May 

24, 2021. On May 14, 2021, Sun Valley Company filed a Motion to Dismiss and City of 

Bellevue filed a Motion for More Definite Statement, Motion for Clarification and Motion to 

Postpone the Hearing. On May 22, 2021 the Director issued an Order Denying Motions to 

Dismiss, For Continuance or Postponement and for Clarification or More Definite Statement 

("Order Denying Motions"). A hearing in this matter is scheduled to begin on June 7, 2021. 

III. ARGUMENT 

The Notice, Order Denying Motions and Scheduling Order 
Limit the Scope of the Hearing, Thus Certain Evidence Should be Excluded 

The Notice states: 

NOTICE IS HEREBY GIVEN that pursuant to Idaho Code§ 42-237a.g. and IDAPA 
37.01.01.104, the Director is initiating an administrative proceeding to determine whether 
water is available to fill the ground water rights, excluding ground water rights for 
domestic uses as defined in Idaho Code § 42-111 and stock watering uses as defined in 
Idaho Code § 42-140 I A( 11 ), within the Wood River Valley south of Bellevue, as 
depicted in the attached map. 

Notice at 1 ( emphasis added). The introduction to the Notice states: 

Curtailment model runs of the Wood River Valley Groundwater Flow Model v.1.1 
("Model") show that curtailment of ground water rights during the 2021 irrigation season 
would result in increased surface water flows for the holders of senior surface water 
rights during the 2021 irrigation season .... 

Based on the information from the Model, the Director of the Idaho Department of Water 
Resources ("Department") believes that the withdrawal of water from ground water wells 
in the Wood River Valley south of Bellevue (commonly referred to as the Bellevue 
Triangle) would affect the use of senior surface water rights on Silver Creek and its 
tributaries during the 2021 irrigation season. Therefore, the Director is initiating an 
administrative proceeding to determine whether water is available to fill the ground water 
rights, excluding water rights for domestic uses as defined in Idaho Code § 42-111 and 
stock watering uses as defined in Idaho Code § 42-140 I A( 11 ), within the Wood River 
Valley south of Bellevue, as depicted in the attached map. If the Director concludes that 
water is not available to fill the ground water rights, the Director may order the ground 
water rights curtailed for the 2021 irrigation season. 
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Id. ( emphasis added). 

Subsequent to the Notice, the Director further clarified that the scope of this proceeding is 

the "in-season administration of ground water rights diverting in the Bellevue Triangle during 

the 2021 irrigation season." Order Denying Motions at 8. The Order Denying Motions also 

described the scope of this proceeding as follows: 

The Notice is the legally operative document that establishes the 
potential area of curtailment for purposes of this administrative 
proceeding, and also the timeframe during which curtailment could 
potentially occur. Under the Notice, the "Potential Area of 
Curtailment" is limited to the area depicted in the map attached to 
the Notice, and the timeframe for potential curtailment of ground 
water rights within this area is limited to the 2021 irrigation 
season. 

Order Denying Motions at 10 ( emphasis added). 

The Director then further clarified this statement in his May 25, 2021 Prehearing Order; 

Scheduling Order ("Scheduling Order"): 

A question was raised at the hearing about the boundary the 
Director will consider for potential curtailment. The area Jennifer 
Sukow considered in her staff memo was smaller than the 
boundary in the Potential Area of Curtailment. The Director will 
limit the Potential Area of Curtailment to the area considered in 
Jennifer Sukow's staff memo. 

Scheduling Order at 4 ( emphasis added). 

In short, the Notice states that the surface water source that is at issue is Silver Creek and 

its tributaries. The Order Denying Motions and the Scheduling Order limit the area of potential 

curtailment to an area that is south of Bellevue and located with an area known as the Bellevue 

Triangle. Thus, given the limited scope of the hearing, pumping of groundwater outside the area 

of potential curtailment identified in the Notice and Order Denying Motions (as clarified by the 
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Scheduling Order) is not relevant to whether or not the curtailment of groundwater pumping 

within the potential curtailment area impacts water supplies in Silver Creek or its tributaries. 

In addition, the Notice, being the "legally operative document," states that the senior 

water rights that are sought to be protected divert water from "Silver Creek and its tributaries." 

To include protection to senior water rights from any other source would render the Notice vague 

and misleading, and would be prejudicial to water users whose diversions may impact sources 

other than Silver Creek and its tributaries as described in the Notice. Given the senior water 

rights that are purported to be protected are limited to Silver Creek and its tributaries, evidence 

of any impact of groundwater pumping to sources other than Silver Creek and its tributaries is 

not relevant and should be excluded. 

Furthermore, as set forth in the Notice and again reiterated in the Order Denying Motions, 

the only relevant timeframe is the 2021 irrigation season. Thus, evidence regarding the impact of 

groundwater pumping to any source, but specifically Silver Creek and its tributaries, in any other 

period is irrelevant and outside the scope of the proceeding. 

The Joint Parties filed expert disclosures based on the limited scope of the proceeding. 

Accordingly, it would be prejudicial to the Joint Parties (whose water rights and uses are located 

outside the area of potential curtailment described in Jennifer Sukow's May 17, 2021 Staff 

Memo) if evidence is allowed or facts established that are outside the scope of this proceeding 

described in the Notice and Order Denying Motions (as clarified by the Scheduling Order). 

Further, the Director made comments at the May 24, 2021 pre-hearing conference 

indicating that he anticipates other proceedings to "spring" forth from this proceeding. However, 

given the truncated schedule and the limited scope of this proceeding, using facts developed here 

in future proceedings or as established facts outside the facts and circumstances of the 2021 
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irrigation season on any source, but specifically on Silver Creek and its tributaries, will prejudice 

parties in future proceedings that may have a broader or different scope than this proceeding. 1 

Thus, limiting the use of facts developed in this proceeding to this proceeding and only this 

proceeding as limited in geographic scope and timing as set forth in the Notice, Order 

Dismissing Motions and Scheduling Order is the only reasonable way to protect the integrity of 

future proceedings and the rights of water users located outside the Potential Area of Curtailment 

identified by the Director in this proceeding. 

IV. CONCLUSION 

Based on the foregoing, the information that is struck through in the Staff Memos 

attached as Exhibits A, B, C and D to the Joint Motion should be excluded from the record in the 

above matter as outside the scope of the proceeding. Furthermore, any evidence regarding 

surface water sources other than Silver Creek and its tributaries should be excluded as outside 

the scope of this proceeding. Also, groundwater pumping outside the area of potential 

curtailment identified in Jennifer Sukow's May 17, 2021 Staff Memo should be excluded as 

outside the scope of this proceeding. Impacts or facts relating to groundwater pumping outside 

the 2021 irrigation season should be excluded as outside the scope of this proceeding. Finally, 

any facts developed in this proceeding should be limited to the scope of this proceeding and to 

the 2021 irrigation season only. 

1 As an example, it would be prejudicial to the Cities of Bellevue, Hailey and Ketchum and Sun Valley 
Company if facts established in this proceeding concerning the construction, application, and uncertainty of the 
Wood River Valley groundwater flow model (version 1.1) (the "Model"), including results of model runs therefrom, 
resjudicata effect in future proceedings. As noted, the scope of this proceeding is limited to groundwater pumping 
in an area of potential curtailment identified in Jennifer Sukow's May 17, 2021 Staff Memo. This area is much 
smaller than the Model's entire boundary, which encompasses the water rights and uses of Cities of Bellevue, Hailey 
and Ketchum and Sun Valley Company. Because the scope of this proceeding does not involve areas within the 
Model boundary encompassing the Joint Parties' water rights or uses, the Joint Parties should not be precluded from 
establishing facts concerning the Model based on their own evidence presented in a future proceeding that actually 
involves their water rights and uses. 
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Because of the truncated nature of this proceeding, and pursuant to IDAPA 

37.01.01.270.02, IDAPA 37.01.01.565, an expedited decision is requested on this Joint Motion 

so that parties can properly prepare testimony and evidence for the upcoming hearing. 

Dated this 2nd day of June, 2021. 

Isl Chris M Bromley 
Chris M. Bromley 
Attorney for Sun Valley Co. 

Isl Chris M Bromley for 
Michael P. Lawrence 
Attorney for the City of Hailey 

Isl Chris M Bromley for 
Candice M. McHugh 
Attorney for the City of Bellevue 

Isl Chris M Bromley for 
Matthew A. Johnson 
Brian T. O'Bannon 
Attorneys for the City of Ketchum 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 2nd day of June, 2021, the above and foregoing was 
served on the following by the method(s) indicated below: 

Director Gary Spackman [8J U.S. Mail, postage prepaid 
Idaho Department Of Water Resources [!I Hand Delivery 
PO Box 83720 □ Overnight Mail 
Boise, ID 83 720 □ Facsimile 
Megan.jenkins@idwr.idaho.gov [8J Email 
deborah.gibson@idwr.idaho.gov 

Garrick L. Baxter □ U.S. Mail, postage prepaid 
Deputy Attorney General □ Hand Delivery 
Idaho Department Of Water Resources □ Overnight Mail 
PO Box 83720 □ Facsimile 
Boise, ID 83720-0098 [8J Email 
garrick.baxter@idwr.idaho.gov 

James R. Laski □ U.S. Mail, postage prepaid 
Heather E. O'Leary □ Hand Delivery 
Lawson Laski Clark, PLLC □ Overnight Mail 
675 Sun Valley Rd., Ste. A □ Facsimile 
P.O. Box 3310 [8J Email 
jrl@lawsonlaski.com 
heo@lawsonlaski.com 
efiline:@lawsonlaski.com 
Matthew A. Johnson □ U.S. Mail, postage prepaid 
Brian T. O'Bannon □ Hand Delivery 
White, Peterson, Gigray & Nichols, P.A. □ Overnight Mail 
5700 East Franklin Road, Suite 200 □ Facsimile 
Nampa, Idaho 83687-7901 [8J Email 
mjohnson@whitepeterson.com 
bobannon@whitepeterson.com 
Laird B. Stone □ U.S. Mail, postage prepaid 
Stephan, K vanvig, Stone, & Trainor □ Hand Delivery 
P.O. Box 83 □ Overnight Mail 
Twin Falls, Idaho 83303-0083 □ Facsimile 
skst@idaho-law.com [8J Email 
cynthia(a)idaho-law.com 
Jerry R. Rigby □ U.S. Mail, postage prepaid 
Rigby, Andrus & Rigby, Chartered □ Hand Delivery 
25 North Second East □ Overnight Mail 
Rexburg, ID 83440 □ Facsimile 
jrigby@rex-law.com [8J Email 
Joseph F. James □ U.S. Mail, postage prepaid 
James Law Office, PLLC □ Hand Delivery 
125 5th Ave. West □ Overnight Mail 
Gooding, ID 83330 □ Facsimile 
joe@jamesmvlaw.com [8J Email 

Robert L. Harris □ U.S. Mail, postage prepaid 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. □ Hand Delivery 
P.O. Box 50130 □ Overnight Mail 
1000 Riverwalk Drive, Suite 200 □ Facsimile 
Idaho Falls, ID 83405 [8J Email 
rharris(alholdenlegal.com 
Rusty Kramer, Secretary □ U.S. Mail, postage prepaid 
PO Box 507 □ Hand Delivery 
Fairfield, ID 83327 □ Overnight Mail 
waterdistrict3 7b(aloutlook. com □ Facsimile 
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IXI Email 
Brendan L. Ash □ U.S. Mail, postage prepaid 
James Law Office, PLLC □ Hand Delivery 
125 5th Ave. West □ Overnight Mail 
Gooding, ID 83330 □ Facsimile 
efile@iamesmvlaw.com [gl Email 
Richard T. Roats □ U.S. Mail, postage prepaid 
Lincoln County Prosecuting Attorney □ Hand Delivery 
P.O. Box 860 □ Overnight Mail 
Shoshone, ID 83352 □ Facsimile 
rtr@roatslaw.com [gl Email 
Paul Bennett □ U.S. Mail, postage prepaid 
11 4 Calypso Lane □ Hand Delivery 
Bellevue, ID 83313 □ Overnight Mail 
in fo@swi ftsureranch. org □ Facsimile 

[gl Email 
J. Evan Robertson □ U.S. Mail, postage prepaid 
Robertson & Slette, PLLC □ Hand Delivery 
P.O. Box 1906 □ Overnight Mail 
Twin Falls, Idaho 83303-1906 □ Facsimile 
erobertson@rsidaholaw.com [gl Email 
Ann Y. Vonde □ U.S. Mail, postage prepaid 
P.O. Box 83720 □ Hand Delivery 
Boise, ID 83720-0010 □ Overnight Mail 
ann. vonde@ag.idaho.gov □ Facsimile 

[gl Email 
James P. Speck □ U.S. Mail, postage prepaid 
Speck & Aanestad □ Hand Delivery 
P.O. Box 987 □ Overnight Mail 
Ketchum, ID 83340 □ Facsimile 
jim(a)speckandaanestad .com [gl Email 
John K. Simpson □ U.S. Mail, postage prepaid 
Barker Rosholt & Simpson LLP □ Hand Delivery 
IO IO Jefferson St., Ste. I 02 □ Overnight Mail 
P.O. Box 2139 □ Facsimile 
Boise Idaho 83701-2139 [gl Email 
iks@,idahowaters.com 
Lawrence Schoen □ U.S. Mail, postage prepaid 
Napuisunaih □ Hand Delivery 
18351 U.S. Highway 20 □ Overnight Mail 
Bellevue, ID 83313 □ Facsimile 
lschoen@naramail.net [gl Email 
Idaho Ranch Hands Property Management □ U.S. Mail, postage prepaid 
218 Meadowbrook □ Hand Delivery 
Hai ley, ID 83333 □ Overnight Mail 
idahoranchhands@gmail.com □ Facsimile 

[gl Email 
Southern Comfort Homeowner's Association [gl U.S. Mail, postage prepaid 
P.O. Box 2739 □ Hand Delivery 
Ketchum, ID 83340 □ Overnight Mail 

□ Facsimile 

□ Email 
W. Kent Fletcher □ U.S. Mail, postage prepaid 
Fletcher Law Office □ Hand Delivery 
P.O. Box 248 □ Overnight Mail 
Burley, Idaho 83318 □ Facsimile 
wkf@nmt.org [gl Email 
Albert P. Barker □ U.S. Mail, postage prepaid 
Travis L. Thompson □ Hand Delivery 
Barker Rosholt & Simpson LLP □ Overnight Mail 
1010 W. Jefferson St., Ste. 102 □ Facsimile 
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PO Box 2139 [ZI Email 
Boise, ID 83701-2139 
apb@idahowaters.com 
tlt(a)idahowaters.com 
Candice McHugh □ U.S. Mail, postage prepaid 
McHugh Bromley, PLLC □ I-land Delivery 
380 S. 4th St., Ste. I 03 □ Overnight Mail 
Boise, ID 83702 □ Facsimile 
cmchugh(a)mchughbromley.com [ZI Email 
Chris M. Bromley □ U.S. Mail, postage prepaid 
Mcl-lugh Bromley, PLLC □ I-land Delivery 
380 S. 4th St., Ste. 103 □ Overnight Mail 
Boise, ID 83 702 □ Facsimile 
cbromley(a)mchughbromley.com [ZI Email 
Norman M. Semanko □ U.S. Mail , postage prepaid 
Parsons Behle & Latimer □ I-land Delivery 
800 West Main Street, Ste 1300 □ Overnight Mail 
Boise, ID 83702 □ Facsimile 
NSemanko@parsonsbehle.com [ZI Email 

Sarah A. Klahn □ U.S. Mail, postage prepaid 
Somach Simmons & Dunn □ I-land Delivery 
2033 11th St., Suite 5 □ Overnight Mail 
Boulder, CO 80302 □ Facsimile 
sklahn@somachlaw.com [ZI Email 
dthompson@somachlaw.com 
Randall C. Budge □ U.S. Mail, postage prepaid 
Thomas J. Budge □ I-land Delivery 
Racine Olson, PLLP □ Overnight Mail 
20 I E. Center St. □ Facsimile 
P.O. Box 1391 [ZI Email 
Pocatello, Idaho 83204 
randy@racineolson.com 
ti(a)racineolson.com 
Michael C. Creamer □ U.S. Mail, postage prepaid 
Michael P. Lawrence □ I-land Delivery 
Charlie S. Baser □ Overnight Mail 
Givens Pursley LLP □ Facsimile 
60 I W. Bannock St. [ZI Email 
P.O. Box 2720 
Boise, Idaho 83701-2720 
mpl@givenspursley.com 
mcc@givenspursley.com 
csb@g:ivenspursley.com 

Isl Chris M Bromley 
Chris M. Bromley 
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