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I. INTRODUCTION 

Docket No . AA-GWMA-2016-001 

REPLY TO COALITION'S 
OPPOSITION TO THE BASIN 33 
WATER USERS' MOTION FOR 

SUMMARY .JUDGMENT 

The Basin 33 Water Users. by and through their undersigned counsel. hereby submit this 

Rep(r To Coa/i/icm ·s Opposilio11 To The Basin 33 Waler U\·ers · Molion.fi>r S11111mm:i· ./11dgme111. 

This memorandum is being submitted in reply to the .loi111 Response /11 Opposilion lo Basin 33 

Ira/er Users· Molion.fi>r 5;11111111m:r .!11clg111e111 Upper I ·alley //'a/er Users ,\lemonmc/11111 s11h111il(ed 

by /he Coali1ion on November 18. 2019 (the ··coa/i1 io11 ·.\' Re.\·0011.,·e'"). The Coalilion ·s Re.\JHJJ1se 

was submitted in response to the Basin 33 Waler Users · ,\lo/ion .fi>r S1111111u11:1· .!11dg111e111 and 

Memorwu/11111 in Suppor/ submitted on October 21. 2019. 

The Basin 33 Water Users · motion and associated memoranda concern the contested 'case 

before the Idaho Department of Water Resources ( .. IDWR'' or ··DeparlmenC) challenging the 



' Order Designating the Eastern Snake Plain Aquifer Ground JYater Akmagemenl Area ("ESPA 

GWMA Order") dated November 2. 2016. The Director of IDWR, who issued the ESPA GWMA 

Order, alsb serves as the hearing officer in the contested case. The Director designated the 

following four issues as representing the scope of legal issues remaining in this matter: 

1. Whether the Order Designating the ESPA GWMA was procedurally deficient. Did the 
Director err when he issued the Order Designating the ESPA GWMA outside the auspices 
of the procedural requirements of the Rules for Conjunctive Management of Surface and 

Ground Water Resources (IDAPA 37.03.11) and/or IOWR's Procedural Rules (IDAPA 
37.01.01)? 

2. Whether the Director should have conducted rulemaking. Did the Director err by not 
conducting rulemaking prior to designation of the ESPA GWMA? 

3. Whether the Director should have designated the ESPA GW;'v.lA in a contested case. Did 
the Director err by not holding a contested case hearing to provide him the authority lo 

designate an area of common ground water supply as a GWMA'! 

4. Whether adjudication and the formation of ground water districts in the ESPA forecloses 
the designation of a OW MA. ls the Director foreclosed from designating the ESPA 
GWMA because the ESPA has been adjudicated and contains existing ground water 
districts? 

The Coalition's Re!)ponse does not provide persuasive argument as to why summary 

judgment on all four issues in favor of the Basin 33 Water Users is not appropriate. Accordingly, 

the motion should be granted and the ESPA GWMA Order must be withdrawn. 

I. ARGUMENT 

A. The Director did not issue the ESPA GWMA Order in compliance with Idaho law 
because he did not comply with Rule 50. 

Notably, and tellingly, the Coalition's Response fails to offer any explanation or argument 

as to what the purpose of CM Rule 50 is or was intended to address. Rather dismissively, they 

essentially want the Director to ignore it as though it does not exist, and instead, only focus on 

language found Idaho Code § 42-233b-which is a statute that has statewide applicability, 
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including outside of the ESPA. In this proceeding, the Director is obligated to either grant the 

Basin 33 Water Users' motion for summary judgment, or if it is denied, the Director must explain 

why CM Rule 50 does not apply. 

As to the specific arguments in the Coalition's Response, the Coalition's first overarching 

argument in response to the Basin 33 Water Users' motion is that agency rules cannot modify or 

limit a statutory grant of authority to the Director. Coalition':; Re.\ponse at 2. Citing to the 

language of Idaho Code § 42-233b only, the Coalition repeatedly argues that the Director is not 

required to follow or even consider administrative rules specifically promulgated by the 

Department and approved by the Idaho Legislature. Id. at 2-13. The Coalition asserts that only 

Idaho Code § 42-233b should be considered. and that giving effect to administrative rules 

promulgated by the Director in accordance \\ith Idaho Code* 42-1805(8) is "nothing short of an 

overt attempt to rewrite the statute·· !cl. at 7. According to the Coalition, the Basin 33 Water Users 

are ignoring \\ell-established precedent that if a conflict exists between a statute and a regulation, 

the regulation must be set aside. Id. at 8. Further, the Coalition argues that the CM Rules "only 

apply in response to a delivery call"" by myopically citing to one only subsection of CM Rule 20 

and ignoring other subsections of Rule 20 which describe the CM Rules' applicability. Id. at 5. 

And. the Coalition argues, "the Basin 33 Users set up a strawman" by asserting that how water 

rights are going to be administered on the ESPA is the critical question in this proceeding. 

The Coalition·s ·Response reads as though CM Rule 50 was not promulgated by the 

Department or was somehow imposed on the Department. We disagree. CM Rule 0 specifically 

provides that "[t]hese rules were issued pursuant to Section 42-1805(8), Idaho Code, which 

provides the Director with authority to promulgate rules implanting or effectuating the 

powers and duties of the department:· (emphasis added). 
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In response to the Coalition's arguments, the Basin 33 Water Users have not asserted that 

there is a conflict between Idaho Code § 42-233b and CM Rule 50. Coalition's Response at 16. 

Rather, they can be read in harmony with one anotheras CM Rule 50 more specifically addresses 

the ESPA area. Administrative rules and regulations are interpreted the same way as statutes. 

Kimbrough , .. Idaho Bd rd· Tax Appeals, 150 Idaho 417. 420. 247 P.Jd 644. 647 (2011). 

Interpretation of administrative rules should begin with an exa111ination of the literal words of the 

rule, and such should be given their plain, obvious. and rational 111eanings. Sanche:: 1·. Stole. Dep '1 

4Correction, 143 Idaho 239. 242. 141 P.3d 1108. 1111 (2006). Further. '"[s]tatutes pertaining to 

the same subject are construed. as far as reasonably possible. to be in harmony ..,,ith one another.'" 

City 4 Idaho Falls 1·. H-K Con/raclors. Inc .. 163 Idaho 579. 583. 416 P.3cl 951. 955 (2018). 

Consistent with statutor~ interpretation principles. Idaho Code § -l-2-233b and CM Rule 50 can be 

read in harmony with each other in that the ESPA is unique because it covers an area in Idaho that 

\\as specifically addressed under CM Rule 50 by legislatively approved ad111inistrative rules that 

were promulgated by the Depattment under its authority found at Idaho Code § -1-2-1805(8) (see 

CM Rule 0): 

050. AREAS DETERL,II~ED TO HAYE A CO~DIOX GROV~D WATER Sl'PPLY (RVLE 50). 

0 l. E11~tt>ru Sunl,e Plalu Aqulft>r. TL!e nren of co, ernge of thi~ mle is the nquifor 1111del'lying the 
Enstem Sunke River Phiiu n tile aquifer i defiut?d in the repN1. Hydrology and Digital Simulntiou of the Regiouol 
Aquifer System. Eastem S1111ke Riwr Plain. Idnho. USG. Profes i911nl Pnper 1-108-F. l 992 excluding areas sourh of 
the Snake River and west of the line sepnrntiug Section 3-1 nncl 35. Township 10 So11tlL Range :!0 Enst. Boise 
J\Ie1idinn. (10-7-9-1) 

a. The Ea~tem Snake Plain Aquifer supplies wnter to and receives water from the Snake River. 
(10-7-9-1) 

b. The En stem Snake Plain Aquifer is found to be an area having a common grom1cl water supply. 
(10-7-9-1) 

r. The reasonnbly anticipated average rnte of fumre uamrnl recharge of the Eastern Snake Plain 
. ..\.quifer will be esrimmecl in :my order issued pm mmt to Rule 30. ( l 0-7-9-1) 

,1. Thi! Eastern Sunke Plnin Aquifer area of common ground wnter supply will be cremed as a new 
water disn·ict or incorpornted into :m existing or expanded wmer clis11ict as pro\·iclecl in Section -l:!-60-1. Idaho Code. 
when the lights ro the cli\·ersion nnd use of water from the aquifer have been adjudicated. or will be designated a 
ground wmer management area. ( I 0-7-9-1) 
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As explained in the Basin 33 Water Users' prior briefing, the Depattment, as an 

administrative agency, has no authority other than that given to it by the Legislature. See Wash. 

Water Power Co. v. Kootenai Envtl. Alliance, 99 Idaho 875, 879, 591 P.2d 122, 126 ( 1979). The 

Director"s authority is granted and defined in Title 42 of the Idaho Code, the Idaho Administrative 

Procedure Act, Idaho Code § 67-5201, et seq. (the ,;Act"); and the administrative rules 

promulgated in accordance therewith. However, these grants of power also properly limit 

jurisdiction and authority in order to comport with due process standards to protect the rights and 

interests of citizens. 

Compliance with Title 42. the Idaho Administrative Procedure Act. and the rules 

promulgated thereunder ensure that appropriate procedural protections are afforded to the property 

interests of all water right m,ners. The Director has specific responsibility .. [t)o promulgate. adopt. 

modify. repeal and enforce rules implementing or effectuating the powers and duties of the 

department." Idaho Code s 42-1805( 8 ); see also Idaho Code § 42-603. ··When an agency is 

engaged in rulemaking it is acting in a legislative capacity ... :· Gilmore and Goble. The lcfaho 

Administrative Procedure Act: A Primer .hr the Practitioner, 30 IDAIIO L. R1-:v. '273. 294 

( 1993/94 ), and such rules are subject to review and rejection by the Idaho Legislature-meaning 

that the Idaho Legislature in effect approves rules promulgated by an administrative agency. See 

Idaho Code § 67-5291: see also Florence A. Effron, legislative Revielr c~f .-ldministrotii·e Rules 

Under the Idaho .-ldmini~lrative Procedure Act, 30 lDAllO LAW REV. 369, 372-3 (1993/1994} 

(describing the administrative rule Legislative final review statutes). 

The CM Rules embody the above-described principles and were promulgated for the very 

purpose of providing the legal framework for conjunctive administration of ground water rights 

alleged to be interfering with surface water supplies (generally utilized by senior water right 
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holders). As described by the Idaho Supreme Court, ·'the Idaho Legislature has authorized the 

Director 'to adopt rules and regulations for the distribution of water from the streams. rivers, lakes. 

ground water, and other natural water resources as shall be necessary to carry out the laws in 

accordance with the priorities of the rights of the users thereof.' The Director has done so in the 

Conjunctive Management Rules (CM Rules), which were approved by the Legislature and became 

effective on October 7. 1994." In re .-l&B lrrigalion Dist. , 155 Idaho 640, 650, 315 P.Jd 828, 838 

(2012) (quoting Idaho Code§ 42-603). 

Generally speaking, the CM Rules "give the Director the tools by \vhich to determine ·how 

the various ground and surface water sources are interconnected, and hO\-v. when. where and to 

what extent the diversion and use of water from one source impacts [others]:-- .-lm. Falls Resaroir 

Dist . . Vo. :! , .. lclaho Dep '1 4 Water Res .. 143 Idaho 862. 878. 154 P.3d 433. 449 (2007) (quoting 

.-1 &B lrrigotio11 Dist ., 131 Idaho -ll I. 422. 958 P.2d 568. 579 ( 1997)). 

More specifically, the CM Rules themselves describe their purposes in CM Rule 20, of 

which the following portions of CM Rule 20 are most critical: 

I. The CM Rules "govern the distribution of water from ground water sources and 
areas having a common ground water supply." IDAPA 37.03.11.020.01. 

2. The CM Rules ""acknowledge all element of the prior appropriation doctrine as 
established by Idaho law." IDAPA 37.01.11.020.02. 

3. The CM Rules "integrate the administration and use of surface and ground 
water in a manner consistent with the traditional policy of reasonable use of 
both surface and ground water:· IDAPA 37.01.11.020.03. 

4. The CM Rules "provide the basis and procedure for responding to delivery calls 
made by the holder of a senior-priority surface or ground water right against the 
holder of a junior-priority ground water right." IDAPA 3 7 .0 I.I 1.020.04. 

5. The CM Rules "provide the basis for the designation of areas of the state that 
have a common ground water supply and the procedures that will be followed 
in ... designating such areas as ground water management areas as 
provided in Section 42-233b, Idaho Code." IDAPA 37.03.11.020.06 
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(emphasis added). 

Based on the foregoing, the Director's authority to create the proposed ESPA GWMA, and 

limitations related to his power, are set forth within Idaho Code § 42-2336 and within the CM 

Rules. 

The interplay between Idaho Code § 42-2336 and CM Rule 50 is no different than the 

interplay between Idaho Code§ 42-203A and the Department's Water Appropriation Rules found 

at lDAPA 37.03.08. These rules provide additional detail and legal requirements on the 

submission of infonnation and how the Department processes applications for pennit and the 

infonnation that must be submitted as part of the Director"s evaluation of \vhether the application 

does not violate Idaho Code§ --1-2-203A(5)(a)-(g). Indeed, these rules even have rules specific for 

applications to appropriate trust water. an area depicted on Exhibit A to these rules. and how the 

Director is to evaluate them. See Rule 45.02. The very nature of administrative rules is to provide 

greater detail and direction to an administrative agency than the general language found in the 

statute. That does not mean they automatically conflict with each other. Under the Coalition ·s 

logic, these additional requirements would have no legal effect because they are not contained in 

Idaho Code§ 42-203A. The additional detail that CM Rule 50 provides specific to the ESPA does 

not mean that it automatically conflicts ,vith Idaho Code§ 42-233b. Indeed, they can be interpreted 

harmoniously, and they should be given that they CM Rule 50 was promulgated by the Department 

itself. 

Furthermore, CM Rule 50 is more specific as to the ESPA-the subject of this legal 

proceeding-and the specific rule should govern over a general rule. The Coalition argues the 

reverse, which his that a general rule can be used as a basis to ignore a specific rule. See Eller v. 

Idaho State Police, 165 Idaho 147. 443 P.3d 161, 168 (2019) ("'A basic tenet of statutory 
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construction is that the more specific statute or section addressing the issue controls over the 

statute that is more general." Thus, ;'where two statutes appear to apply to the same case or subject 

matter, the specific statute will control over the more general statute.") (internal citations omitted). 

Under the Coalition's rationale, any specific rule can be read out of the law, which leads 

to the inevitable conclusion that all specific administrative rules are meaningless as they can be 

completely trumped by a more general rule or the general statutory language that the administrative 

rules were intended to provide additional detail for in the first place. 

Relative to a ground water management area on the ESPA, CM Rule 5 is a general rule and 

Rule S0(d) is a specific rule. Under rules of statutory construction, Rule 50(d) clearly governs. 

and it provides that upon the complete adjudication of ground water rights in the ESPA. a water 

district will be created or the ESPA ACGWS ·will be incorporated into an existing or expanded 

water district. The only condition before mandatory creation or incorporation is adjudication of 

ESPA water rights. A GWMA only was to be created. in the event necess<1ry, before "the rights 

to the diversion and use of water from the aquifer have been adjudicated." The disjunctive ··or'" 

following the statement requiring creation or expansion of a water district upon adjudication of the 

aquifer demands that conclusion. There is no ambiguity there, and furthennore, if the general CM 

Rule 5 supersedes the specific CM Rule 50, as the Coalition asserts, then CM Rule 50 would be 

superfluous. In the interpretation of rules, effect must be given to all the words and provisions of 

the rule "so that none \viii be void, superfluous. or redundant." S'ee Idaho Pmrer Co. v. Tid1l'el/. 

164 Idaho 571. 574, 434 P.3d 175, 178 (2018), reh'g denied (Feb. 22, 20 I 9). 

Other CM Rules also apply. The CM Rules .. apply to all situations in the state where the 

diversion and use of water under junior-priority ground water rights either individually or 

collectively causes material injury to uses of water under senior-priority water rights.'· CM Rule 
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20.0 I {emphasis added). Although Idaho Code§ 42-233b provides the Director with the authority 

to designate a GWMA, that authority relative to the ESPA has limitations. In this case, in addition 

to the express language of that statute, the CM Rules provide applicable limitations. In short, the 

CM Rules-rules promulgated by the Depat1ment and blessed by the rdal10 Legislature-can limit 

the process as to how an ESPA GWMA is addressed. CM Rule 50 cannot simply be ignored. The 

additional detail of CM Rule 50 is not an ·'overt attempt to rewrite the statute," as the Coalition 

asserts. 

The Coalition fu11her argues that the CM Rules ··only apply in response to a delivery call," 

but in support of this argument, only cites to one only subsection of CM Rule 20 while ignoring 

other subsections of Rule 20. ( ·oalition ·s Re.\po11se at 5. As set forth above. the CM Rules have 

much broader application that the Coalition asserts: 

1. The CM Rules ··govern the distribution of water from ground water sources and 
areas having a common ground \\ater supply." IDAPA 37.03.11.020.01. 

The CM Rules ··acknowledge all element of the prior appropriation doctrine as 
established by Idaho law.'· IDAPA 37.01.11.020.02. 

3. The CM Rules "integrate the administration and use of surface and ground 
water in a manner consistent with the traditional policy of reasonable use of 
both surface and ground water." IDA PA 37.01 .11.020.03. 

4. The CM Rules ··provide the basis and procedure for responding to delivery calls 
made by the holder of a senior-priority surface or ground water right against the 
holder of a junior-priority ground water right." IDAPA 3 7 .0 I. I 1.020.04. 

5. The CM Rules ·'provide the basis for the designation of areas of the state that 
have a common ground water supply and the procedures that n·ill be followed 
in ... designating such areas as ground water management areas as 
proYided in Section 42-233b, Idaho Code." lDAPA 37.03.\ 1.020.06 
(emphasis added). 

The CM Rules ··govern the distribution of water from ground water sources and areas 

having a common ground water supply." Id. Even more explicitly-and this point bears emphasis 

REPLY TO COALITION"S OPPOSITION TO THE BASIN 33 WATER USERS' MOTION FOR SLMMARY 
JUDGivlENT-PAGE 9 



in response to the Coalition-the CM Rules ''provide the basis for the designation of areas of the 

state that have a common ground water supply and the procedures that will be followed 

in .. . designating such areas as ground water management areas as provided in Section 42-

233(b), Idaho Code." CM Rule 20.06 (emphasis added). But even more critically for purposes 

of the Basin 33 Water Users' motion, the CM Rules have specific rules for the ESPA as the only 

specific CM Rule-designated ··areas dete1mined to have a common ground water supply." ICM 

Rule 50. It should not be surprising that the ESPA was designed by rule as an area of common 

ground water supply given its significant scope as the ··the aquifer underlying the Eastern Snake 

Plain ... Rangen. Inc. r. Idaho Dep 't <?f Wafer Res. (/11 re Distrih. of Wafer lo Irater Right Xos. 36-

0!551 & 36-0..,69-1 (Ra11ge11. Inc.) IDll'R Docket C\I-DC-::OJJ- 00-1). 367 P.3d 193. 197 (Idaho 

2016). 

Having established that the CM Rules are binding on the Director specific to the ESPA 

GWMA. the next question is ho\V CM Rule 50 should be interpreted. This rule provides for a 

binary choice for \.Vater right administration on the ESPA: (I) GWMA prior to completion of 

adjudication where no completely accurate or recent water right list exists: or (2) prior 

appropriation administration post-adjudication with a ne\.vly-cornpleted accurate list of water 

rights. This alternative approach to water districts and GWMAs is dependent entirely upon the 

status of adjudication of water rights within the basin. The meaning of the word ··or'' in CM Rule 

50 is no ditrerent than its use in other contexts-it is a ·•disjunctive particle used to express an 

alternative or to give a choice of one among two or more things.'· City ,~f" B/ackfi.Jot v. 

Spackman, 162 Idaho 302. 307,396 P.3d 1184. 1189 (2017) (emphasis added). In the City4 

Blackjhot case. when analyzing use of the word ··or:· the Idaho Supreme Court clearly held that 

··a water decree must either contain a statement of purpose of use or incorporate one. but not 

REPLY TO COALITION'S OPPOSITION TO THE BASIN 33 WATER USERS. MOTION FOR SUi'vlMARY 
JUDGMENT-PAGE 10 



both." Id. (emphasis added). Based on this rationale, the Department cannot have both 

administrative regimes in place-it must be one or the other. 

Water rights within the proposed ESPA GWMA have now been adjudicated with the 

completion of the SRBA. The CM Rules do not contemplate the creation of a post-adjudication 

GWMA for the ESPA. Duly created or modified water districts supplant the legal authority to 

create an ESPA GWMA. The CM Rules supplement Idaho Code Section 41-233h. They are 

integral to a complete understanding of the Department's administration of Idaho waters. The CM 

Rules clearly provide that a GWMA is a pre-adjudication tool to eventually be replaced by water 

districts with watermasters armed with an accurate list of decreed water rights in order to 

administer water rights by priority (according to the two bedrock principles described by the Idaho 

Supreme Court of priority and beneficial use by the senior user). Consequently. the actions that 

resulted in proposed ESPA GWMA are not authorized under the CM Rules. which are binding on 

the Director. In the ESPA GWMA Order. the Director did not address Rule 50 or other portions 

of the CM Rules discussed herein. even though he is bound by these authorities. 

In short, as a matter of substance. the ESPA GWMA Order must be withdrawn because it 

conflicts with Idaho law, particularly the law contained in the IDAPA rules discussed herein. And 

these administrative rules are not '·buried in rules and regulations promulgated by the Director." 

( 'oalition 's RevJOnse at 12. There are only 12 pages to the CM Rules and given the extensive 

litigation that has occurred over the past decade on the CM Rules. they are not voluminous and are 

obviously well known to the Depat1ment and all parties to this proceeding. 

In specific response to the '"strawman" argument asserted by the Coalition, this criticism 

of the Basin 33 Water Users ' position ignores that this GWMA process is and has always been 

interrelated with water delivery calls. Allocation of water by priority administration under chapter 
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5 of Title 42 and ground water management area under Idaho law are not completely separate. 

Even in the ESPA GWMA Order itself, the Director explained that ''administration of the ground 

water management area and of the ground water management plan would be accomplished 

through existing water districts, by the watermasters as supervised by the Director. See 

generally chapter 6, title 42, Idaho Code." Id. at 24. (emphasis added). 

Furthennore, if the focus of a GWMA is to essentially protect ground water users from 

themselves by protecting the ground water supply from mining, then why is the Coalition-which 

is made up of surface water users (except for A&B irrigation District)-involved in this process 

at all'? We can only conclude that it is because the Coalition wants the provisions of their 

settlement agreement with IGWA to be implemented as the ground water plan so that enforcement 

of lGWA 's contractual obligations under that agreement \\ill be transferred from the Coalition to 

the State of Idaho. acting through the Department. Indeed. the Director has already stated that the 

··Settlement Agreement will be a key part of any future ground water management plan and it wi 11 

be appropriate to incorporate all or part of the settlement into an ESPA ground water management 

plan." ESPA GWMA Order at 24. 

Further, the argument that water right administration actions and delivery calls are separate 

processes than a GWMA action and have not been a consideration in this ESPA GWMA process 

is disingenuous. First letter sent by the Director is clear that ground water and surface water 

delivery calls served as the primary basis for considering the formation of a GWMA, which the 

Letter described as involving ';disjointed water calls and mitigation plans,'' '·sporadic curtailment 

orders and associated mitigation," and ·'sporadic water right administration:· The letter further 

asserts that '·management utilizing a GWMA may bring consistency to administration to achieve 

aquifer stabilization.'' 
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Second, the ESPA GWMA Order itself refers to water right administration issues as a basis 

for designating the ESPA as a GWMA. ESPA GWMA Order at 2 (" ... and that 'fonnation of a 

ground water management area would have distinct advantages' over administering only through 

conjunctive management delivery calls because the Department can ·consider the aquifer as a 

whole."') ; see also Id. at 11-12 (describing the 2005 Coalition delivery call): ld. at 14-15 

(describing the A&B IITigation District delivery call); Id. at 15-16 (describing spring delivery calls: 

Id. at 17 (describing the Coalition-IGW A Settlement Agreement). The Director even explained 

that ··administration of the ground \Vater management area and of the grollnd water management 

plan would be accomplished through existing water districts. by the \Vatermasters as supervised by 

the Director. See generally chapter 6. title .Q. Idaho Code." ltl. at 24, 

Accordingly. despite the Coalition's argun,ents otherwise. there is not a complete 

separation of these issues when it comes to allocation of a ,\·ater supply. Priorit) administration 

and the designation of this GWMA from the Coalition's standpoint has always been interrelated 

as evidenced by its original delivery call documents also calling for designation of a ground water 

management area in 2005 in the same proceeding (which GWMA petition was denied) as well as 

A&B Irrigation District's combined delivery call and petition for designation of an ESPA ground 

water management area. 

At the end of the day, the Coalition wants more water from ground water reach gains to the 

Snake River, and that will happen under either priority administration or through a ground \Vater 

management area. That is why. in our view, Rule 50 was included in the CM Rules-to allow for 

a ground water management area during the pendency of the SRBA or for conjunctive 

administration once the SRBA was completed. That is not only the Basin 33 Water Users' 

position. it was the position of then-Director Tuthill : 
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41. Since water di~lrii,:l~ created p,1r~11anl lo chapter 6, tillc 42, ldaho Code. are in 
place across a.II of the ESP i\., no additional relief to A&B would be prvviucd for thruugh the 
creation o!'a grouml w.1tcr nu1n.1gemcnt are« cncompftssing ,ill of the ESP/\. :vloreover, A&B is 
bcnc.fitcd by administration of junior priority ground wl'ltcr rights through water districts, as 
opposed to u ground waler mnnagcnn:nt area. because the Dh~tor, to the extent that he finds 
material injury, m~_y 1mk~r curtailment without f11lluwing the ,rnticc procedure described in ldaho 
C1Jtlc * 42-2)3b: ··Such 1>rdcr sluill be ~i\lcn only before Scptc111ber l imt.l slmll he clli:ctivc for 
the growing sen~on during the ycar_fi1lfowi11J! the date the order is given:· Idaho Code~ 42-233b 
(cmph11si:,; utlucd). 

In the Maller (~f'Petitionfi:Jr Delivery Call ofA&B Irrigation District for the Delire1:i· of Ground 

Water andjiJr the Crelllion ,~(ll Ground Water Managemen/ Area. at 47. And it was the position 

of then-Director Dreher: 

The establishment of Water District Nos. 120 and 130, which includes the area 
within the boundaries of the American Falls GWMA over the ESPA located in 
Administrative Basins 35. 36. 41. and 43. provides the Director with the more 
comprehensive water administration authorities available under chapter 6. title 42. 
Idaho Code. These authorities together with the --Rules for Conjunctive 
Management of Surface and Ground Water Resources .. (IDAPA 37.03.11) make it 
unnecessary to retain the cutTenl boundaries of the American Falls GWMA. 

Fino/ Order .\!od(fj'ing the Boundal'ies 1f the American Falls Ground Water .\lmwge111e11t Area 

(Aug. 29, 2003) at 2. 

The ( 'oaf if ion's Response does not present persuasive argument as to why Rule 50 can or 

should be ignored. For the reasons set forth herein, and in addition to the arguments raised in prior 

briefing from the Basin 33 Water Users, summary judgment in favor of the Basin 33 Water Users 

is appropriate as to all four issues described above. Consequently, the ESPA GWMA Order should 

be withdrawn. 

B. Because of the specific CM Rules, the Director was required to conduct 
rulemaking for the ESPA GWMA because he has acted contrary to the CM Rules. 

On the question of rulemaking, the Coalition continues to argue that the ESPA GWMA 

Order is not a rule, but an administrative action of the Department. Coalition's Response at 9- I 0. 

The Coalition maintains that none of the Department's prior ground water management area 
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designations constitute Department rules and asserts that the Basin 33 Water Users must analyze 

the Asarco factors and explain why the ESPA GWMA is a rule. Coalilion ·s Response at 17. 

We agree that the ESPA GWMA Order itself was not a rule, but this misses the point. The 

ESPA has specific rules applicable to it and whether it can be designated as a GWMA. and it is 

those rules that require rulemaking if they are to be amended or rescinded in order for the Director 

to have the legal authority to designate an ESPA GWMA post-SRBA and/or expand the ESPA 

boundary. There is no need lo analyze the Asarco factors because they do not apply here. It is not 

the designation of the ESPA GWMA that is the rule. rather. rulemaking is required to rescind Rule 

50 if the Director is to designate the ESPA GWMA without complying with Rule 50. 

The C ·oalilion 's Re.,po11se also argues that .. [t]he Basin 33 Users essentially allege a conflict 

bet\\een CM Rule 50 and l.C. * ➔2-233b." ( 'oali1io11 's Response at 16. This is not accunite in an> 

\\ay. As explained supm. the Basin 33 Water Users believe that CM Rule 50 and Idaho Code* 

-i2-233b can be read harmoniously. 

Our position relative to the proper interpretation or the CM Rules. and CM Rule 50 in 

particular. has already been addressed in prior briefing. CM Rule 50 is binding legal authority on 

the Department in terms of the defined area of the ESPA ACGWS and that the GWMA 

administrative regime was only available pre-SRBA by rule. If the Department intends to take 

action that is contrary to the plain language of this rule. it must go through the rulemaking process 

lo amend the rule before taking its desired action. This is the process that was followed when a 

petition from Clear Springs Foods. Inc. was filed with the Director seeking to amend CM Rule 

50.01 (which defines the aerial extent of the ESPA). ln response to that petition. the Director 

engaged in the formal rulemaking process to delete Rule 50. See blips:. 1idwr.iJahu.gt>\ ' lcgul-

acli(1ns1aJm inistrali\·c-ai..:tions, b · P ,\ -Ci\ I R50-pctitiow . Simply put. as to Ru le 50. the Director 
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has done this before, and he must do so again in this matter. 

In the present matter, the rulemaking process with not followed in order to amend the 

provisions of CM Rule 50 to support what the Director did in the ESPA GWMA Order. As a 

result, any attempt by the Director or the Department to implement a post-SRBA ESPA GWMA 

and attempt to expand the boundaries of the ESPA ACGWS to include additional portions of Basin 

33 by designating such portions as part of an ESPA GWMA outside the context of a fonnal 

rulemaking is in contravention of the Procedural Rules and the applicable provisions of the Idaho 

Administrative Procedure Act. While informal proceedings are generally contemplated and 

authorized under the Idaho Administrative Procedure Act and the Department's Procedural Rules. 

--an agency cannot unilaterally decide to utilize informal procedures to the exclusion of formal 

proceedings.·· laughy r. Idaho Dep ·1 ofimmp .. l-l-9 Idaho 867. 872.1-l-3 P .3d I 055. I 060 ( 10 IO). 

Here. the CM Rules do not contemplate informal proceedings to decide the boundaries of an ESPA 

GWMA. which is an ACGWS. They require either a contested case proceeding in accordance 

with the Department's Procedmal Rules, (see CM Rules 30.7 and 31 ). and/or general due process 

principles, or alternatively, as the previous CM Rule 50 proceedings illustrate, a formal rulemaking 

process. 

C. The Basin 33 Water Users procedural due process claim is not beyond the scope 
of the issues summarized by the Director. 

The ( ·oalition 's Response describes the Coalition's objection to the Basin 33 Water User's 

arguments relative to procedural due process. Coalition 's Response at 18-19. However, the end 

result of not using the proper procedure in this matter as contained in questions I, 3, and 4 in the 

Director's ESPA GWMA Order is a violation of due process. This is not an expansion or 

enlargement of these issues. 
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D. The Basin 33 Water Users have alleged prejudice and are seeking affirmative 
relief. 

The final section of the Coalition's Response asserts that the Basin 33 Water Users have 

failed to allege prejudice or seek affirmative relief. Coalition's Re!Jponse at 23. We disagree. As 

explained previously. this is a new legal issue raised by the Coalition, and for that reason, it should 

not be considered as the parties have previously agreed to the scope of legal issues remaining. As 

described in the Director's Deadline for !DIVR 's Submillal ,f Materials; Order on Motion 

Pmctice; Notice ,f Hearing and Sched11ling Order; Order .folhori::.ing Discm·e1J· dated September 

9, 2019 (the .. Procedural Order''). "'the Director and parties discussed the remaining scope of 

potential issues and agreed upon a schedule for disposition of both legal issues through briefing 

and factual issues through live hearing." After listing the four remaining legal issues. the 

Procedural Order provided an October 21. 20 I 9 deadline .. for motions and/or brieting related to 

the remaining issues requiring legal argument. as delineated directly abo\'e:· Id. at 2 (emphasis 

added). This new issue was never raised by the Coalition, was not delineated in the Procedural 

Order. and cannot be raised now. For this reason alone, the Coalition's arguments should be 

rejected. 

Yet, even considered on its merits. the Coalition's arguments are unavailing. The Coalition 

has not explained in detail \Vhat it believes ··affomative relief' consists of as described in Rule 

351. Black·s Law Dictionary defines .. affirmative relief" as "[t]he relief sought by a defendant by 

raising a counterclaim or cross-claim that could have been maintained independently of the 

plaintiffs action.'' BLACK'S LAW DICTIONAR'r' at 1544- (11 111 Edition). Under this definition. the 

Basin 33 Water Users have not asserted a request for affirmative relief seeking independent action 

against the Director that could be maintained independently, such as a counterclaim. The Basin 

33 Water Users did not assert such a claim for this type of affirmative relief. 
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But even viewed in a manner that the Coalition apparently advocates for, the Basin 33 

Water Users have complied with all applicable procedural rules and will suffer prejudice if the 

ESPA GWMA is not withdrawn. Their petition stated that they "seek to intervene to represent and 

protect their interests in their water rights," which included their expressed concern of the Director 

designating the ESPA GWMA as including an expanded portion of Basin 33 even though that 

expanded area is outside the Rule 50 boundary. Basin 33 Water Users' Petition lo Intervene at I, 

3. While it \Vas not definitively decided by the Basin 33 Water Users at that time how they would 

proceed when their petition to intervene was filed, one clear avenue available to them to protect 

their interests is to challenge the legality of the ESPA GWMA Order and the proposed aerial extent 

of the ESPA GWMA. Accordingly. there is enough detail in the Basin 33 Water Users· Petition 

lo li11errn11e setting forth their concerns to alert the parties of the relief (under the Coalition·s 

definition) that could be sought by the Basin 33 Water Users. On this final point. it is also notable 

that the S111f({(:e Waler Coali1io11 ·s Pelition lo fate1Te11e similarly contains no speci fie statement 

requesting affirmative relief Rather, like all intervenors. their involvement in this case is to protect 

what are perceived as actions that may affect their water rights. The Basin 33 Water Users are no 

different. The Director designated the ESPA GWMA without holding a hearing to build an 

administrative record upon which to base a decision, and by doing so, the Basin 33 Water Users 

were precluded from presenting evidence in such a hearing and now must challenge the Director' s 

actions based only on evidence he relied upon in making his decision . TI1ese actions were 

prejudicial to the Basin 33 Water Users as it immediately places them in a defensive position in 

challenging the decision without the benefit of an administrative record. 
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11. CONCLUSION 

For the reasons set forth above, the Basin 33 Water Users' motion for summary judgment 

should be granted, and the ESPA GWMA Order should be withdrawn. 

Respectfully submitted this 211
<.1 day of December, 2019. 

Robert L. Harris 
HOLDEN. KIDWELi.. HAIIN & Clt\PO. l'.L.U: . 
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