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COMPANY, BIGWOOD & LITTLE
WOOD WATER USERS ASSOCIATION,
CITY OF POCATELLO, CITY OF
KETCHUM, and CITY OF HAILEY,

Intervenors-Respondents.

COME NOW the Petitioners/Respondents/Cross Appellants, SOUTH VALLEY
GROUND WATER DISTRICT, on behalf of its members, by and through counsel of record,
BARKER ROSHOLT & SIMPSON LLP and GALENA GROUND WATER DISTRICT, on
behalf of its members, by and through counsel of record, LAWSON LASKI CLARK, PLLC
(collectively “Districts”), pursuant to Idaho Appellate Rule 30, and move the Court for an order
augmenting the record in the above-captioned matter with the documents attached to this motion.
l. Introduction.

In its Appellants” Combined Reply & Cross-Response Brief (“IDWR Resp. Br.”), the
Idaho Department of Water Resources (“IDWR” or the “Department”) asks the Court to
disregard six addenda attached to the Districts’ opening brief, characterizing those documents as
an impermissible attempt to augment the record. IDWR Resp. Br. at 56. The Districts’ six
addenda are excerpts of prior agency orders, unpublished district court decisions, and prior legal
briefing of the Department to Idaho’s judiciary, including this Court. These addenda provide
helpful background on legal issues pertinent to this matter, particularly the Department’s position
on conjunctive administration.

This motion asks the Court to augment the record to include those documents, as well as
to include a proposed agreement between the junior and senior users in Basin 37 created during
the advisory committee meetings in late 2020 that was presented to the Department, but never

included in the agency records.
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“At any time before the issuance of an opinion, any party may move the Supreme Court
to augment or delete from the settled reporter's transcript or clerk’s or agency's record.” .A.R.
30(a). “Matters to be judicially noticed by the Supreme Court must be augmented in the settled
record by motion under I.A.R. 30(a), with a motion and all relevant documents attached.” Ellis v.
Ellis, 167 Idaho 1, 5, 467 P.3d 365, 369 (2020). This is true even for documents the court can
take judicial notice of under Idaho Rule of Evidence 201 because “the record on appeal must be
settled in the district court, I.A.R. 29(b), and then filed with the Supreme Court.” Id.

IDWR argues that the addenda cannot be considered because they have not been the
subject of an Idaho Appellate Rule 30 motion to augment the record on appeal, and that such a
motion would be futile because the addenda were not presented during the administrative
process, nor to the district court. IDWR Resp. Br. at 56. The Districts’ motion however, is not
futile. Nothing in the appellate rules, and nothing cited by the Department, limit the Districts
from augmenting the record at this stage in the proceedings. As such, and for reasons discussed
below, the Court should grant this motion to augment the record and take judicial notice of the
following documents. See I.R.E. 201(b)(2) (allowing judicial notice of documents that “can be
accurately and readily determined from sources whose accuracy cannot reasonably be
questioned”).

1. Documents to augment the record.
e Addendum A, Amended Order, SWC Delivery Call (IDWR May 2, 2005).

Addendum A provided relevant excerpts from the Department’s order in the agency
proceeding preceding A&B v. Spackman (Nos. 38191, 38192, 38193). Addendum A is relevant
to the issues on appeal in this matter and shows the Department’s position that a senior water

right holder can receive less than their decreed amount and still not suffer material injury under
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the CM Rules. It is publicly available on the Department’s website! and attached in its entirety to
this motion as Aug. pp. 1-66.

e Addendum B, Defendants’ Memo in Response to Motion for Summ. Judg., AFRD#2, No.
CV-2005-600 (Gooding Cnty. Dist. Ct. Dec. 6, 2005).

Addendum B provided relevant excerpts of the Department’s response memorandum to
motions for summary judgment in the district court case preceding AFRD#2 v. Spackman (Nos.
33249, 33311, 33399). Addendum B is relevant to the issues on appeal in this matter and
illustrates the Department’s prior position that the CM Rule’s “material injury” requirement is
consistent with the Ground Water Act. The Department has published only a few select
documents from the AFRD#2 district court case, including the order on summary judgment,? but
the Department has omitted Addendum B from its publicly available documents. However, as
authors of this document, the Department is aware of and in possession of this document.
Addendum B is attached in its entirety to this motion as Aug. pp. 67-135.

e Addendum C, Statement of Purpose, H.B. 986, 52nd Legis., 2nd Reg. Sess. (1994).

Addendum C is the full text of the 1994 statement of purpose for House Bill 986 to
amend ldaho Code 88 42-602 and 42-237a. This document is relevant to the issues on appeal in
this matter, and supports the District’s argument that section 42-237a.g’s “discretionary”
language was added by the legislature to free the Director from being forced to act under a writ
mandate to administer water outside an established water district, rather than the broad-sweeping
discretion to administer water whenever and however he chooses. Addendum C is publicly

available from the Idaho Legislative Research Library and is attached in its entirety to this

1 See https://idwr.idaho.gov/wp-content/uploads/sites/2/legal/orders/2005/2005-orders-archive.zip.

2 Available publicly at, https://idwr.idaho.gov/legal-actions/district-court-actions/ AFRD-v-IDWR/.
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motion, Aug. p. 156, along with the complete legislative history for the 1994 amendments, Aug.
pp. 136-84.

e Addendum D, Def.-App. Opening Br. on Appeal, AFRD#2, No. 33249, 33311, 33399 (ldaho
Sup. Ct. Oct. 27, 2006).

Addendum D provided relevant excerpts of the Department’s opening brief to the
Supreme Court in AFRD#2 v. Spackman. Addendum D is relevant to the issues on appeal in this
matter and shows the Department’s prior position that a senior water right holder’s decreed
quantity is not conclusive for a beneficial use analysis. The Department has omitted Addendum
D from its publicly available documents related to the Supreme Court matter in AFRD#2 v.
Spackman. However, as authors of this document, the Department is aware of and in possession
of this document. Addendum D is attached in its entirety to this motion as Aug. pp. 185-233.

e Addendum E, Order Dismissing Application for Temporary Restraining Order, Complaint
for Declaratory Relief, Writ of Prohibition and Preliminary Injunction, IGWA v. IDWR, No.
2007-526 (Jerome Cnty. Dist. Ct. June 12, 2007).

Addendum E provided relevant excerpts of the district court’s order dismissing an
application for temporary restraining order. This unpublished court decision is relevant to the
issues on appeal in this matter and supports the Districts’ argument that the timing of the
administrative process, after plantings had already occurred, was not in accord with due process.
The Department has omitted Addendum E from its publicly available documents related to this
matter. However, as a party to this lawsuit, the Department is aware of and in possession of this

document. Addendum E is attached in its entirety to this motion as Aug. pp. 234-41.

e Addendum F, Order on Petition for Judicial Review, A&B v. IDWR, No. 2008-551 (Gooding
Cnty. Dist. Ct. July 28, 2009).

Addendum F provided relevant excerpts of the district court’s order affirming the

Director’s actions related to mitigation plans and is relevant to the Districts’ cross-appeal issues.
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This is an unpublished district court order. The Department has omitted Addendum F from its
publicly available documents related to this matter. However, as a party to this lawsuit, the
Department is aware of and in possession of this document. Addendum F is attached in its
entirety to this motion as Aug. pp. 242-75.

e October 2020 draft agreement between Basin 37 seniors and juniors.

The October 2020 draft agreement between Basin 37 seniors and juniors (“2020
Agreement”) was created in the context of the BWRGWMA advisory committee meetings. It
was presented at the November 4, 2020 meeting. AR. 5962. And was later reviewed by the
Department at the March 3, 2021 meeting. AR. 6418 (Mr. Luke reviewed “the draft proposed
agreement submitted by the surface water users”). The 2020 Agreement is relevant to the
Districts’ cross-appeal issue that a delivery call was made by senior users. This document was
not included in the agency record.® A true and correct copy of that agreement is attached in its
entirety to this motion as Aug. pp. 276-80.

e Second Declaration of Michael A. Short, SVGWD v. IDWR, No. CV-21-00243 (Blaine Cty.
Dist. Ct. June 29, 2021).

The Second Declaration of Michael A. Short was filed in support of the Districts’ first
amended petition to the court below. The declaration provided the district court pertinent
information regarding the Districts’ first amended petition related to the Director’s failure to

provide a hearing on its proposed mitigation plan. It is publicly available.* This document is

3 A February 2021 submission to the advisory committee by the seniors is also absent from the agency record,
though there are numerous references to it. AR. 6279, 6413, 6418. That document provided the demands of the
seniors as: “The seniority of surface water rights is currently not being honored. i.e., groundwater rights that are
junior to surface rights should be curtailed accordingly.” AR. 6413 (emphasis added). The Districts” would move to
augment the record to include this submission, but the Department never provided a copy to the Districts during the
committee meetings or subsequently.

4 At https://idwr.idaho.gov/wp-content/uploads/sites/2/legal/C\VV07-21-00243/Second-Declaration-of-Michael-A-
Short..pdf.
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cited in the Districts’ first amended petition, and is listed in the district court record’s table of
contents, though the document itself does not appear to have been included in the record. R. 5.
Furthermore, the declaration was also cited by the Department. R. 193 at fn. 7. This document
should be included in the record. A true and correct copy of the declaration is attached in its
entirety to this motion as Aug. pp. 281-85.
I11.  Good cause to augment the record.

IDWR argues that the Districts’ addenda cannot be admitted under Idaho Appellate Rule
30 nor do they fit the categories set out in Appellate Rule 35(f). IDWR Resp. Br. at 57. The
documents discussed herein however, should be included in the record. The Districts’ addenda E
and F are unpublished court decisions and are therefore appropriate addenda under Idaho
Appellate Rule 35(f), “recent court decisions not yet published, or relevant parts thereof, [] may
be reproduced in the brief or in an addendum at the end of the brief.” The Districts’ addendum A
is a publicly available order from the Department. The Districts’ addenda B and D are briefings
authored by the Department and relevant to the present case. The Districts” addendum C is a
copy of the publicly available statement of purpose discussing amendments to Idaho Code § 42-
237a.g, the statute centrally at issue in this case. These documents are either appropriate addenda
under Idaho Appellate Rule 35(f), or relevant legal evidence related to salient issues in this
matter and therefore, appropriate subjects of a motion to augment as documents to be judicially
noticed. “Matters to be judicially noticed by the Supreme Court must be augmented in the settled
record by motion under I.A.R. 30(a), with a motion and all relevant documents attached.” Ellis v.
Ellis, 167 Idaho at 5, 467 P.3d at 3609.

The Department also argues that the Districts” addenda were not the subject of a timely

motion under Idaho Code § 67-5376. IDWR Resp. Br. at 56. “Judicial review of disputed issues
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of fact must be confined to the agency record,” unless supplemented by Idaho Code § 67-5276.
I.C. 8 67-5277 (emphasis added). The Districts’ addenda do not provide additional evidence of
disputed fact. As shown above, those addenda address the Department’s legal reasoning and
conclusions on a variety of issues pertinent to this case, or concern the legislative intent behind
amending the most prominent statute in this matter. Nothing in Idaho Code § 67-5276 requires
that such additional legal support be presented at the proceedings before the agency, nor that
good cause be shown why it was not. Nonetheless, the legal issues in this case have developed
considerably in complexity and scope since the agency proceeding. The Districts’ failure to
present publicly available legal citations at the proceedings, most of which were authored by the
Department, should be excused. The Districts” addenda provide important context for the issues
here on appeal and their inclusion in the record has merit.

Unlike the Districts’ addenda, the October 2020 draft Agreement does seek to provide
evidence related to disputed issues of fact—namely, whether the seniors made a delivery call.
The Department insists that the administrative proceeding in this case was initiated under the
Director’s discretionary authority provided by Idaho Code 8§ 42-237a.g. That is, the proceedings
were triggered by the Director, regardless of a delivery call. The import of that distinction was
not immediately clear during the administrative proceedings, but has become significant as the
legal issues have developed through this matter.

Additionally, the October 2020 Agreement was provided in the context of the advisory
committee meetings and its omission from the record was unexpected by the Districts.
Nonetheless, the agency record references the 2020 Agreement and the Districts have provided

argument based on that agreement in prior briefings. The Districts’ failure to present this
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agreement, possessed by the Department, into the agency record should be excused, and good
cause shown for that failure.
IV.  Conclusion.

The Districts” addenda attached to its Combined Response and Opening Brief should be
judicially noticed by the Court and included in the record by virtue of this timely motion to

augment the record. See I.A.R. 30(a) (“At any time before the issuance of an opinion, any party

may move the Supreme Court to augment or delete from the settled reporter's transcript or clerk’s
or agency's record”). Additionally, the October 2020 draft Agreement and the Short declaration
should be included in the agency record and good cause exists for the Districts’ failure to include
it in the agency record. As such, the Districts’ request that the present motion to augment the
record be GRANTED. Consistent with Idaho Appellate Rule 30, the filing of this motion “shall

not suspend or stay the appellate process or the briefing schedule.”

RESPECTFULLY SUBMITTED this 21° day of November, 2021.

BARKER ROSHOLT & SIMPSON LLP

[s/ Michael A. Short

Michael A. Short

Attorneys for Respondent-Cross Appellant South
Valley Ground Water District

LAWSON LASKI CLARKPLLC

/s/ Heather E. O’Leary
Heather E. O’Leary
Attorneys for Respondent-Cross Appellant Galena
Ground Water District

RESPONDENTS’” AND CROSS-APPELLANTS” MOTION TO AUGMENT THE RECORD 9



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 21% day of November 2022, the foregoing was filed
electronically using the Court’s e-file system, and upon such filing the following parties were

served electronically.

Garrick L. Baxter
Sean H. Costello

IDAHO DEPARTMENT OF WATER RESOURCES

garrick.baxter@idwr.idaho.gov
sean.costello@idwr.idaho.gov

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
cmchugh@mchughbromley.com
cbromley@mchughbromley.com

Sarah A. Klahn
SOMACH SIMMONS & DUNN
sklahn@somachlaw.com

Jerry R. Rigby

Chase Hendricks

RIGBY THATCHER
jrigby@rex-law.com
chendricks@rex-law.com

Brian O’Bannon

Matthew Johnson

WHITE PETERSON
icourt@whitepeterson.com

James R. Laski

Heather O’Leary

LAWSON LASKI CLARK PLLC
jri@lawsonlaski.com
heo@lawsonlaski.com
efiling@lawsonlaski.com

W. Kent Fletcher
FLETCHER LAW OFFICE

wkf@pmt.org

Joseph F. James
JAMES LAW OFFICE, PLLC
efile@jamesmvlaw.com

Michael Lawrence
GIVENS PURSLEY
mpl@aqivenspursley.com

/s/ MICHAEL A. SHORT

Michael A. Short
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER )
TO VARIOUS WATER RIGHTS HELD BY ORTFOR )
THE BENEFIT OF A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT, MILNER

)

) AMENDED

)
IRRIGATION DISTRICT, MINIDOKA IRRIGATION )

)

)

)

ORDER

DISTRICT, NORTH SIDE CANAL COMPANY,
AND TWIN FALLS CANAL COMPANY

This matter is before the Director of the Department of Water Resources (“‘Director” or
“Department”) as a result of a letter (“Letter”) and petition (*“Petition”), both filed with the
Director on January 14, 2005, from A&B Irrigation District, American Falls Reservoir District
#2, Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side
Canal Company, and Twin Falls Canal Company (collectively referred to as the “Surface Water
Coalition™ or “Coalition™). The Letter and Petition seek the administration and curtailment of
ground water rights within Water District No. 120, the American Falls Ground Water
Management Area, and areas of the Eastern Snake Plain Aquifer not within an organized water
district or ground water management area, that are junior in priority to water rights held by or for
the benefit of members of the Surface Water Coalition. The Petition also seeks designation of
the Eastern Snake Plain Aquifer as a Ground Water Management Area.

On February 14, 2003, the Director issued an Order in this matter, which provided an
initial response to the Letter and Petition filed by the Coalition. Based upon the Director’s initial
and further consideration of the Letter and Petition, the Director issued an Order on April 19,
2005, superceding the interlocutory portions of the Order of February 14, 2005. Following a
status conference conducted by the Director on April 27, 2005, the Director determined that
Finding No. 127 should be clarified. The Director now enters the following Findings of Fact,
Conclusions of Law, and Amended Order with revisions to Findings No. 124 through No. 127
and No. 129, three additional findings (Findings No. 128, No. 129, and No. 131), corrected
numbering of Conclusions of Law No. 47 through No. 53, and revisions to paragraph no. 9 in the
Amended Order.
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FINDINGS OF FACT

Procedural History

1. On January 14, 20035, the Surface Water Coalition hand delivered to the Director
its Letter regarding Request for Water Right Administration in Water District 120 (portion of the
Eastern Snake Plain Aquifer) / Request for Delivery of Water to Senior Surface Water Rights.

2. On January 14, 2005, the Surface Water Coalition also filed its Petition captioned
Petition for Water Right Administration and Designation of the Eastern Snake Plain Aquifer as a
Ground Water Management Area. The Petition was filed “pursuant to Rules 30 and 41 of the
conjunctive management rules (IDAPA 37.03.11) and Rule 230 of the Department’s rules of
procedure (IDAPA 37.01.01)....” Petitionatp. 1.

3. Footnote 5 on page 4 of the Letter filed by the Surface Water Coalition on January
14, 2005, seeking the administration of ground water rights in Water District No. 120, contained
the following statement: “In the event any entity administering water rights perceives the need
for further information concerning ‘material injury’ other than is supplied either on the face of
the Surface Water User’s water rights or herein, the undersigned request notification of the same,
and a timely and meaningful opportunity to provide such information.”

4, On February 3, 2004, the Idaho Ground Water Appropriators, Inc. (“IGWA™) filed
two petitions to intervene. The first was filed to intervene in the request for administration and
curtailment of ground water rights within Water District No. 120, and the second was filed to
intervene in the request for administration and curtailment of ground water rights in the
American Falls Ground Water Management Area and designation of the Eastern Snake Plain
Aquifer as a Ground Water Management Area.

5. On February 11, 2005, Idaho Power Company filed a letter in which [daho Power
requests that the letter be treated as a motion to intervene should a contested case be initiated in
response to the Letter and Petition filed by the Coalition.

6. On February 14, 2005, the Director issued his initial Order in this matter
responding to the Letter and Petition filed by the Coalition, designating the requested water right
administration in Water District No. 120 and the American Falls Ground Water Management
Area as contested cases, and granting the two petitions to intervene filed by IGWA. Pursuant to
Department Rule of Procedure 710, IDAPA 37.01.01.710, the Order of February 14, 2005, was
an interlocutory order and was not subject to review by reconsideration or appeal, with the
exception of the portions of the Order (1) determining certain water rights to be junior in priority
for the purposes of distributing water to any decreed, licensed, or permitted water rights and (2)
denying the portion of the Petition seeking designation of the Eastern Snake Plain Aquifer as a
ground water management area. Those two portions of the February 14 Order were final on
March 7, 2005, and the Coalition filed a petition seeking a hearing on the denial of designation of
the Eastern Snake Plain Aquifer as a ground water management area.

Amended Order of May 2, 2005 — Page 2
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7. To provide for the Director making a determination of the likely extent of injury to
the water rights held by or for the benefit of the members of the Surface Water Coalition, the
Order of February 14, 2005, included a provision (Conclusion of Law 38) for each member of the
Coalition to submit the following information for the past fifteen (15) irrigation seasons, 1990
through 2004:

a. Total diversions of natural flow in acrc feet by month;

b. Total diversions of water released from reservoir storage in acre feet by month;

C. Total diversions of ground water by the member entity in acre feet by month;

d. Number of the entity’s members or shareholders holding individual ground water
rights;

€. Average monthly headgate deliveries to the entity’s members or shareholders
(e.g., 5/8 inch);

f. Total amount of reservoir storage in acre feet carried over to the subsequent year;

g Quantity of water in acre feet the member entity leased to other users through the

water supply bank and the Water District 01 Rental Pool;

h. Quantity of water in acre feet the member entity made available to other users
through means other than the water supply bank or the Water District 01 Rental
Pool;

L Total number of acres irrigated by flood irrigation and total number of acres

irrigated by sprinkler irrigation; and
J. Specific types of crops planted on irrigated acres served by the member entity.

8. On March 15, 2005, members of the Surface Water Coalition jointly filed
information in response to the Order of February 14, 2005, but objected to the “scope of the
information request.” An amendment to Exhibit A of the submittal (total monthly diversions of

natural flow and total monthly diversions of water released from reservoir storage) was filed on
March 18, 2004,

9. The response filed by the Surface Water Coalition relied heavily on data obtained
from the Department (total monthly diversions of natural flow and total monthly diversions of
water released from reservoir storage), failed to identify members or sharcholders holding
individual ground water rights (alleging that such information is “irrelevant for purposes of the
request for water right administration of Petitioners’ surface water rights™), referred the Director
to his own staff or the watermaster for Water District 01 (total amount of reservoir storage
carried over to the subsequent year, quantity of water leased to other users through the water
supply bank and the Water District 01 Rental Pool, and quantity of water made available to other

Amended Order of May 2, 2005 - Page 3
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users through means other than the water supply bank or the Water District 01 Rental Pool),
provided data or estimates for the total number of acres irrigated by flood itrigation and the total
number of acres irrigated by sprinkler irrigation for one year only (Minidoka Irrigation District,
North Side Canal Company, and Twin Falls Canal Company), and a single list of crops for each
member of the coalition (no acreage numbers and no history of crop rotation). The joint response
submitted by the Coalition was subsequently supplemented as described in Finding 18.

10. On February 17 and March 7, 20035, respectively, the Idaho Dairymen’s
Association, and the U. 8. Bureau of Reclamation each filed petitions to intervene in the request
for administration and curtailment of ground water rights within Water District No. 120.

11.  OnFebruary 18, 2005, IGWA filed ldaho Ground Water Appropriators, Inc.’s
Motion for Order Authorizing Discovery.

12. On March 7, 2005, the Surface Water Coalition filed a letter requesting the
Department’s assistance in completing the identification of ground water rights from the Eastern
Snake Plain Aquifer that are junior in priority to surface water rights held by members of the
Coalition and that are not in an organized water district or ground water management area,
together with the names and addresses for the holders of such rights. The letter of March 7,
2005, also requested a two-week extension from the date set in the Order of February 14, 2005,
or until March 31, 2003, to serve the holders of such junior priority water rights with the Petition
for Water Right Administration originally filed by the Coalition on January 14, 2005.

13. OnMarch 9, 2005, the Director issued an Order denying IGWA’s Motion For
Order Authorizing Discovery without prejudice and granting the request of the Surface Water
Coalition for a two-week extension, or until March 31, 2005, to serve the holders of junior
priority water rights with the Coalition’s Petition for Water Right Administration.

14, OnMarch 15, 2004, the Surface Water Coalition filed Petitioners’ Joint Response
to Director’s February 14, 2005 Request for Information.

15. OnMarch 23, 2005, IGWA filed Idaho Ground Water Appropriators’ Motion for
Summary Judgment and Memorandum in Support.

16.  On April 6, 2005, the Director issued an Order denying the February 11, 2005,
motion of Idaho Power Company to intervene, granting the petitions to intervene filed by the
Idaho Dairymen’s Association and the U. S. Bureau of Reclamation and renewing the Director’s
request of the members of the Surface Water Coalition for submission of all information (see
Finding 7) called for in the Order of February 14, 2005, and requesting simultaneous briefing on
whether Idaho law permits the Coalition members to pursue a delivery call to supply water rights
that were decreed in a proceeding(s) to which the holders of ground water rights were not parties.
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17. On April 15, 2005, members of the Surface Water Coalition filed Memorandum in
Support of Surface Water Coalition’s Reguest for Water Right Administration (Water District
120). The Director treated this filing the same as Idaho Ground Water Appropriators’ Motion
for Summary Judgment and Memorandum in Support and accompanying Affidavit of Dr. Charles
M. Brendecke filed on March 23, 2005, and did not rely on either filing in preparing the present
Order.

18.  On April 18, 20035, the Director received a joint supplemental response to the

renewed request for submission of information. The Director has not had sufficient time to
evaluate the supplemental submittal.

Eastern Snake River Plain Aquifer and the Department’s Ground Water Model

19.  The Eastern Snake River Plain Aquifer (“ESPA”) is defined as the aquifer
underlying an area of the Eastern Snake River Plain that is about 170 miles long and 60 miles
wide as delineated in the report “Hydrology and Digital Simulation of the Regional Aquifer
System, Eastern Snake River Plain, Idaho,” U. S. Geological Survey (“USGS”) Professional
Paper 1408-F, 1992, excluding areas lying both south of the Snake River and west of the line
separating Sections 34 and 35, Township 10 South, Range 20 East, Boise Meridian. The ESPA
is also defined as an area having a common ground water supply. See IDAPA 37.03.11.050.

20.  The ESPA is predominately in fractured Quaternary basalt having an aggregate
thickness that may, at some locations, exceed several thousand feet, decreasing to shallow depths
in the Thousand Springs area. The ESPA fractured basalt is characterized by high hydraulic
conductivities, typically 1,000 feet/day but ranging from 0.1 feet/day to 100,000 feet/day.

21.  Based on averages for the time period from May of 1980 through April of 2002,
the ESPA receives approximately 7.5 million acre-feet of recharge on an average annual basis
from the following: incidental recharge associated with surface water irrigation on the plain (3.4
million acre-feet), precipitation (2.2 million acre-feet); underflow from tributary drainage basins
(1.0 million acre-feet); and losses from the Snake River and tributaries (0.9 million acre-feet).

22.  Based on averages for the time period from May of 1980 through April of 2002,
the ESPA also discharges approximately 7.5 million acre-feet on an average annual basis through
sources including the complex of springs in the Thousand Springs area, springs in and near
American Falls Reservoir, and the discharge of nearly 2.0 million acre-feet annually in the form
of depletions from ground water withdrawals.

23.  The ground water in the ESPA is hydraulically connected to the Snake River and
tributary surface water sources at various places and to varying degrees. One of the locations at
which a direct hydraulic connection exists between the ESPA and the Snake River and its
tributaries is in the American Falls area.
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24,  Hydraulically-connected ground water sources and surface water sources are
sources that within which, ground water can become surface water, or surface water can become
ground water, and the amount that becomes one or the other is largely dependent on ground water
elevations.

25. When water is pumped from a well in the ESPA, a conically-shaped zone that is
drained of ground water, termed a cone of depression, is formed around the well. This causes
surrounding ground water in the ESPA to flow to the cone of depression from all sides. These
depletionary effects propagate away from the well, eventually reaching one or more
hydraulically-connected reaches of the Snake River and its tributaries. When the depletionary
effects reach a hydraulically-connected reach of the Snake River, reductions in river flow begin
to occur in the form of losses from the river or reductions in reach gains to the river. The
depletions to the Snake River and its tributaries increase over time, with seasonal variations
corresponding to seasonal variations in ground water pumping, and then either recede over time,
if ground water pumping from the well ceases, or reach a maximum over time beyond which no
further significant depletions occur, if ground water pumping from the well continues from year
to year. This latter condition is termed a steady-state condition.

26.  Various factors determine the specific hydraulically-connected reach of the Snake
River affected by the pumping of ground water from a well in the ESPA; the magnitude of the
depletionary effects to a hydraulically-connected reach; the time required for those depletionary
effects to first be expressed as reductions in river flow; the time required for those depletionary
effects to reach maximum amounts; and the time required for those depletionary effects to either
recede, if ground water pumping from the well ceases, or reach steady-state conditions, if ground
water pumping continues. Those factors include the proximity of the well to the various
hydraulically-connected reaches, the transmissivity of the aquifer (hydraulic conductivity
multiplied by saturated thickness) between the well and the hydraulically-connected reach of the
Snake River, the riverbed hydraulic conductivity, the specific yield of the aquifer (ratio of the
volume of water yielded from a portion of the aquifer to the volume of that portion of the
aquifer), the period of time over which ground water is pumped from the well, and the amount of
ground water pumped that is consumptively used.

27.  The time required for depletionary effects in a hydraulically-connected reach of
the Snake River to first be expressed, the time required for those depletionary effects to reach
maximum amounts, and the time required for those depletionary effects to cither recede, if
ground water pumping from the well ceases, or reach steady-state conditions, if ground water
pumping continues, can range from days to years or even decades, depending on the factors
described in Finding No. 26. Generally, the closer a well in the ESPA is located to a
hydraulically-connected reach of the Snake River, the larger will be the portion of ground water
depletions to the hydraulically-connected reach and the shorter will be the time periods for
depletionary effects to first be expressed, for those depletionary effects to reach maximum
amounts, and for those depletionary effects to either recede or reach steady-state conditions.
However, essentially all depletions of ground water from the ESPA cause reductions in flows in
the Snake River equal in quantity to the depletions over time.,
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28.  The Department uses a calibrated ground water model to determine the effects on
the ESPA and hydraulically-connected reaches of the Snake River and its tributaries from
pumping a single well in the ESPA, from pumping selected groups of wells, and from surface
water uses on lands above the ESPA.

29. In 2004, in collaboration with the Idaho Water Resources Research Institute,
University of Idaho, U. S. Bureau of Reclamation (“USBR™), USGS, Idaho Power Company, and
consultants representing various entities, including certain members of the Surface Water
Coalition and IGWA, the Department completed reformulation of the ground water model used
by the Department to simulate effects of ground water diversions and surface water uses on the
ESPA and hydraulically-connected reaches of the Snake River and its tributaries. This effort was
funded in part by the Idaho Legislature and included significant data collection and model
calibration intended to reduce uncertainty in the results from model simulations.

30.  The reformulated ground water model for the ESPA was calibrated to recorded
ground water levels in the ESPA and reach gains or losses to Snake River flows, determined
from stream gages together with other stream flow measurements, for the period May 1, 1980 to
April 30, 2002. The calibration targets, consisting of measured ground water levels and reach
gains/losses, including discharges from springs, have inherent uncertainty resulting from
limitations on the accuracy of the measurements. The uncertainty in results predicted by the
ESPA ground water model equals the maximum uncertainty of the calibration targets. The
calibration targets having the maximum uncertainty are the reach gains or losses determined from
stream gages, which although rated “good” by the USGS, have uncertainties of up to 10 percent.

31.  Simulations using the Department’s calibrated computer model of the ESPA show
that ground water withdrawals from certain portions of the ESPA for irrigation and other
consumptive purposes cause depletions to the flow of the Snake River in the form of reduced
reach gains or increased reach losses in various reaches of the Snake River including the reach
extending from Shelley, Idaho to Minidoka Dam, which includes the American Falls Reservoir.

32.  The Department is implementing full conjunctive administration of rights to the
use of hydraulically-connected surface and ground waters within the Eastern Snake River Plain
consistent with Idaho law and available information. The results of simulations from the
Department’s ground water model are suitable for making factual determinations on which to
base conjunctive administration of surface water rights diverted from the Snake River and ground
water rights diverted from the ESPA,

33,  The Department’s ground water model represents the best available science for
determining the effects of ground water diversions and surface water uses on the ESPA and
hydraulically-connected reaches of the Snake River and its tributaries. There currently is no
other technical basis as reliable as the simulations from the Department’s ground water model for
the ESPA that can be used to determine the effects of ground water diversions and surface water
uses on the ESPA and hydraulically connected reaches of the Snake River and its tributaries.
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Creation and Operation of Water Districts No. 120 and No. 130,
and Status of the American Falls Ground Water Management Area

34, On November 19, 2001, the State of Idaho sought authorization from the Snake
River Basin Adjudication (“SRBA™) District Court for the interim administration of water rights
by the Director in all or parts of the Department’s Administrative Basins 35 and 41 overlying the
ESPA in the American Falls area and all or parts of Basins 36 and 43 overlying the ESPA in the
Thousand Springs area. On January 8, 2002, the SRBA District Court issued an order
authorizing the interim administration by the Director. After notice and hearing, the Director
issued two orders on February 19, 2002, creating Water District No. 120 and Water District
No. 130, pursuant to the provisions of fdaho Code § 42-604.

35. On August 30, 2002, the State of Idaho filed a second motion with the SRBA
District Court seeking authorization for the interim administration of water rights by the Director
in the portion of the Department’s Administrative Basin 37 overlying the ESPA in the Thousand
Springs area, On November 19, 2002, the SRBA District Court issued an order authorizing the
interim administration by the Director. After notice and hearing, the Director issued an order on
January 8, 2003, revising the boundaries of Water District No. 130 to include the portion of
Administrative Basin 37 overlying the ESPA, pursuant to the provisions of Idaho Code § 42-604.

36.  OnJuly 10, 2003, the State of Idaho filed a third motion with the SRBA District
Court seeking authorization for the interim administration of water rights by the Director in the
portion of the Department’s Administrative Basin 29 overlying the ESPA in the American Falls
area. On QOctober 29, 2003, the SRBA District Court issued an order authorizing the interim
administration by the Director. After notice and hearing, the Director issued an order on January
22, 2004, revising the boundaries of Water District No. 120 to include the portion of
Administrative Basin 29 overlying the ESPA, pursuant to the provisions of Idaho Code § 42-604.

37.  Water Districts No. 120 and No. 130 were created, and the respective boundaries
revised, to provide for the administration of water rights, pursuant to chapter 6, title 42, Idaho
Code, for the protection of prior surface and ground water rights. As a result, the watermasters
for Water Districts No. 120 and No. 130 were given the following duties to be performed in
accordance with guidelines, direction, and supervision provided by the Director:

a, Curtail illegal diversions (i.e., any diversion without a water right or in
excess of the elements or conditions of a water right);

b. Measure and report the diversions under water rights;
c. Enforce the provisions of any stipulated agreement; and
d. Curtail out-of-priority diversions determined by the Director to be causing

injury to senior priority water rights that are not covered by a stipulated
agreement or a mitigation plan approved by the Director.
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38. On August 29, 2003, the Director issued a final order reducing the area of the
American Falls Ground Water Management Area. Even though reach gains to the Snake River
between the USGS stream gage located about 10 miles southwest of Blackfoot, Idaho (“Near
Blackfoot Gage™) and the USGS stream gage located about 1 mile downstream of American Falls
Dam (“Neeley Gage™) have generally continued to decline since 2001 when the American Falls
Ground Water Management Area was designated, the Director determined that preserving the
original area ot the American Falls Ground Water Management Area was no longer necessary to
administer water rights for the protection of senior surface and ground water rights because
administration of such rights is now accomplished through the operation of Water Districts
No. 120 and No. 130.

39, On April 15, 2005, the State of Idaho filed three motions with the SRBA District
Court seeking authorization for the interim administration of water rights by the Director in the
Department’s Administrative Basin 25; Basins 31, 32, and 33; and Basin 45. If the SRBA
District Court authorizes interim administration in these administrative basins, nearly all ground
water rights authorizing diversion of ground water from the ESPA will be subject to
administration through water districts, when combined with the ground water rights already in
Water Districts No. 120 and No. 130. At the time of filing Director’s Reports in the SRBA later
this year for the relatively few remaining ground water rights authorizing diversions from the
ESPA, additional motions will be filed by the State of Idaho seeking authorization for interim
administration of those remaining rights. While authorization for interim administration of the
remaining ground water rights is subject to determinations to be made by the SRBA District
Court, the Director anticipates that water districts covering all of the ESPA will be in place for
the irrigation season of 2006, and all ground water rights authorizing diversions from the ESPA
will be subject to administration through water districts established pursuant Idaho Code,
Chapter 6, Title 42.

40.  The general location and existing boundaries for Water Districts No. 120 and
No. 130 as well as the location and existing boundaries for the remaining American Falls Ground
Water Management Area are shown on Attachment A. Boundaries for a proposed addition to
Water District No. 120 as well as areas for potential future water districts (Water Districts
No. 110 and No. 140) are also shown on Attachment A.

Conjunctive Management Rules

41. ldaho Code § 42-603 authorizes the Director “to adopt rules and regulations for
the distribution of water from the streams, rivers, lakes, ground water and other natural water
sources as shall be necessary to carry out the laws in accordance with the priorities of the rights
of the users thereof.” Promulgation of such rules and regulations must be in accordance with the
procedures of chapter 52, title 67, Idaho Code.

42, On October 7, 1994, the Director issued Order Adopting Final Rules; the Rules
for Conjunctive Management of Surface and Ground Water Resources (IDAPA 37.03.11)

(“Conjunctive Management Rules”), promulgated pursuant to chapter 52, title 67, Idaho Code,
and Idaho Code § 42-603.
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43, Pursuant to Idaho Code § 67-5291, the Conjunctive Management Rules were
submitted to the 1™ Regular Session of the 53™ Idaho Legislature (1995 session). During no
legislative session, beginning with the 1** Regular Session of the 53" 1daho Legislature, have the
Conjunctive Management Rules been rejected, amended, or modified by the Idaho Legislature.
Therefore, the Conjunctive Management Rules are final and effective.

44.  The Conjunctive Management Rules “apply to all situations in the state where the
diversion and use of water under junior-priority ground water rights either individually or
collectively causes material injury to uses of water under senior-priority water rights. The rules
govem the distribution of water from ground water sources and areas having a common ground
water supply.” IDAPA 37.03.11.020.01.

45,  The Conjunctive Management Rules “acknowledge all elements of the prior
appropriation doctrine as established by Idaho law.” IDAPA 37.03.11.020.02.

Letter Filed by the Surface Water Coalition

46. On January 14, 2005, the Surface Water Coalition hand delivered to the Director
its Letter regarding Request for Water Right Administration in Water District 120 (portion of the
Eastern Snake Plain Aquifer) / Request for Delivery of Water to Senior Surface Water Rights.

47,  The Letter states that: “Data collected by the United States Bureau of
Reclamation (USBR) over the past six years indicates about a 30% reduction in reach gains to
the Snake River between Blackfoot and Neeley, a loss of about 600,000 acre feet. The recently
recalibrated ESPA ground water model identifies ground water pumping as a major contributor
to declines in the source of water fulfilling senior surface water rights. The ground water model
demonstrates that pumping under junior groundwater rights results in an approximate steady state
annual depletion of 1.1 million acre-feet to the Snake River in the American Falls reach.” Letter
at p. 2.

48.  The Letter claims that water diverted by junior ground water users can be put to
beneficial use by the Surface Water Coalition: “The water that will accrue to these reaches
(Neeley to Minidoka, near Blackfoot to Neeley, and Shelley to Blackfoot) is needed and can be
put to beneficial use under the Coalition’s senior surface water rights. Whenever natural flow
rights are on, the Coalition can use that water under their natural flow rights, and whenever that
water would accrue to fill storage rights, the water is likewise needed to satisfy those storage
rights.” Id. at p. 3.

49.  The Letter states that reduced availability of water as a result of ground water
diversions under junior priority rights has materially injured the Surface Water Coalition’s senior
rights. “The extent of injury equals the amount of water diminished and the cumulative
shortages in natural flow and storage water which is the result of groundwater depletions.” /d.
Moreover, the letter asserts that: “Any and all water that is pumped under junior groundwater
rights that would otherwise accrue to the Snake River to satisfy a senior surface water right, as
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demonstrated by the model, results in a ‘material injury’ to the Surface Water Coalition’s senior
surface water rights.” Id.

50.  The Letter requests “administration of water rights in Water District No. 120 and
delivery of water to their respective Snake River natural flow water rights and to the storage
water rights held by the USBR in trust for these entities, pursuant to Idaho Code Chapter 6 Title
42 and the Rules for Conjunctive Management of Surface and Ground Water Resources (Jdaho
Administrative Code Section 37.01.01.).” Id. at p. 2.

Petition Filed by the Surface Water Coalition

51, On January 14, 2005, the Surface Water Coalition also filed its Petition captioned
Petition for Water Right Administration and Designation of the Eastern Snake Plain Aquifer as a
Ground Water Management Area. The Petition was filed “pursuant to Rules 30 and 41 of the
conjunctive management rules (IDAPA 37.03.11) and Rule 230 of the Department’s rules of
procedure {(IDAPA 37.01.01)....” Petitionatp. 1.

52.  In addition to the information presented in the Letter regarding reduction in reach
gains, annual depletions to the Snake River, and material injury claimed to the natural flow and
storage water rights of the members of the Surface Water Coalition based upon the diversions of
ground water under junior rights, the Petition seeks designation of the Eastern Snake Plain as a
Ground Water Management Area.

53.  The Surface Water Coalition states in paragraph 24 of its Petition that:
“Petitioners reserve the right to supplement this petition with additional information as
necessary.”

Water Rights Held by or for the Benefit of Members of the Surface Water Coalition

54.  The disposition of all of the water rights listed in the Letter and Petition filed by
the Surface Water Coalition is pending in the SRBA. Many of the water rights listed in the
Letter and Petition are overlapping or redundant. The Department has completed its preliminary
examination of the rights claimed by members of the Coalition, other than rights also claimed by
the USBR, pursuant to Idaho Code § 42-1410 and has prepared preliminary recommendations for
reporting these rights in the SRBA. The preliminary recommendations were mailed to the
members of the Coalition on April 15, 2004. Over the coming weeks, the Department will
consider any additional information provided by the members of the Coalition concerning the
members’ water rights and will prepare its final reporting of these rights for filing with the SRBA
District Court. Upon filing of the Director’s Report for water rights in Basin 01, including the
rights held by members of the Coalition, the State of Idaho will file a motion with the SRBA
District Court seeking authorization for the interim administration of rights in Basin 01 by the
Director based on the Director’s Report.
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55.  The A&B Irrigation District holds the following surface water right as claimed in
the SRBA for the diversion of water from the Snake River:

Water Right No.:
Basis for Right:
Priority Date:
Diversion Rate:
Beneficial Use:
Place of Use:

01-00014

Decree

April [, 1939

267 cfs

Irrigation

See Attachment B

56.  The Letter and Petition filed by the Surface Water Coalition referred to water
rights nos, 01-02060A, 01-02064F, and 01-02068F claimed by the A&B Irrigation District in the
SRBA. The current holder of record for these rights is the United States through the USBR.
Determination of the interest held by the A&B Irrigation District in each of these rights is

pending in the SRBA.

57.  The American Fails Reservoir District #2 holds the following surface water right
as claimed in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00006

Basis for Right: Decree

Priority Date: March 20, 1921
Diversion Rate: 1,700 cfs
Beneficial Use: Irrigation

Place of Use: See Attachment C

58.  The Burley Irrigation District holds the following surface water rights as claimed

in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00007 01-00211B
Basis for Right: Decree Decree

Priority Date: April 1, 1939 March 26, 1903
Diversion Rate: 163.4 cfs 655.88 cfs
Beneficial Use: Irrigation Irrigation

Place of Use: See Attachment D

01-00214B
Decree

August 6, 1908
380 cfs
Irrigation

59.  The Milner Irrigation District holds the following surface water rights as claimed

in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00009 01-00017
Basis for Right: Decree Decree
Priority Date: April 1, 1939 April 30, 1931
Diversion Rate: 121 cfs 135 cfs
Beneficial Use: Irrigation Irrigation
Place of Use: See Attachment E
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60.  The Letter and Petition filed by the Surface Water Coalition referred to water right
no. 01-02064B claimed by the Milner Irrigation District in the SRBA. The current holder of
record for this right is the United States through the USBR. Determination of the interest held by
the Milner Irrigation District in this right is pending in the SRBA.

61.  The Minidoka Irrigation District holds the following surface water right as
claimed in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00008

Basis for Right: Decree

Priority Date: April 1, 1939
Diversion Rate: 266.6 cfs
Beneficial Use: Irrigation

Place of Use: See Attachment F

62.  The Letter and Petition filed by the Surface Water Coalition referred to water
rights nos. 01-04045, 01-10187, 01-10188, 01-10189, 01-10190, 01-10191, 01-10192, 1-10193,
01-10194, 01-10195, and 01-10196 claimed by the Minidoka Irrigation District in the SRBA.
The basis for water right no. 01-04045 is a beneficial use claim filed pursuant to Idaho Code
§ 42-243 for which the current holder of record is the Amalgamated Sugar Company. The
remaining water rights are based on claims filed in the SRBA under Idaho Code § 42-1409 for
which the current holder of record, except for 01-10192 and 01-10193, is the United States
through the USBR. Determination of the interest held by the Minidoka Irrigation District in each
of these rights is pending in the SRBA.

63.  The North Side Canal Company holds the following surface water rights as
claimed in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00005 01-00016 01-00210A
Basis for Right: Decree Decree Decree

Priority Date: December 23, 1915  August 6,1920 October 11, 1900
Diversion Rate: 300 cfs 1,260 cfs 54 cfs

Beneficial Use: [rrigation Irrigation Irrigation

Water Right No.: 01-00210B 01-00212 01-00213

Basis for Right: Decree Decree Decree

Priority Date: October 11, 1900 October 7, 1905 June 16, 1908
Diversion Rate: 346 cfs 2,250 cfs 89O cfs
Beneficial Use: Irrigation Irrig., Irrig. from [rrigation

Storage, Irrig. storage

Water Right No.: 01-00215 01-00220
Basis for Right: Decree Decree
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Priority Date: June 2, 1909 June 29, 1910

Diversion Rate: 500 cfs 3,000 cfs
Beneficial Use: Irrigation Irrigation
Place of Use: See Attachment G

64. The Letter and Petition filed by the Surface Water Coalition referred to water
rights nos. 01-02064C, 01-10042B, 01-10043A, 01-10045B, and 01-10053A claimed by the
North Side Canal Company in the SRBA. The current holder of record for water right no. 01-
02064C is the United States through the USBR. The remaining water rights are based on claims
filed in the SRBA under Idaho Code § 42-1409 for which the current holder of record is also the
United States through the USBR. Determination of the interest held by the North Side Canal
Company in each of these rights is pending in the SRBA.

65.  The Twin Falls Canal Company holds the following surface water rights as
claimed in the SRBA for the diversion of water from the Snake River:

Water Right No.: 01-00004 01-00010 01-00209

Basis for Right: Decree Decree Decree

Priority Date: December 22, 1915  April 1, 1939 October 11, 1900
Diversion Rate: 600 cfs 180 cfs 3,000 cfs
Beneficial Use: Irrigation Irrigation Irrigation

Place of Use: See Attachment H

66.  The Letter and Petition filed by the Surface Water Coalition referred to water
rights nos. 01-02064 A, 01-10042A, 01-10043, and 01-10045A claimed by the Twin Falls Canal
Company in the SRBA. The current holder of record for water right no. 01-02064A is the United
States through the USBR. The remaining water rights are based on claims filed in the SRBA
under Idaho Code § 42-1409 for which the current holder of record is also the United States
through the USBR. Determination of the interest held by the Twin Falls Canal Company in each
of these rights is pending in the SRBA.

67.  Because sufficient water could not be obtained from the natural and unregulated
flow of the Snake River for the full irrigation of lands authorized under the surface water rights
held by the members of the Surface Water Coalition as well as surface water rights held by other
entities in the Upper Snake River Basin of Idaho with points of diversion at and upstream of
Milner Dam, the USBR constructed dams to provide reservoirs to capture and store water from
the Snake River when water surplus to irrigation demands was available, generally during the
non-irrigation season, for subsequent release to supplement existing water rights for natural flow
to help meet irrigation shortages. Additionally, these reservoirs are used to generate power
incidental to reservoir releases for irrigation and flood control, Storage reservoirs developed by
the USBR include Jackson Lake, Riric Reservoir, L.ake Walcott, American Falls Reservoir, and
Palisades Reservoir.
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68.  The USBR holds the following surface water rights as claimed in the SRBA for
diversion of water from the Snake River for irrigation, reservoir storage for irrigation, and
reservoir releases for irrigation and incidental power generation under some rights:

Water Right No.: 01-00284 01-02064 01-02068

Basis for Right: Decree License License

Priority Date: March 30, 1921 March 30, 1921 June 28, 1939
Reservoir: American Falls American Falls Palisades

Storage Volume: 1.7 million acre-feet 1.8 million acre-feet 1.4 million acre-feet

69.  The Letter and Petition filed by the Surface Water Coalition referred to water
rights nos. 01-04052, 01-04055, 01-04056, 01-04057, 01-10042, 01-10043, 01-10044, 01-10045,
and 01-10053 claimed by the USBR in the SRBA. The basis for water rights nos. 01-04052, 01-
04055, 01-04056, 01-04057, 01-10042, 01-10043, 01-10044, 01-10043, and 01-10053 are
beneficial use claims filed pursuant to Idaho Code § 42-243 or claims filed pursuant to Idaho
Code § 42-1409. Determination of each of these rights is pending in the SRBA.

70.  The members of the Surface Water Coalition entered into contracts with the
USBR for the use of water yielded from storage space in the reservoirs described in Finding
No. 67 under the water rights described in Findings Nos. 68 and 69 as follows:

a. A&B Irrigation Distriet —
46,826 acre-feet of storage space in American Falls Reservoir
90,800 acre-feet of storage space in Palisades Reservoir
Total: 137,626 acre-feet of storage space

b. American Falls Reservoir District #2 —
393,550 acre-feet of storage space in American Falls Reservoir

c. Burley Irrigation District —
31,892 acre-feet of storage space in Lake Walcott
155,395 acre-feet of storage space in American Falls Reservoir
39,200 acre-feet of storage space in Palisades Reservoir
Total: 226,487 acre-feet of storage space

d. Milner Irrigation District —
44,951 acre-feet of storage space in American Falls Reservoir
45,640 acre-feet of storage space in Palisades Reservoir
Total: 90,591 acre-feet of storage space

€. Minidoka Irrigation District —
186,030 acre-feet of storage space in Jackson Lake
63,308 acre-feet of storage space in Lake Walcott
82,216 acre-feet of storage space in American Falls Reservoir
35,000 acre-feet of storage space in Palisades Reservoir
Total: 366,554 acre-feet of storage space
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f. North Side Canal Company —
312,007 acre-feet of storage space in Jackson Lake
431,291 acre-feet of storage space in American Falls Reservoir
116,600 acre-feet of storage space in Palisades Reservoir
Total: 859,898 acre-feet of storage space

g. Twin Falls Canal Company —
97,183 acre-feet of storage space in Jackson Lake
148,747 acre-feet of storage space in American Falls Reservoir
Total: 245,930 acre-feet of storage space

71.  Legal title to the water rights described in Findings Nos. 68and 69 is held by the
USBR. The beneficial use of the water provided under the storage water contracts described in
Finding No. 70 is made by the landowners within the respective service areas of the members of
the Surface Water Coalition.

72.  Water that is supplied through the storage contracts described in Finding No. 70 is
supplemental to the water rights held by the members of the Surface Water Coalition authorizing
the diversion and beneficial use of the natural flow of the Snake River. Members of the Surface
Water Coalition rely on their natural flow water rights together with the supplemental water
supply resulting from their rights under storage contracts with the USBR, and in some instances
supplemental ground water rights, to provide a full water supply for their respective irrigation
needs. The actual amount of storage used for irrigation during any given irrigation season varies
based upon climatic conditions.

General Findings in Response to Letter and Petition Filed by the Surface Water Coalition

73.  The Petition filed by the Surface Water Coalition did not include the names,
addresses, and description of the water rights outside of water districts held by ground water
users who are alleged by the Coalition to be causing material injury to the surface water rights
held by or for the benefit of members of the Coalition, in so far as such information is known by
the members of the Coalition or can be reasonably determined by a search of public records, as
required by Rule 30.01.b. of the Conjunctive Management Rules.

74.  The Surface Water Coalition has since preliminarily identified the names and
addresses of approximately 3,000 persons and other entities holding ground water rights that the
Coalition allege to be causing material injury to the surface water rights held by or for the benefit
of members of the Coalition. On or about April 1, 2005, the Coalition began serving the holders
of such ground water rights with its Petition for Water Right Administration and Designation of
the Eastern Snake Plain Aquifer as a Ground Water Management Area as required by Ruile 30.02
of the Conjunctive Management Rules (IDAPA 37.03.11.030.02) and Rule 230 of the
Department’s rules of procedure (IDAPA 37.01.01.230).
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75.  Resolution of the Petition and the associated contested case pursuant to Rule 30 of
the Conjunctive Management Rules (IDAPA 37.03.11.030}) are pending. Resolution of the
Petition as it regards the administration of water rights in the American Falls Ground Water
Management Area pursuant to Rule 41 of the Conjunctive Management Rules (IDAPA
37.03.11.041) is also pending.

76.  The Letter filed by the Surface Water Coalition limited the administration and
curtailment of junior priority ground water rights sought by the Coalition to Water District
No. 120. The Letter did not seek the administration and curtailment of junior priority ground
water rights in Water District No. 130, which includes ground water rights held by members of
the North Snake Ground Water District (including some also holding shares in the North Side
Canal Company), members of the Magic Valley Ground Water District, and the United States for
the benefit of members of the A&B Irrigation District.

77.  Using the Department’s ground water model for the ESPA, Department staff
simulated the curtailment of all ground water rights in Water District No. 120 separately and in
Water District No. 130 separately using the average annual consumptive use for irrigation
beginning in 1980 through 2001, The results of these simulations showed that at steady-state
conditions, the reach gain to the Snake River between the Near Blackfoot Gage and the UUSGS
stream gage located 1 mile downstream from Minidoka Dam (“Minidoka Gage™) would be
greater by 429,300 acre-feet annually, an amount equal to 66 percent of the total average annual
ground water depletions in Water District No. 120, from curtailment of all ground water rights in
Water District No. 120. For curtailment of all ground water rights in Water District No. 130, the
reach gain between the Near Blackfoot Gage and the Minidoka Gage would be greater by
195,500 acre-feet annually, an amount equal to 35 percent of the total average annual ground
water depletions in Water District No. 130.

78.  Based on the 2-year, 3-year, 4-year, and 5-year moving averages of nnregulated
(corrected for reservoir storage) natural flow in the Snake River at the USGS stream gage located
2.4 miles upstream of Heise, [daho (“Heise Gage™), since the year 2000 the Upper Snake River
Basin has experienced the worst consecutive period of drought years on record.

79.  The Department has records of reach gains to the Snake River between the Near
Blackfoot Gage and the Neeley Gage for every year since and including 1928. The total reach
gains for each of these years are shown on Attachment I. Based on these records, there is no
significant trend, up or down, for the 72 years of record from 1928 through 1999. Since 1999,
there has been a significant decrease in the reach gains, reaching record lows in 2003, which
correspond to the consecutive years of drought in the Upper Snake River Basin since 2000.

80.  Using the Department’s ground water model and under contract with the
Department, the Idaho Water Resources Research Institute (“IWRRI”) simulated the effects of
continuing ground water diversions, with no other changes, (the “Base Case Scenario™) by
repeatedly using the input for the time period used to calibrate the ground water model (May 1,
1980 through April 30, 2002). The results from this simulation, as well as from a companion
water budget analysis, indicate that “... as of May 2002, the Snake River Plain aquifer [sic] is
close to dynamic equilibrium.” IWRRI Technical Report 04-001. Based on these results,
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reductions of flows in hydraulically-connected reaches of the Snake River and its tributaries
resulting from ground water depletions were essentially the same in 2004 as in 1999, Therefore,
ground water depletions are not the cause of the declines in measured reach gains between the
Near Blackfoot Gage and the Neeley Gage since 1999.

81.  Using the Department’s ground water model, IWRRI also simulated the effects of
curtajling ground water diversion and use across the ESPA under ground water rights junior to
January 1, 1870; January 1, 1949; January 1, 1961; January 1, 1973; and January 1, 1985;
with no other changes using separate model simulations (the “Curtailment Scenario™). IWRRI
Technical Report 04-023. The simulated reach gain accruals from the Near Blackfoot Gage and
the Neeley Gage and from the Neeley Gage to the Minidoka Gage represent the additional flows
that would be present in the Snake River in those river reaches if ground water diversion and use
junior to one of the selected priority dates were curtailed and no other changes occurred.

82.  The effect of ground water depletions described in Findings 25, 26, 27, and 81
reduces the amount of naturai flow, over time. As a result, members of the Coalition may use
more storage in some years than would otherwise be used but for ground water depletions, which
in those years reduces the amount of carry-over storage at the end of the irrigation season for a
particular year that would otherwise be available for the following year. At steady-state
conditions, this has essentially the same effect as if the holders of ground water rights replaced
the diversion and use of ground water instead with diversion and use of storage releases.

83. If American Falls Reservoir does not fill in a particular year, the effect of ground
water depletions described in Findings 25, 26, 27, and 81 can also reduce the amount of water in
the Snake River that would otherwise be available for diversion to storage in American Falls
Reservoir under the rights held by the United States through the USBR, described in Finding 68,
for the benefit of the members of the Coalition.

84,  Another significant action affecting the amount of storage available for release
and diversion by some members of the Surface Water Coalition, most notably the A&B Irrigation
District, the North Side Canal Company, and the Twin Falls Canal Company, is the use of the
Water District 01 Rental Pool, which is operated pursuant to Idaho Code § 42-1765 and the
“Water Supply Bank Rules” of the Idaho Water Resource Board (IDAPA 37.02.03).

85.  The A&B Irrigation District supplied some of its storage water to the rental pool,
20,000 acre-feet in 2000 and 3,000 acre-feet in 2002, for rental and use by others at the beginning
of and prior to the current sequence of drought years, thereby reducing the subsequent carryover
storage available to the A&B Irrigation District. The A&RB Irrigation District has also entered
into exchange agreements that have reduced the storage supplies available to the District.

86.  The Minidoka Irrigation District has also supplied some of its storage water to the
rental pool, 10,000 acre-feet in 2000 and 23,800 acre-feet in 2003, for rental and use by others.
Under the ongoing drought conditions persisting since 2000, water from the relatively senior
priority bottom storage space in Jackson Lake under the contract held by the Minidoka Irrigation
District has been heavily drafted. Although the bottom storage space in Jackson Lake has refilled
every year during the ongoing drought conditions persisting since 2000, the relatively junior
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priority top storage space in Jackson Lake under the contracts held by the North Side Canal
Company and the Twin Falls Canal Company has not filled. Under these conditions, because the
bottom space in Jackson Lake refills, the effects of the water supplied to the rental pool by the
Minidoka Irrigation District, and subsequently used by others, reduced the fill of the top storage
space in Jackson Lake in an amount equal to the water supplied to the rental pool by the
Minidoka Irrigation District, thereby reducing the subsequent carryover storage available to the
North Side and Twin Falls Canal Companies. The current Rental Pool Procedures for the Water
District 01 Rental Pool have been revised to address these effects in 2005 and future years.

87.  To the extent entities holding contracts to use water from relatively senior priority
storage space in USBR reservoirs use more storage, as described in Finding 82, and that storage
space refills, under the drought conditions persisting since 2000 the increased use of storage
further reduces the fill of junior priority storage space, thereby further reducing the subsequent
carryover storage available to the North Side and Twin Falls Canal Companies.

Water Supply Historically Available and Predicted to be Available in 2005

88.  Whether effects of ground water depletions result in material injury to the senior
priority surface water rights held by the members of the Surface Water Coalition in a particular
year depends in large part on the total water supply, under natural flow water rights and from
reservoir storage, and in some instances supplemental ground water rights, otherwise available to
each member of the Coalition in that year. For example, for the irrigation year beginning
November 1, 1996, and ending October 31, 1997, the total unregulated natural flow in the Snake
River at the Heise Gage was 8.4 million acre-feet, which was the maximurm total unregulated
flow of record. In 1997, the water supply available to each member of the Surface Water
Coalition under each member’s natural flow water rights (described in Findings Nos. 55, 57, 58,
59, 61, 63, and 65) supplemented by stored water (described in Findings No. 67 and 68)
constituted a full supply of water for the beneficial uses authorized under each member’s water
rights. On October 31, 1997, the amount of carry-over storage in the Upper Snake River Basin
reservoirs was nearly 3 million acre-feet, or about 140 percent of the 30-year average (1970
through 2000) for carry-over storage. In 1997, ground water depletions caused reductions of
flows from what would otherwise be available in the Snake River between the Near Blackfoot
Gage and the Neeley Gage. Because each member of the Surface Water Coalition had a full
supply of water for the beneficial uses authorized under each member’s rights, ground water
depletions did not cause material injury to the members of the Surface Water Coalition in 1997.

89.  Based on the information submitted by the Surface Water Coalition in response to
the Order of February 14, 2004, the American Falls Reservoir District #2, the North Side Canal
Company, and the Twin Falls Canal Company, were cach able to divert sufficient supplies of
water, under each entity’s natural flow water rights and storage releases combined, to make “full”
deliveries of water to the headgates of their shareholders in the irrigation years 1990-1991 and
1995-2000. Based on the information submitted for the American Falls Reservoir District #2, the
North Side Canal Company, and the Twin Falls Canal Company, full headgate deliveries are
defined by these members of the Coalition as average rates of diversion at the shareholder-
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headgates during each month of the irrigation season of 5/8-inch, 5/8-inch, and 3/4-inch,
respectively. The Twin Falls Canal Company was able to divert a sufficient supply of natural
flow and storage releases to make full headgate deliveries in 1993 as well.

00.  Beginning in about the 1960 to 1970 time period through the most recent ycars,
the total combined diversions of natural flow and storage releases above Milner Dam for
irrigation using surface water supplies have declined from an average of nearly 9 million acre-
feet annually to less than 8 million acre-feet annuaily, notwithstanding years of drought, because
of conversions from gravity flood/furrow itrigation to sprinkler irrigation in surface water
irrigation systems and other efficiencies implemented by surface water delivery entities such as
the members of the Surface Water Coalition. The measured decrease in cumulative surface water
diversions above Milner for irrigation reflects the fact that less water is generally needed in the
present time to fully irrigate lands authorized for irrigation with a certain crop mix under certain
climatic growing conditions than was nceded in the 1960 to 1970 time frame for the same lands,
crop mix, and climatic growing conditions.

91, A full supply of water for the American Falls Reservoir District #2, the North Side
Canal Company, and the Twin Falls Canal Company is not the maximum amount of combined
natural flow and storage releases diverted that yielded full headgate deliveries, based on those
entities’ definition of full supply, but the minimum amount of combined natural flow and storage
releases diverted recently that provided for full headgate deliveries, recognizing that climatic
growing conditions do affect the minimum amount of water needed and such effects can be
significant.

92,  For the American Falls Reservoir District #2 and the North Side Canal Company,
the total diversions of natural flow and storage releases were the lowest while maintaining full
headgate deliveries most recently in 1995. The total quantity of water diverted during the
irrigation year ending October 31, 1995, by the American Falls Reservoir District #2 was
405,600 acre-feet and by the North Side Canal Company was 988,200 acre-feet.

93.  For the Twin Falls Canal Company, the total diversions of natural flow and
storage releases were the lowest while maintaining full headgate deliveries in 1993, although the
1993 diversions were only 19,300 acre-feet less than the total diversions of 1,075,900 acre-feet
diverted by the Twin Falls Canal Company during the irrigation year ending October 31, 1995.

94,  What might constitute a full supply of water for the A&B, Burley, and Milner
irrigation districts, can not be determined from the headgate delivery information submitted by
these entities in response to the Order of February 14, 2005. That response also states that the
“Minidoka Irrigation District does not deliver by measurement to the headgate.”

95.  For the irrigation year ending on October 31, 1995, the A&B, Burley, Milner, and
Minidoka irrigation districts diverted the following amounts of water under their respective
natural flow water rights and entitlements to storage water releases and had the following
amounts of storage carried over for 1996:

Amended Order of May 2, 2005 ~ Page 20
Aug. 020



1995 Diversions 1995 Carryover  Average Carryover

(acre-feet) (acre-feet) 1990-2004 (acre-feet)
A&B Irrigation District: 50,000 103,300 64,900
Burley Irrigation District: 254,300 159,200 95,900
Milner Irrigation District: 50,800 75,500 44,000
Minidoka Irrigation District: 280,200 258,000 150,300

96.  For the irrigation year ending on October 31, 1995, the amount of carryover
storage for the A&B, Burley, Milner, and Minidoka irrigation districts was substantially above
the 1990-2004 average by 59 percent, 66 percent, 72 percent, and 72 percent, respectively. The
A&B, Burley, Milner, and Minidoka irrigation districts each had ample storage remaining after
the 1995 irrigation scason, which could have been released and diverted during the 1995
irrigation season had it been needed. Therefore, it is reasonable to conclude that as for the
American Falls Reservoir District #2, the North Side Canal Company, and the Twin Falls Canal
Company, the A&B, Burley, Milner, and Minidoka irrigation districts each had a full supply of
water in 1995 considering both natural flow and storage releases,

97.  The USBR and the U. S. Army Corps of Engineers (“USACE”) jointly prepare
operating forecasts for unregulated inflow from the Upper Snake River Basin projected for the
Heise Gage beginning soon after January 1 of each year. The Heise Gage location is the most
representative location for overall surface water supply conditions in the Upper Snake River
Basin.

98.  The USBR and USACE jointly issue forecasts each year for unregulated inflow at
the Heise Gage after February 1, for the period February 1 through July 31; after March 1, for
the period March 1 through July 31; after April 1, for the period April 1 through July 31; and
after May 1, for the period May 1 through July 31. Because the snowpack in the Upper Snake
River Basin generally peaks in April, with most of the melting of the snowpack and resulting
inflow occurring thereafter, the later forecasts are generally more accurate than the earlier
forecasts, based on comparisons of predicted inflow versus observed inflow, although at times
the later forecasts are less accurate. The forecast issued soon after April 1 is generally as
accurate a forecast as is possible using current data gathering and forecasting techniques.

99.  TheU. §. Natural Resources and Conservation Service (“NRCS”) operates and
maintains Snotel sites that measure and record snowpack conditions throughout the western
United States that are used to develop forecasts for inflow to various river systems and for other
purposes. The USBR and USACE use the NRCS Snotel sites in the Upper Snake River Basin to
develop the inflow forecasts described in Findings Nos. 97 and 98.

100. The joint operating forecast prepared by the USBR and the USACE for
unregulated inflow from the Upper Snake River Basin predicted for the Heise Gage for the
~ period April 1 through July 31 became available on April 7, 2005, and predicts an unregulated
inflow of 2,340,000 acre-feet. While the actual, measured inflow from April 1, 2605, through
July 31, 2005, will undoubtedly be different than the predicted inflow of 2,340,000 acre-feet, the
predicted inflow is similar to the measured, unregulated inflows at the Heise Gage for two recent
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years in the present sequence of drought years, 2002 and 2004, In 2002, the unregulated inflow
for the period April 1 through July 31 was 2,362,600 acre-feet, and in 2004 the unregulated
inflow for the same period was 2,386,800 acre-feet.

101.  The amount of unregulated inflow that may be divertible under the water rights
held by members of the Surface Water Coalition and the amount of water that may be divertible
to storage in the reservoirs operated by the USBR for the benefit of the members of the Coalition
can be highly variable and depends on climatic conditions and when water rights authorizing
diversions from the Snake River are in priority. For example, even though the unregulated
inflow at the Heise Gage from April 1 though July 31 was 24,200 acre-feet greater in 2004, than
for the comparable period in 2002, the amount of water diverted into storage in the reservoirs
operated by the USBR was greater in 2002 than in 2004 by 381,300 acre-feet. And in 2004, the
amount of natural flow diverted under the rights held by the Twin Falls Canal Company was
28,400 acre-feet greater than the amount it diverted in 2002, while the amount of natural flow
diverted under the rights held by the American Falls Reservoir District #2 in 2004 was 17,700
acre-feet less than in 2002,

102. Attachments J through P show correlations between measured, unregulated
inflows at the Heise Gage for the period April 1 through July 31 and the amounts of natural flow
historically diverted by each of the members of the Surface Water Coalition for the years 1990
through 2004.

103. Predicting the amount of unregulated inflow that may be divertible in 2005 under
the water rights held by individual members of the Surface Water Coalition based on what was
historically divertible in a specific year is uncertain because it is unlikely that the climatic
conditions and the resulting portion of the inflow divertible by individual members of the
Coalition will be exactly the same in 2005 as in any prior particular year. While acknowledging
the uncertainty in predicting the amount of unregulated inflow that may be divertible in 2005
under the water rights held by individual members of the Coalition, the average of the inflow
diverted in 2002 and 2004 for each member of the Coalition provides a reasonable lower-bound
estimate of the natural flow that may be divertible in 2005 by each member of the Coalition.

104. For each member of the Surface Water Coalition, the average of the inflow
diverted in 2002 and 2004 is near or less than, in varying amounts, the divertible natural flow
derived from the correlations in Attachments J through P for an inflow at Heise of 2,340,000
acre-feet, less one standard error of estimate. The average of the inflow diverted in 2002 and
2004 for each member of the Coalition is considered to be a reasonably likely projection of the
total amount of water that may be available to each member of the Coalition in 2005 under their
respective rights, subject to variations caused by climatic conditions. The average of the inflow
diverted in 2002 and 2004 for each member of the Coalition is as follows:
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2002 Diversion 2004 Diversion Average Diversion

(acre-feet) {acre-feet) (acre-feet)
A&B Irrigation District: 900 0 500
American Falls Res. Dist. #2: 17,800 100 9,000
Burley Irrigation District: 129,900 139,000 134,500
Milner Irrigation District: 5,100 3,600 4,400
Minidoka Trrigation District: 107,600 104,700 106,200
North Side Canal Company: 357,000 309,500 333,300
Twin Falls Canal Company: 855,100 883,500 869,300

105.  Similar to predicting the amount of natural flow that may be divertible in 2005,
predicting the volume of water that may be storable in the reservoirs operated by the USBR for
the benefit of the members of the Surface Water Coalition based on what was historically
storable in a specific year is uncertain because as for divertible natural flow, it is unlikely that the
climatic conditions and the resulting portion of the inflow divertible to storage will be the same
in 2005 as in any prior particular year. While acknowledging the uncertainty in predicting the
amount of unreguliated inflow that may be storable in 2005 under the water rights held by the
USBR, averaging (1) the actual storage as of April 1, 2005, added to the inflow stored after April
1 in 2002 and (2) the actual storage as of April 1, 2005, added to the inflow stored after April 1
in 2004, and reducing the average by the estimated evaporation in 2005, provides a reasonable
estimate of the storage that may be available in 2005 for the benefit of each member of the
Coalition. This results in the following maximum storage predicted for 2005, adjusted for
estimated evaporation:

2005 Max, Storage 2005 Evap. 2005 Net Storage

(acre-feet) (acre-feet) (acre-feet)

Jackson Lake: 718,800 20,800 698,000
Palisades Winter Water Savings: 259,600 7,500 252,100
Other Palisades Reservoir: 76,700 2,200 74,500
Henrys Lake: 24,900 700 24,200
Island Park Reservoir; 63,500 1,800 61,700
Grassy Lake: 0 0 0
Ririe Reservoir: 0 0 0
Amer. Falls Winter Water Sav.: 156,800 4,500 152,300
Other American Falls: 1,472,500 42,600 1,429,900
Lake Walcott: 95,200 2,800 92,460
Totals: 2,868,000 82,900 2,785,100

106. Using the Department’s accounting program for storage, the maximum predicted
storage less evaporation for 2005 was allocated among all reservoir storage spaceholders in the
Upper Snake River Basin, which resuited in the following predicted storage allocations for the
Surface Water Coalition. When added to the amount of natural flow predicted to be available in
2005, as set forth in Finding 104, the predicted total supply for each member of the Coalition is
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considered to be a reasonably likely projection of the total amount of water that may be available
to each member of the Coalition in 2005, subject to variations caused by climatic conditions, for
the limited purpose of assessing reasonably likely material injury caused by the diversion and use
of ground water under junior priority rights. The reasonably likely predicted total supply for the
purpose of predicting material injury for each member of the Coalition is as follows:

2005 Natural Flow 2005 Storage  Total 2005 Supply

(acre-feet) (acre-feet) (acre-feet)
A&B Irrigation District: 500 44,600 45,100
American Falls Res. Dist. #2: 9,000 379,100 388,100
Burley Irrigation District: 134,500 217,300 351,800
Milner Irrigation District: 4.400 50,500 54,900
Minidoka Irrigation District: 106,200 323,300 429,500
North Side Canal Company: 333,300 733,700 1,667,000
Twin Falls Canal Company: 869,300 201,300 1,070,600

107. In addition to the water rights authorizing the diversion and use of water from the
Snake River held by the Surface Water Coalition and the contract entitlements to divert storage
releases as supplemental supplies to the Coalition member’s rights, an unknown number of
landowners in the member irrigation districts and shareholders in the member canal companies
hold supplemental ground water rights. Because the members of the Coalition did not identify
landowners and shareholders, or the places of use within their boundaries, that receive water
from the Coalition members and that also can be supplied ground water under supplemental
rights in a timely manner, prior to the submittal of April 18, 2005, the use of supplemental
ground water rights can not be presently assessed. The Director will review and consider all of
the additional information submitted on April 18, 2005, and if warranted, issue an amended order
in this matter,

Material Injury Predicted in 2005

108. Inits Letter, the Surface Water Coalition states that; “Impacts have been
occurring as a result of ground water depletions and reduced reach accruals for several years,
resulting in material injury to the water rights of the Surface Water Coalition. ... Any and all
water that is pumped under junior groundwater rights that would otherwise accrue to the Snake
River to satisfy a senior surface water right, as demonstrated by the Model, results in a ‘material
injury’ to the Surface Water Coalition’s senior surface water rights.”

109. None of the members of the Surface Water Coalition have identified lands that are
entitled to receive surface water but have not been irrigated or where crops could not be
harvested because of shortages in the surface water supplies available to members of the
Coalition under the members’ various rights. The Coalition simply alleges that material injury is
occurring because in recent years members of the Coalition have been unable to divert natural
flow at the diversion rates authorized under the members’ rights for as long a period of time as
the members otherwise could, and that members have been unable to accrue as much storage in
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USBR reservoirs as the members otherwise could, but for depletions caused by diversions of
ground water under junior priority water rights.

110. The members of the Surface Water Coalition supply water to lands located in the
counties of Lincoln, Gooding, Jerome, Twin Falls, and several other counties. Department staff
contacted individuals employed by the University of Idaho as Agricultural Fxtension Agents and
by the U. S. Department of Agriculture Farm Service Agency as County Directors (each referred
to as “FSA Director”) in these four counties to glean information about shortages in the amounts
of water available for irrigation in recent years.

111, Among the counties of Lincoln, Gooding, Jerome, and Twin Falls, shortages in
the surface water supplies for irrigation in Lincoln County have been the most problematic where
the FSA Director estimates losses in crop production to be 35 percent because of shortages in
surface water supplies, although the losses were not primarily the result of shortages in supplies
from the Snake River.

112.  In Gooding County, the FSA Director reported that the North Side Canal
Company has carefully managed water diverted to minimize waste, shareholders have reduced
nozzle sizes on sprinkler systems, and that estimated losses in crop production because of
shortages in surface water supplies were about 5 percent in 2004. For lands served by the
American Falls Reservoir District #2, the FSA Director reported that the 10-day shut off at the
end of May in 2004 significantly impacted some growers, corn crops were stressed but overall
yields were near normal, the fourth cutting of hay was foregone in 2004 so that available water
could be used to finish corn crops, and overall losses in crop production were estimated to be 15
percent in 2004,

113, In Jerome County, the FSA Director reported that shortages in surface water
supplies have caused only slight declines in crop production.

114. In Twin Falls County, the FSA Director and University of Idaho Extension Agent
reporied that shortages in surface water supplies in 2004 caused significant impacts on lands
served by the Salmon Falls Canal Company, but impacts were not as significant on lands served
by the Twin Falls Canal Company. In 2004, lands served by the Twin Falls Canal Company
experienced some loss in crop production, the last cutting of hay was reduced, and yields from
comn crops were reduced fargely because of delayed harvest, not shortages of water.

115. To predict the shortages in surface water supplies that are reasonably likely for
members of the Surface Water Coalition in 2005, the amounts of water diverted in 1995 are
deemed to be the minimum amounts needed for full deliveries to land owners and shareholders.
If crop evapotranspiration 1s greater in 2005 than in 1995, the amounts of water diverted in 1995
may be less than what is needed for a full supply in 2005. If crop evapotranspiration is less in
2005 than in 1995, the amounts of water diverted in 1995 may be more than what is needed for a
full supply in 2005.

116. The shortages in surface water supplies that are reasonably likely for members of
the Surface Water Coalition in 2005 are estimated by subtracting the reasonably likely total
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supplies of natural flow and storage set forth in Finding 106 from the minimum amounts needed
for full deliveries based on 1995 diversions as follows:

Minimum Full Predicted Predicted Shortages
Supply Needed 2005 Supply  in 2005 (- is surplus)
(acre-feet) (acre-feet) (acre-feet)
A&B Trrigation District: 50,000 45,100 4,900
American Falls Res, Dist. #2: 405,600 388,100 17,500
Burley Irrigation District: 254,300 351,800 -97,500
Milner Irrigation District: 50,800 54,900 -4.100
Minidoka Irrigation District: 280,200 429,500 -149,300
North Side Canal Company: 988,200 1,067,000 78,800
Twin Falls Canal Company: 1,075,900 1,070,600 5,300

117. The reasonably likely shortages set forth in Finding 116 total 27,700 acre-feet and
assume that the members of the Surface Water Coalition that are expected to have shortages
(A&B Irrigation District, American Falls Reservoir District #2, and Twin Falls Canal Company)
use all of their carryover storage from 2004, The predicted surpluses (Burley Irrigation District,
Milner Irrigation District, Minidoka Irrigation District, and North Side Canal Company) are the
amounts of estimated carryover storage at the end of the 2005 irrigation season.

118. Members of the Surface Water Coalition are entitled to maintain a reasonable
amount of carryover storage to minimize shortages in future dry years pursuant to Rule 42.01.¢g
of the Conjunctive Management Rules (IDAPA 37.03.11.042.01.g).

119. The reasonable amount of carryover storage to which members of the Surface
Water Coalition are entitled is determined by averaging (1) the amounts of carryover storage
required for Coalition members to have full supplies of water in 2006 if the divertible natural
flow and storage accruals in 2006 are the same as in 2002 and (2) the amounts of carryover
storage required for Coalition members to have full supplies of water in 2006 if the divertible
natural flow and storage accruals in 2006 are the same as in 2004, This results in the following
amounts of reasonable carryover storage for Coalition members:

2005 Carryover 2005 Carryover Reasonable Carryover
Based on 2002 Based on 2004 Based on Average

(acre-feet) (acre-feet) (acre-feet)
A&B Irrigation District: 3,500 13,500 8,500
American Falls Res. Dist. #2: 6,300 96,100 51,200
Burley Irrigation District: -50,000 -36,200 0
Milner Irrigation District: 2,300 12,100 7,200
Minidoka Irrigation District: -83,800 52,900 0
North Side Canal Company: -36,600 203,100 83,300
Twin Falls Canal Company: 34,600 42,200 38,400
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120.  The reasonably likely material injury predicted for 2005 is the sum of the
shortages set forth in Finding 116, if any, and the shortfalls in predicted carryover as compared to
the reasonable amounts of carryover storage set forth in Finding 119, if any. If the material
injury predicted for 2005 is mitigated with replacement water, the following are the predicted
amounts of injury and ending carryover storage for 2005 for the members of the Surface Water
Coalition:

Predicted
2005 Material Injury Predicted
Shortages + Carryover Shortfalls 2005 Carryover

(acre-feet) (acre-feet)
A&B Irrigation District: 13,400 8,500
American Falls Res. Dist. #2: 68,700 51,200
Burley Irrigation District: 0 97,500
Milner Irrigation District: 3,100 7,200
Minidoka Irrigation District: 0 149,300
North Side Canal Company: 4,500 83,300
Twin Falls Canal Company: 43,700 38,400
Totals: 133,400 435,400

If the material injury predicted for 2005 is resolved through curtailment, the predicted amounts of
carryover storage for 2005 for the Coalition members can not presently be determined, but will
be less than shown above, except for the Burley and Minidoka Irrigation Districts.

121. The material injury predicted for 2005 is reasonably likely. However, climatic
conditions for the remainder of 2005 can not be precisely predicted, meaning that the predicted
material injury and the carryover storage, assuming the predicted material injury is mitigated with
replacement water, are both likely to be greater or smaller.

122. A mechanism can be devised whereby additional mitigation will be required if the
predicted material injury is less than what is later determined to be the actual material injury, and
credits against future mitigation requirements can be recognized if the predicted material injury is
more than what is later determined to be the actual material injury.

Simulated Curtailment of Junior Priority Ground Water Rights

123.  Nearly alf ground water rights authorizing the diversion and use of ground water
from the ESPA are junior in priority to the surface water rights held by or for the benefit of the
Surface Water Coalition described in Findings 55, 57, 58, 59, 61, 63, 65, and 68. Based on
simulations using the Department’s ground water model for the ESPA described in Findings 29
and 30, using the average annual consumptive use for irrigation beginning in 1980 through 2001,
curtailing all ground water diversions in Water District No. 120 would, over time, increase reach
gains in the Snake River between the Near Blackfoot Gage and the Minidoka Gage by a total
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amount of 429,300 acre-feet, which equals 66 percent of the total average annual ground water
depletions in Water District No. 120, for each year of curtailment. Curtailing all ground water
rights in Water District No. 130 would, over time, increase reach gains in the Snake River
between the Near Blackfoot Gage and the Minidoka Gage by a total amount of 195,500 acre-feet,
which equals 35 percent of the total average annual ground water depletions in Water District
No. 130, for each year of curtailment. Curtailing all ground water diversions in Water Districts
No. 120 and No. 130 for one year would, over time, increase reach gains in the Snake River
between the Near Blackfoot Gage and the Minidoka Gage by a total amount of 624,800 acre-feet,
which is nearly five times the amount of the reasonably likely material injury predicted to occur
in 2005 to the water rights held by or for the benefit of the Surface Water Coalition members.

124. Based on the Department’s water rights data base and ground water model for the
ESPA, curtailing all ground water diversions, which at steady-state conditions reduce reach gains
in the Snake River between the Near Blackfoot Gage and the Minidoka Gage by more than 10
percent of the amount of depletion to the ESPA resulting from those ground water diversions
(10 percent is the uncertainty in model simulations, see Finding 30), within the modeled area for
one year under water rights having priority dates of February 27, 1979, and later will increase
reach gains in the Snake River between the Near Blackfoot Gage and the Minidoka Gage by a
total amount of 133,900 acre-feet, over time.

125. Based on the Department’s water rights data base and ground water model for the
ESPA, curtailing the subset of ground water diversions for one year under water rights described
in Finding 124 within the area defined as the area of common ground water supply for the ESPA
in Rule 50 of the Conjunctive Management Rules (IDAPA 37.03.11.050.01) would increase
reach gains in the Snake River between the Near Blackfoot Gage and the Minidoka Gage by a
total amount of 125,600 acre-feet, over time.

126. Based on the Department’s water rights data base and ground water model for the
ESPA, curtailing the subset of ground water diversions for one year under water rights described
in Finding 124 within Water Districts No. 120 and No. 130, which are wholly within the area of
common ground water supply for the ESPA defined in Rule 50 of the Conjunctive Management
Rules (IDAPA 37.03.11.050.01) would result in the curtailment of irrigation of 22,660 acres and
58,150 acres, respectively, and would increase reach gains in the Snake River between the Near
Blackfoot Gage and the Minidoka Gage by 79,800 acre-feet and 21,200 acre-feet, respectively,
over time, The number of acres on which irrigation would be curtailed in Water Districts No. 120
and No. 130 total 80,810 acres, and the total amount of the simulated increase in reach gains over
time between the Near Blackfoot Gage and the Minidoka Gage from curtailment in Water
Districts No. 120 and No. 130 is 101,000 acre-feet.

127. Based on the Department’s water rights data base and ground water model for the
ESPA, curtailing the subset of ground water diversions for one year under water rights described
in Finding 124 within the North Snake, Magic Valley, Aberdeen-American Falls, Bingham, and
Bonneville-Jefferson ground water districts, using the most recent boundaries of the districts
provided to the Department, within the area of common ground water supply for the ESPA
defined in Rule 50 of the Conjunctive Management Rules (IDAPA 37.03.11.050.01) would result
in the curtailment of irrigation on the following acreages and increase reach gains in the Snake
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River between the Near Blackfoot Gage and the Minidoka Gage over time by the following
amounts:

Acres Total 1% 6-month 2" 6-month 3™ 6-month
Curtailed Accruals  Accruals  Accruals  Accruals
(acre-feet) (acre-feet) (acre-feet) (acre-feet)

North Snake District: 4,230 2,400 0 0 10
Magic Valley District: 17,200 17,800 10 110 280
Aberdeen-Amer. Falls District: 34,590 52,000 6,850 9,790 6,120
Bingham District: 11,460 14,900 1,760 2,830 1,790
Bonneville-Jefferson District: 3,280 7,200 100 510 660

Totals: 75,760 94,300 8,720 13,240 8,860

4" 6-month 5™ 6-month 6™ 6-month 7" 6-month 8" 6-month
Accruals Accruals  Accruals  Accruals Accruals
(acre-feet) (acre-feet) (acre-feet) (acre-feet) (acre-feet)

North Snake District: 20 30 40 50 60
Magic Valley District: 440 330 590 600 610
Aberdeen-Amer, Falls District: 4,280 3,180 2,510 2,030 1,700
Bingham District: 1,260 940 750 610 510
Bonneville-Jefferson District: 640 560 490 430 370

Totals: 6,640 5,240 4,380 3,720 3,250

128. The total reach gain accruals set forth in Finding 127 are the total accruals that are
simulated to occur over a time period of about 20 years or more from the curtailment of the
diversion and use of ground water under the water rights and for the irrigation of the lands
described in Finding 127 for a single year. The 6-month accruals set forth in Finding 127 are the
simulated incremental additions to the reach gains for the first 4 years following curtailment for a
single year. By the end of the fourth year, approximately 60 percent of the total reach gain
accruals will have occurred. Additional reach gains would continue to accrue until the effects of
the single year of curtailment have been fully realized.

129.  If curtailment of the diversion and use of ground water under these same rights
occurred within the North Snake, Magic Valley, Aberdeen-American Falls, Bingham, and
Bonneville-Jefferson ground water districts during each and every year of a four-year period, the

following 6-month accruals to the reach gains are simulated to occur using the Department’s
ground water model:
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Acres Total 1% 6-month 2™ 6-month 3™ 6-month
Curtailed Accruals Accruals  Accruals  Accruals

(acre-feet) (acre-feet) (acre-feet) (acre-feet)

Neorth Snake District: 4,230 9,600 0 0 10
Magic Valley District; 17,200 71,200 10 110 290
Aberdeen-Amer. Falls District: 34,590 208,000 6,850 9,790 12,970
Bingham District; 11,460 59,600 1,760 2,830 3,550
Bonneville-Jefferson District: 8,280 28,800 100 510 760

Totals: 75,760 377,200 8,720 13,240 17,580

4" 6.month 5" 6-month 6% 6-month 7% 6-month 8" 6-month
Accruals Accruals Accruals Accruals Accruals
(acre-feet) (acre-feet) (acre-feet) (acre-feet) (acre-feet)

North Snake District: 20 40 70 90 120
Magic Valley District; 540 830 1,130 1,430 1,740
Aberdeen-Amer. Falls District: 14,080 16,150 16,580 18,170 - 18,280
Bingham District: 4,080 4,490 4,830 5,090 5,340
Bonneville-Jefferson District: 1,150 1,320 1,640 1,750 2,010

Totals: 19,870 22,830 24,250 26,530 27,490

130. The total increase in reach gains in the Snake River between the Near Blackfoot
Gage and the Minidoka Gage from curtailment for a single year within ground water districts is
less than the total increase in reach gains from curtailment within Water Districts No. 120 and
No. 130 by 6,700 acre-feet because not all ground water rights having priority dates of February
27, 1979, and later that are within Water Districts No. 120 and No, 130 are also within ground
water districts. Nearly all such rights are located east of American Falls Reservoir in an area
adjacent to the Aberdeen-American Falls Ground Water District. The amount 6,700 acre-feet is
12.9 percent of the 52,000 acre-feet increase in reach gains that would occur over time from
curtailment for a single year in the Aberdeen-American Falls Ground Water District.

131.  The predicted reach gains from curtailment of the diversion and use of ground
water for irrigation described in Findings 123 through 129 is limited to the reach of the Snake
River between the Near Blackfoot Gage and the Minidoka Gage. In its Letter the Surface Water
Coalition aileges that water that would also accrue from curtailment of the diversion and use of
ground water to the reach of the Snake River between the USGS stream gage located 2.5 miles
north of Shelley, Idaho (“Shelley Gage”), and the Near Blackfoot Gage “... is needed and can be
put to beneficial use under the Coalition’s senior surface water rights.” Leffer at p. 3. Accruals
to the reach of the Snake River between the Shelley Gage and the Near Blackfoot Gage that
would occur from curtailment of the diversion and use of ground water are not considered
because such accruals would be divertible by members of the Surface Water Coalition on a
limited basis, particularly during years of low natural flow, since there are other surface water
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rights under which diversions from that reach are made that are senior in priority to the rights
held by members of the Coalition.

CONCLUSIONS OF LAW

1. The Director issues this Order subsequent to his Order of February 14, 2005,
which provided that: “The Director will make a determination of the extent of likely injury after
April 1, 2005, when the USBR and USACE release forecasts for inflow to the Upper Snake
River Basin for the period April 1 through July 1, 2005.” This Order is issued by the Director
prior to an opportunity for a hearing being provided to the parties. Any person aggrieved by the
Order shall be entitled to a hearing before the Director to contest the action pursuant to Idaho
Code § 42-1701A(3). Judicial review of any final order of the Director issued following the
hearing shall be had pursuant to Idaho Code § 42-1701A(4).

2. On April 6, 2005, the Director requested the parties to brief the issue of whether
Idaho law permits the Coalition members to pursue a delivery call to supply water rights that
were decreed in a proceeding(s) to which the ground water users were not a party. The Director
requested that the parties review the cases of Mays v. District Court, 34 Idaho 200, 200 P. 115
(1921Y; Scott v. Nampa Meridian Irr. Dist., 55 Idaho 672, 45 P.2d 1062 (1934); Nettleton v.
Higginson, 98 1daho 87, 558 P.2d 1048 (1977); State v. Hagerman Water Right Owners, Inc.,
130 Idaho 736, 947 P.2d 409 (1997); and any other Idaho Supreme Court decisions that may be
relevant to the issue raised.

3. IGWA, on behalf of the holders of potentially affected ground water rights
answered the question in the negative. Ildaho Ground Water Appropriators’ Brief in Response to
Director’s April 6, 2005 Order (“IGWA Br.”). Based upon its analysis of the cases for which the
Director sought review, IGWA asserted: “Idaho courts have precluded administration as between
water rights whose elements are established in separate, unrelated decrees, even where the
respective rights have been incorporated within their own water districts under their separate
decrees.” IGWA Br. at 2.

4, IGW A relies principally upon language in the Idaho Supreme Court’s decision in
Mays v. District Court, 34 Idaho 200, 200 P. 115 (1921) that a water rights decree “is not, and
cannot be made, conclusive, as to parties who are strangers to it,” and it would be “repugnant to a
fundamental principle of our jurisprudence” to conclude that “one’s rights can be affected by a
decree to which he was a stranger.” IGWA Br. at 3. IGWA notes that the Idaho Supreme Court
recently restated this principle in State v. Hagerman Water Right Owners, Inc., 130 Idaho 736,
947 P.2d 409 (1997) holding that “{a] decree entered in a private water adjudication binds only
those parties to the decree.” IGWA Br. at 3-4.

5. IGWA points out that the Idaho Supreme Court reversed the efforts of the
Department to combine the operation of two water districts on Upper and Lower Reynolds Creek
without first conducting a hearing to determine whether there are sufficient uncontested rights to
develop a workable plan for water distribution. /d. at 4. “If not, then the [Department] should
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proceed with an adjudication pursuant to L.C. § 42-1406 before combining these two disfricts into
one.” Nettleton v. Higginson, 98 Idaho 87, 94, 558 P.2d 1048, 1055 (1977). Finally, IGWA cites
to an Idaho Supreme Court holding that where rights were decreed in separate adjudications,
their relationships need to be determined in a single adjudication such as the SRBA before the
rights can be administered together because, depending on the facts of the case, “priority-in-time
might not necessarily result in prierity of right.” Devil Creek Ranch v. Cedar Mesa Reservoir &
Canal Co., 126 Idaho 202, 206, 879 P.2d 1135, 1139 (1994).

6. The Surface Water Coalition and the Bureau of Reclamation answered the
question of whether Idaho law permits the Coalition members to pursue a delivery call to supply
water rights that were decreed in a proceeding(s) to which the ground water users were not a
party in the positive. Surface Water Coalition’s Joint Memorandum in Response fo Director’s
April 6, 2005 Legal Question (“Coalition Br.”) and Reclamation's Brief in Response fo
Director’s April 6, 2005 Request (“USBR Br.”).

7. The Surface Water Coalition argues that the Director’s February 18, 2002, Final
Order Creating Water District 120 requires the Department and the watermaster of Water
District 120 to administer by priority the rights of the surface water rights of the Coalition
members and the ground water right holders represented by IGWA. Coalition Br, at 2-8. The
Coalition also argues that Idaho law requires watermasters to administer all water rights within
an organized water district by priority, regardless of the status of a general stream adjudication.
Coalition Br. at 8-20. In support of this argument, the Coalition relies principally upon the
decision of the Idaho Supreme Court in Nettleton v. Higginson. The Coalition summarizes the
status of [daho law on the issue raised as follows:

[Wilater users not party to a former decree are subject to administrative enforcement of the
decree by the Director, whether such administration arises from a cali or from the Director’s
initiative; but, water users not party to a decree are not bound by the decree as res judicata in
a subsequent adjudication by a court of competent jurisdiction,

Coalition Br. at 9.

8. The USBR argues that the rights of the ground water users represented by IGWA
are presently subject to curtailment in favor of the senior surface water rights of the Surface
Water Coalition members because of the provisions of the 1968 Eagle Decree (Burley Irrigation
Dist. v. Eagle, No. 21406 (5" Jud. Dist. Twin Falls Cty., Idaho July 10, 1968)) which confirmed
the water rights and contracts of the Coalition members and ordered that together they “constitute
a scheme or plan for the administration of the Snake River and as such, are binding upon all
persons claiming rights to the use of the waters of the Snake River and its tributaries above
Milner Dam.” USBR Br. at 11. The USBR argues that this result is consistent with the holdings
of the Idaho Supreme Court in Higginson, 98 Idaho at 94, 558 P.2d at 1055.

9. Following review of the briefs of the parties on the issue of whether Idaho law
permits the members of the Surface Water Coalition to pursue a delivery call to supply water
rights that were decreed in a proceeding(s) to which the ground water users were not a party, the
Director remains troubled by the conflicting court decisions and recognizes that the issue is not
free from doubt. The Director is persuaded, however, that under the circumstances of the
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present case it is appropriate to recognize the right of the Coalition members to pursue their
delivery call against the holders of junior priority ground water rights within established water
districts who were not parties to nor bound by the prior decrees that adjudicated the surface water
rights of the Coalition members.

10. The Director reaches this conclusion to recognize the Surface Water Coalition
delivery call based upon the holding of the majority of the Idaho Supreme Court in Higginson, 98
Idaho at 94, 558 P.2d at 1055, that the Department may rely upon a decree for the orderly
distribution of water rights among the right holders within adjoining water districts on connected
sources until such time as a court action is brought to challenge the rights established in the
decree. In this instance, while water rights of the members of the Coalition have not been
adjudicated in the SRBA simply because of the timing of the Director’s Report for Basin 01, they
possess rights that have long been administered by the watermaster of Water District 01.

11, The Director also reaches this conclusion based upon the fact that a junior water
right is established subject to all existing water rights. If a junior water right holder has concerns
regarding the validity of the senior water right making the delivery call, the junior right holder
has the opportunity and right to challenge the senior water right in an adjudication proceeding.
Thus, there 1s an avenue for addressing any due process concems.

12.  Finally, a contrary holding would de-stabilize the priority system and frustrate the
conjunctive administration of water rights diverting from a common water supply. The Director
must be cognizant of the importance under Idaho law of protecting the interests of a senior
priority water right holder against interference by a junior priority right holder from a tributary or
interconnected water source. Art. XV, § 3, Idaho Const.; [daho Code §§ 42-106, 42-237a(g), and
42-607. Under the circumstances of the present case, the Director concludes that recognizing the
pending deliver call of the members of the Surface Water Coalition is the proper result.

13.  Idaho Code § 42-607 provides that the following shall apply during times of
scarcity of water when it is necessary to distribute water between water rights in a water district
created and operating pursuant to chapter 6, title 42, [daho Code, in accordance with the priority
of those rights:

[Alny person or corporation claiming the right to the use of the waters of the stream or water
supply comprising a water district, but not owning or having the use of an adjudicated or
decreed right therein, or right therein evidenced by permit or license issued by the department
of water resources, shall, for the purposes of distribution during the scarcity of water, be held
to have a right subsequent to any adjudicated, decreed, permit, or licensed right in such stream
or water supply .. ..

14.  Water rights nos. 01-040435, 01-04052, 01-04055, 01-04056, and 01-04057 listed
in the Letter as being held by or for the benefit of members of the Surface Water Coalition are
beneficial use rights claimed pursuant to Idaho Code § 42-243 and shall be treated as junior in
priority for the purposes of distributing water to any decreed, licensed, or permitted water rights.
Only those water rights held by or for the benefit of the members of the Surface Water Coalition
that are decreed, licensed, or permitted, taking into account overlapping and redundant rights,
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shall have their priorities recognized in determining the extent of injury from the exercise of
other decreed, licensed, or permitted water rights.

15.  According to the Letter, members of the Surface Water Coalition hold
entitlements to water in storage projects owned and operated by the United States through the
USBR. While legal title to the water in those projects is held by the United States through the
UUSBR, the SRBA District Court has recognized that delivery organizations, such as the members
of the Surface Water Coalition, have beneficial or equitable title to storage water described in
their contracts with the USBR. Final Order on Cross-Motions for Summary Judgment,
Consolidated Subcase 91-63 (SRBA Dist. Ct., Idaho, January 7, 2005) (appeal filed). Therefore,
the Surface Water Coalition has standing to assert rights to storage water in USBR reservoirs on
the Snake River upstream of Milner Dam. Moreover, any concern regarding the standing of the
members of the Coalition are resolved by the intervention of the USBR in this proceeding.

16.  Surface water rights held by the United States through the USBR for the benefit of
members of the Surface Water Coalition to divert water from the Snake River to storage for
subsequent release for irrigation uses are supplemental to the natural flow water rights held by
the members of the Surface Water Coalition. See Michael W, Straus, Commissioner,
Substantiating Report: Water Supply for Palisades Reservoir Project, Idaho, 1946 U.S. Bur.

Rec. 162; see, e.g., Burley Irvigation Dist. v. Eagle, No. 21406, Findings of Fact § VIII (5™ Jud.
Dist. Twin Falls Cty., Idaho July 10, 1968), supplemented by 4berdeen-Springfield Canal Co. v,
Eagle, No. 6117. Supplemental Decree (7" Jud. Dist., Fremont Cty., Idaho Mar. 12, 1969).

17.  Idaho Code § 42-602, addressing the authority of the Director over the supervision
of water distribution within water districts, provides:

The director of the department of water resources shall have direction and control of the
distribution of water from all natural water sources within a water district to the canals,
ditches, pumps and other facilities diverting therefrom. Distribution of water within water
districts created pursuant to section 42-604, Idaho Code, shall be accomplished by
watermasters as provided in this chapter and supervised by the director. The director of the
department of water resources shall distribute water in water districts in accordance with the
prior appropriation doctrine. The provisions of chapter 6, title 42, [daho Code, shall apply
only to distribution of water within a water district.

18.  Idaho Code § 42-603, which grants the Director authority to adopt rules governing
water distribution, provides as follows:

The director of the department of water resources is authorized to adopt rules and regulations
for the distribution of water from the streams, rivers, lakes, ground water and other natural
water sources as shall be necessary to carry out the laws in accordance with the priorities of
the rights of the users thereof, Promulgation of rules and regulations shall be in accordance
with the procedures of chapter 52, title 67, 1daho Code.

In addition, Idaho Code § 42-1805(8) provides the Director with authority to “promulgate, adopt,
modify, repeal and enforce rules implementing or effectuating the powers and duties of the
department.”
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19.  The issue of how to integrate the administration of surface and ground water
rights diverting from a common water source in the Eastern Snake Plain area has been a
continuing point of debate for more than two decades. To date, no court has directly and fully
addressed the issue of how to integrate the administration of the surface and ground water rights
that were historically administered as separate sources. The progress made in adjudicating the
ground water rights in the Snake River Basin Adjudication and the development of the
reformulated ground water model for the ESPA used by the Department to simulate the effects of
ground water depletions on hydraulically-connected tributaries and reaches of the Snake River
now allow for the State to address this issue during this period of unprecedented drought.

20.  Resolution of the conjunctive administration issue lies in the application of two
well established principles of the prior appropriation doctrine: (1) the principle of “first in time
is first in right” and (2) the principle of optimum use of Idaho’s water. Both of these principles
are subject to the requirement of reasonable use.

21.  “Priority of appropriations shall give the better right as between those using the
water” of the state. Art. XV, § 3, Idaho Const. “As between appropriators, the first in time is
first in right.” Idaho Code § 42-106.

22, “[W]hile the doctrine of “first in time is first in right’ [applies to ground water
rights] a reasonable exercise of this right shall not block full economic development of
underground water resources.” Idaho Code § 42-226.

23. It is the policy of this state to integrate the appropriation, use, and administration
of ground water tributary to a stream with the use of surface water froin the stream in such a way
as to optimize the beneficial use of all of the water of this state, “An appropriator is not entitled
to cominand the entirety of large volumes of water in a surface or ground water source to support
his appropriation contrary to the public policy of reasonable use of water . . ..” IDAPA
37.03.11.020.03; Schodde v. Twin Falls Land & Water Co., 224 U S, 107, 119 (1912).

24.  Itis the duty of a watermaster, acting under the supervision of the Director, to
distribute water from the public water supplies within a water district among those holding rights
to the use of the water in accordance with the prior appropriation doctrine as implemented in
Idaho law, including applicable rules promulgated pursuant to the Idaho Administrative
Procedure Act. See Idaho Code § 42-607.

25.  Water Districts No. 120 and No, 130 were created to provide for the
administration of ground water rights in areas overlying the ESPA in the American Falls area and
other areas, pursuant to the provisions of chapter 6, title 42, Idaho Code, for the protection of
prior surface and ground water rights.

26. Additionally, watermasters for Water Districts No. 120 and No, 130 were
appointed by the Director to perform the statutory duties of a watermaster in accordance with
guidelines, direction, and supervision provided by the Director. The Director has given specific
directions to the watermasters for Water Districts No. 120 and No. 130 to curtail illegal
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diversions, measure and report diversions, and curtail out-of-priority diversions determined by
the Director to be causing injury to senior priority water rights that are not covered by a
stipulated agreement or a mitigation plan approved by the Director.

27.  Inseecking the administration and curtailment of junior priority ground water
rights in Water District No. 120, the Surface Water Coalition cannot preclude the administration
and curtailment of junior priority ground water rights in Water District No. 130 that are
determined to be causing injury to senior priority water rights held by members of the Surface
Water Coalition.

28. In accordance with chapter 52, title 65, Idaho Code, the Department adopted rules
regarding the conjunctive management of surface and ground water effective October 7, 1994,
IDAPA 37.03.11. The Conjunctive Management Rules prescribe procedures for responding to a
delivery call made by the holder of a senior priority surface or ground water right against junior
priority ground water rights in an area having a common ground water supply. IDAPA
37.03.11.001.

29.  Rule 10 of the Conjunctive Management Rules, [IDAPA 37.03.11.010, contains
the following pertinent definitions:

01. Area Having A Common Ground Water Supply. A ground water source within
which the diversion and use of ground water or changes in ground water recharge affect the
flow of water in a surface water source or within which the diversion and use of water by a
holder of a ground water right affects the ground water supply available to the hoiders of other
ground water rights.

03. Conjunctive Management. Legal and hydrologic integration of administration of the
diversion and use of water under water rights from surface and ground water sources,
including areas having a common ground water supply.

04. Delivery Call. A request from the holder of a water right for administration of water
rights under the prior appropriation doctrine,

07. Full Economic Development Of Underground Water Resources. The diversion and
use of water from a ground water source for beneficial uses in the public interest at a rate that
does not exceed the reasonably anticipated average rate of future natural recharge, in a
manner that does not result in material injury to senior-priority surface or ground water rights,
and that furthers the principle of reasonable use of surface and ground water as set forth in
Rule 42.

08. Futile Call. A delivery call made by the holder of a senior-priority surface or ground
water right that, for physical and hydrologic reasons, cannot be satisfied within a reasonable
time of the call by immediately curtailing diversions under junior-priority ground water rights
or that would result in waste of the water resource.

14, Material Injury. Hindrance to or impact upon the exercise of a water right caused by
the use of water by another person as detertnined in accordance with ldaho Law, as set forth
in Rule 42,
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16. Person. Any individual, partnership, corporation, association, govermnmental subdivision
or agency, or public or private organization or entity of any character.

17. Petitioner. Person who asks the Department to initiate a contested case or to otherwise
take action that will result in the issuance of an order or rule.

19. Reasonably Anticipated Average Rate Of Future Natural Recharge. The estimated
average annual volume of water recharged to an area having a common ground water supply
from precipitation, underflow from tributary sources, and stream losses and also water
incidentally recharged to an area having a common ground water supply as a result of the
diversion and use of water for irrigation and other purposes. The estimate will be based on
: available data regarding conditions of diversion and use of water existing at the time the
! estimate is made and may vary as these conditions and available information change.

20. Respondent, Persons against whom complaints or petitions are filed or about whom
investigations are initiated.

30.  As used herein, the term “injury” means “material injury” as defined by Rule
10.14 of the Conjunctive Management Rules.

31,  The diversion and use of ground water under existing rights results in an average
£ annual depletion of ground water from the ESPA of nearly 2.0 million acre-feet and does not
exceed the “Reasonably Anticipated Average Rate of Future Natural Recharge,” consistent with
Rule 10.07 of the Conjunctive Management Rules.

32. Rule 20 of the Conjunctive Management Rules, IDAPA 37.03.11.020, contains
the following pertinent statements of purpose and policies for conjunctive management of
surface and ground water resources:

01. Distribution Of Water Among The Holders Of Senior And Junior-Priority Rights.
The rules apply to all situations in the State where the diversion and use of water under
junior-priority ground water rights either individually or collectively causes material injury to
uses of water under senior-priority water rights. The rules govern the distribution of water
from ground water sources and areas having a common ground water supply.

02. Prior Appropriation Doctrine. These rules acknowledge all elements of the prior
appropriation doctrine as established by Idaho law.

03. Reasonable Use Of Surface And Ground Water. These rules integrate the
administration and use of surface and ground water in a manner consistent with the traditional
policy of reasonable use of both surface and ground water. The policy of reasonable use
includes the concepts of priority in time and superiority in right being subject to conditions of
reasonable use as the legislature may by law prescribe as provided in Article XV, Section 3,
Idaho Constitution, optimurmn development of water resources in the public interest prescribed
in Article XV, Section 7, Idaho Constitution, and full economic development as defined by
; Idaho law. An appropriator is not entitled to comnmand the entirety of large volumes of water
A in a surface or ground water source to support his appropriation contrary to the public policy
of reasonable use of water as described in this rule.
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04. Delivery Calls. These rules provide the basis and procedure for responding to delivery
calis made by the holder of a senior-priority surface or ground water right against the holder
of a junior-priority ground water right. The principle of the futile call applies to the
distribution of water under these rules. Although a call may be denied under the futile call
doctrine, these rules may require mitigation or staged or phased curtailment of a junior-
priority use if diversion and use of water by the holder of the junior-priority water right causes
material injury, even though not immediately measurable, to the holder of a senior-priority
surface or ground water right in instances where the hydrologic connection may be remote,
the resource is large and no direct immediate relief would be achieved if the junior-priority
water use was discontinued.

05. Exercise Of Water Rights. These rules provide the basis for determining the
reasonableness of the diversion and use of water by both the holder of a senior-priority water
right who requests priority delivery and the holder of a junior-priority water right against
whom the call is made.

33, Rule 40 of the Conjunctive Management Ruies, IDAPA 37.03.11.040, sets forth
the following procedures to be followed for responses to calls for water delivery made by the
holders of senior priority surface or ground water rights against the holders of junior priority
ground water rights from areas having a common ground water supply in an organized water
district:

01. Responding To A Delivery Call. When a delivery call is made by the holder of a
senior-priority water right (petitioner) alleging that by reason of diversion of water by the
holders of one or more junior-priority ground water rights (respondents) from an area having a
common ground water supply in an organized water district the petitioner is suffering material
injury, and upon a finding by the Director as provided in Rule 42 that material injury is
oceutring, the Director, through the watermaster, shall:

a. Regulate the diversion and use of water in accordance with the priorities of rights of the
various surface or ground water users whose rights are included within the district,
provided, that regulation of junior-priority ground water diversion and use where the
material injury is delayed or long range may, by order of the Director, be phased-in over
not more than a five-year period to lessen the economic impact of immediate and complete
curtailment; or

b. Allow out-of-priority diversion of water by junior-priority ground water users pursuant
to a mitigation plan that has been approved by the Director.

02. Regulation Of Uses Of Water By Watermaster. The Director, through the
watermaster, shall regulate use of water within the water district pursuant to Idaho law and the
priorities of water rights as provided in section 42-604, Idaho Code, and under the following
procedures;

a, The watermaster shall determine the quantity of surface water of any stream included
within the water district which is available for diversion and shall shut the headgates of the
holders of junior-priority surface water rights as necessary to assure that water is being
diverted and used in accordance with the priorities of the respective water rights from the
surface water source.

Amended Order of May 2, 2005 — Page 38 Aug. 038



b. The watermaster shall regulate the diversion and use of ground water in accordance
with the rights thereto, approved mitigation plans and orders issued by the Director,

¢. Where a call is made by the holder of a senior-priority water right against the holder of
a junior-priority ground water right in the water district the watermaster shall first
determine whether a mitigation plan has been approved by the Director whereby diversion
of ground water may be allowed to continue out of priority order. If the holder of a junior-
priority ground water right is a participant in such approved mitigation plan, and is
operating in conformance therewith, the watermaster shall allow the ground water use to
continue out of priority.

d. The watermaster shall maintain records of the diversions of water by surface and
ground water users within the water district and records of water provided and other
compensation supplied under the approved mitigation plan which shall be compiled into
the annual report which is required by section 42-606, Idaho Code.

e. Under the direction of the Department, watermasters of separate water districts shall
cooperate and reciprocate in assisting each other in assuring that diversion and use of
water under water rights is administered in a manner to assure protection of senior-priority
water rights provided the relative priorities of the water rights within the separate water
districts have been adjudicated.

03. Reasonable Exercise Of Rights. In determining whether diversion and use of water
under rights will be regulated under Rules 40.01 .a., or 40.01.b., the Director shall consider
whether the petitioner making the delivery call is suffering material injury to a senior-ptiority
water right and is diverting and using water efticiently and without waste, and in a manner
consistent with the goal of reasonable use of surface and ground waters as described in Rule
42. The Director will also consider whether the respondent junior-priority water right holder
is using water efficiently and without waste.

04. Actions Of The Watermaster Under A Mitigation Plan. Where a mitigation plan has
been approved as provided in Rule 42, the watermaster may permit the diversion and use of
ground water to continue out of priority order within the water district provided the holder of
the junior-priority ground water right operates in accordance with such approved mitigation
plan.

a4, The Letter filed on January 14, 2005, with the Director by the Surface Water
Coalition will be treated pursuant to Conjunctive Management Rule, 40. Rule 40 applies only to
areas within Water Districts No. 120 and No. 130.

35.  Inaccordance with Rule 40 of the Conjunctive Management Rules, curtailment of
junior priority ground water rights may only occur if the use of water under senior priority rights
is consistent with Rule 20.03 of the Conjunctive Management Rules and injury is determined to
be caused by the exercise of the junior priority rights. Factors that will be considered in
determining whether junior priority ground water rights are causing injury to the senior priority
water rights held by or for the benefit of the members of the Surface Water Coalition are set forth
in Rule 42 of the Conjunctive Management Rules as follows:
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01. Factors. Factors the Director may consider in determining whether the holders of water
rights are suffering material injury and using water efficiently and without waste include, but
are not limited to, the following:

a. The amount of water available in the source from which the water right is diverted.
b. The effort or expense of the holder of the water right to divert water from the source.

¢, Whether the exercise of junior-priority ground water rights individually or collectively
affects the quantity and timing of when water is available to, and the cost of exercising, a
senior-priority surface or ground water right. This may include the seasonal as well as the
multi-year and cumulative impacts of all ground water withdrawals from the area having a
common ground water supply.

d. If for irrigation, the rate of diversion compared to the acreage of land served, the annual
volume of water diverted, the system diversion and conveyance efficiency, and the method
of irrigation water application.

e. The amount of water being diverted and used compared to the water rights.
f. The existence of water measuring and recording devices.

g. The extent to which the requirements of the holder of a senior-priority water right could
be met with the user’s existing facilities and water supplies by employing reasonable
diversion and conveyance efficiency and conservation practices; provided, however, the
holder of a surface water storage right shall be entitled to maintain a reasonable amount of
carry-over storage to assure water supplies for future dry years. In determining a
reasonable amount of carry-over storage water, the Director shall consider the average
annual rate of fill of storage reservoirs and the average annual carry-over for prior
comparable water conditions and the projected water supply for the system.

h. The extent to which the requirements of the senior-priority surface water right could be
met using alternate reasonabie means of diversion or alternate points of diversion,
including the construction of wells or the use of existing wells to divert and use water from
the area having a common ground water supply under the petitioner’s surface water right

priority.

02. Delivery Call For Curtailment Of Pumping, The bolder of a senior-priority surface or
ground water right will be prevented from making a delivery call for curtailment of pumping
of any well used by the holder of a junior-priority ground water right where use of water
under the junior-priority right is covered by an approved and effectively operating mitigation
plan.

36.  There currently is no approved and effectively operating mitigation in place to
mitigate for injury, if any, to the water rights held by or for the benefit of the members of the
Surface Water Coalition.

37.  Inldaho, water rights are real property, Idaho Code § 55-101(1). However, water
rights are unique because they are usuftuctuary, Washington County Irrigation Dist. v. Talboy, 55
Idaho 382, 389, 43 P.2d 943, 945 (1935). “[Tlhe right of property in water is usufructuary, and
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consists not so much of the fluid itself as the advantage of its use. . .. [R]unning water, so long
as it continues to flow in its natural course, is not, and cannot be made, the subject of private
ownership. A right may be acquired to its use which will be regarded and protected as property,
but it has been distinctly declared in several cases that this right carries with it no specific
property of the water itself.” SAMUEL C. WIEL, WATER RIGHTS IN THE WESTERN STATES § 18
(1911). Being usufructuary, water rights do not stand on their own. Instead, water rights “are the
complement of, or one of the appurtenances of, the land or other thing to which, through
necessity, said water is being applied .. ..” ldaho Code § 42-101. The usufructuary nature of a
water right is found in Article XV, § 1 of the Idaho Constitution, which states in full:

The use of all waters now appropriated, or that may hereafier be appropriated for sale, rental
or distribution; also of all water originally appropriated for private use, but which after such
appropriation has heretofore been, or may hereafier be sold, rented, or distributed, is hereby
declared to be a public use, and subject to the regulation and control of the state in the
manner prescribed by faw.

Emphasis added.

38.  Inaddition, Article XV, § 3 of the Idaho Constitution provides that “[t]he right to
divert and appropriate the unappropriated waters of any natural stream fo beneficial uses, shall
never be denied. . . .” Emphasis added. According to the ldaho Supreme Court, “it is against the
public policy of the state, as well as against express enactments, for a water vser to take from an
irrigation canal more water, of that to which he is entitled, than is necessary for the irrigation of
his land and for domestic purposes. The waters of this state belong to the state, and the right to
the beneficial use thereof is all that can be acquired.” Coulson v. Aberdeen-Springfield Canal
Co., 39 Idaho 320, 323-324, 227 P. 29, 30 (1924) (emphasis added).

39.  Evenif an appropriator possesses a right to use up to a certain quantity of water,
that right is tempered by the concept of beneficial use. Schodde, 224 U.S. 107; Lee v. Hanford,
21 Idaho 327, 121 P. 558 (1912),

40.  “A prior appropriator is only entitled to the water to the extent that he has use for
it when economically and reasonably used. It is the policy of the law of this state to require the
highest and greatest possible duty from the waters of the state in the interest of agriculture and
for useful and beneficial purposes.” Washington State Sugar v. Goodrich, 27 Idaho 26, 44, 147
P. 1073, 1079 (1915).

41.  Again, the 1daho Supreme Court “has declared that ‘it is against the public policy
of the state . . . for a water user to take from an irrigation canal more water, of that to which he is
entitled, than is necessary for the irrigation of his land. . ... That policy logically applies also to
a stream supplying several farms, and prohibits appellant from diverting more water than
necessary for the beneficial purpose regardless of alleged seniority in right through priority in
time.” Glenn Dale Ranches, Inc. v. Shaub, 94 Idaho 585, 588, 494 P.2d 1029, 1032 (1972).

42.  Even when an appropriator has control of public water, the appropriator cannot
prevent the state from regulating its use. Idaho Const. Art. XV, § 1; Idaho Code § 42-101. For
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example, appropriators are prohibited from committing waste or applying water in a non-
beneficial manner:

It must be remembered that the policy of the law of this state is to secure the maximum use
and benefit of its water resources. Reynolds Irrigation District v. Sproat, 69 Idaho 315, 206
P.2d 774; Constitution, Art. 15; §§ 42-104, 42-222 1.C. To effectuate this policy, the
legislature has made it a misdemeanor to waste water from a stream, the waters of which are
used for irrigation. § 18-4302 1.C. Under this section and the constitutional policy cited, it is
the duty of a prior appropriator to allow the water, which he has the right to use, to flow down
the channel for the benefit of junior appropriators at times when he has no immediate need for
the use thereof.

Mountain Home Irrigation Dist. v. Duyffy, 79 Idaho 435, 442, 319 P.2d 965, 968 (1957). See
Stickney v. Hanrahan, 7 1daho 424, 433, 63 P. 189, 191 (1900} (“It is the policy of the law to prevent
wasting of water.”).

43,  Inldaho, ground water is treated similarly to surface water in terms of
appropriation, priority, and the requirement that the water be put to a beneficiai use:

The traditional policy of the state of {daho, requiring the water resources of this state to be
devoted to beneficial use in reasonable amounts through appropriation, is affirmed with
respect to the ground water resources of this state as said term is hereinafter defined and,
while the doctrine of “first in time is first in right” is recognized, a reasonable exercise of this
right shall not block full economic development of underground water resources.

Idaho Code § 42-226.

Because Idaho Code § 42-226 seeks to promote “optimum development of water resources . . .
[.]” it is consistent with the Idaho Constitution. Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 584,
513 P.2d 627, 636 (1973) (emphasis added).

44,  In Fellhauer v. People, the Colorado Supreme Court, in interpreting a portion of
Colorado’s eonstitution, which the drafters of the Idaho Constitution considered in crafiing
Article XV, § 3, reached the same conclusions regarding full or optimal economie development
of underground water resources:

It is implicit in these constitutional provisions that, along with Vested rights, there shall be
Maxinum utilization of the water of this state. As administration of water approaches its
second century the curtain is opening upon the new drama of Maximun utilization and how
constitutionally that doctrine can be integrated into the law of Vested rights. We have known
for a long time that the doctrine was lurking in the backstage shadows as a result of the
accepted, though oft violated, principle that the right to water does not give the right to waste
it.

Fellhauer v. People, 447 P.2d 986, 994 (Colo. 1968).

45.  Based upon the Idaho Constitution, Idaho Code, the Conjunctive Management
Rules, and decisions by Idaho courts, in conjunction with the reasoning established by the
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Colorado Supreme Court in Fellhauer, it is clear that injury to senior priority surface water rights
by diversion and use of junior priority ground water rights occurs when diversion under the
junior rights intercept a sufficient quantity of water to interfere with the exercise of the senior
primary and supplemental water rights for the authorized beneficial use. Because the amount of
water necessary for beneficial use can be less than decreed or licensed quantities, it is possible
for a senior to receive less than the decreed or licensed amount, but not suffer injury. Thus,
senior surface water right holders cannot demand that junior ground water right holders diverting
water from a hydraulically-connected aquifer be required to make water available for diversion
unless that water is necessary to accomplish an authorized beneficial use.

46,  Inits Letter, the Surface Water Coalition asserts that:

The extent of injury equals the amount of water diminished and the cumulative shortages in
natural flow and storage water which is the result of groundwater depletions. Impacts have
been occurring as a result of ground water depletions and reduced reach aceruals for several
years, resulting in material injury to the water rights of the Surface Water Coalition.

Any and all water that is pumped under junior groundwater rights that would otherwise accrue
to the Snake River to satisfy a senior surface water right, as demonstrated by the model,
results in a ‘material injury’ to the Surface Water Coalition’s senior surface water rights.

Letter at p. 3.

47, Contrary to the assertion of the Surface Water Coalition, depletion does not equate to
material injury. Material injury is a highly fact specific inquiry that must be determined in
accordance with IDAPA conjunctive management rule 42. The Surface Water Coalition has no
legal basis to seek the future curtailment of junior priority ground water rights based on injury
alleged by the Coalition to have occurred in prior years.

48.  Whether the senior priority water rights held by or for the benefit of members of
the Surface Water Coalition are injured depends in large part on the total supply of water needed
for the beneficial uses authorized under the water rights held by members of the Surface Water
Coalition and available from both natural flow and reservoir storage combined. To administer
junior priority ground water rights while treating the natural flow rights and storage rights of the
members of the Surface Water Coalition separately would either: (1) lead to the curtailment of
junior priority ground water rights, absent mitigation, when there is insufficient natural flow for
the senior water rights held by the members of the Surface Water Coalition even though the
reservoir space allocated to members of the Surface Water Coalition is full; or (2) lead to the
curtailment of junior priority ground water rights, absent mitigation, anytime when the reservoir
space allocated to the members of the Surface Water Coalition is not full even though the natural
flow water rights held by members of the Surface Water Coalition were completely satisfied.
Either outcome is wholly inconsistent with the provision for “full economic development of
underground water resources” in Idaho Code § 42-226 articulated as “optim[al] development” in
Baker v. Ore-Ida Foods, Inc., 95 Idaho 5375, 584, 513, P.2d 627, 636 (1973).

Amended Order of May 2, 2005 — Page 43
Aug. 043



49.  The Director has determined that the average of the inflow diverted in 2002 and
2004 for each member of the Coalition provides a reasonable lower-bound estimate of the natural
flow that may be divertible in 2005 by each member of the Coalition. See Findings 103 and 104.

50.  The amounts of water diverted in 1995 are deemed to be the minimum amounts
needed for full deliveries to land owners and shareholders served by the members of the Surface
Water Coalition. The Director has used the 1995 diversions to predict the shortages in surface
water supplies that are reasonably likely for Coalition members in 2005. See Findings of Fact
115 and 116.

51.  The members of the Surface Water Coalition should not be required to exhaust
their available storage water prior to being able to make a delivery call against the holders of
junior priority ground water rights. The members of the Coalition are entitled to maintain a
reasonable amount of carryover storage water to minimize shortages in fuirture dry years pursuant
to Rule 42.01.g of the Conjunctive Management Rules (IDAPA 37.03.11.042.01.g). See
Findings 118 and 119.

52.  The reasonably likely material injury predicted for 2005 is the sum of the
shortages set forth in Finding 116, if any, and the shortfalls in predicted carryover as compared to
the reasonable amounts of carryover storage set forth in Finding 119, if any. The material injury
predicted for 2005 to the members of the Surface Water Coalition is 133,400 acre-feet of water.
See Finding of Fact 120.

53.  Based upon the foregoing Findings of Fact and Conclusions of Law, the Director
concludes that members of the Surface Water Coalition will be materially injured in 2005 by
ground water depletions in Water Districts No. 120 and No. 130. Holders of certain ground
water rights having priorities of February 27, 1979, and later within Water Districts No. 120 and
No. 130 are required to either curtail the diversion and use of ground water for the remainder of
2005, provide replacement water to the members of the Surface Water Coalition as mitigation, or
a combination of both. The required curtailment or mitigation shall be governed by the
following order.

, 2005 --P
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ORDER

The Director enters the following Order in response to the Letter for the reasons stated iﬁ
the foregoing Findings of Fact and Conclusions of Law.

IT IS HEREBY ORDERED as follows:

1. The watermasters for Water Districts No. 120 and No. 130 are directed to issue
written notices by April 22, 2005, or as soon thereafter as practicable, to the holders of
consumptive ground water rights in Water Districts No. 120 and No. 130 having priority dates of
February 27, 1979, and later and identified to the watermasters by the Department, including
consumptive ground water rights for agricultural, commercial, industrial, and municipal uses,
excluding in-house culinary uses. The written notices are to advise the holders of such
consumptive ground water rights of this Order and to instruct the holders of such rights that they
are required to provide replacement water to the members of the Surface Water Coalition as
mitigation for out-of-priority depletions, as provided herein, in amounts equal to the annual
depletions to the reach gains in the Snake River between the Near Blackfoot Gage and the
Minidoka Gage under their rights as determined using the Department’s ground water model for
the ESPA. The notices are to also advise such right holders that failure to provide sufficient
replacement water will result in their diversions being curtailed for the remainder of 2005 or in
future years, as provided herein, in accordance with the provisions of Idaho Code §§ 42-602 and
42-607 and the directions and orders of the Director.

2. Holders of ground water rights affected by this Order where the purpose of use is
irrigation shall provide the required replacement water through the North Snake, Magic Valley,
Aberdeen-American Falls, Bingham, or Bonneville-Jefferson ground water districts. Holders of
ground water rights for irrigation that are not members of one of these ground water districts
shall be deemed a nonmember participant for mitigation purposes pursuant to H.B. No. 848 (Act
Relating to the Adminisiration of Ground Water Rights within the Eastern Snake River Plain,
ch. 352, 2004 Idaho Sess. Laws 1052) and shall be required to pay the ground water district
nearest the lands to which the water right is appurtenant for replacement water as mitigation
pursuant to Idaho Code § 42-5259.

3. Holders of ground water rights affected by this Order where the purpose of use is
commercial, industrial, or municipal may provide the required replacement water through a
ground water district as a nonmember participant for mitigation or may separately or jointly
provide the required replacement water.

4, The Department shall allocate the amounts of replacement water required as
mitigation to members of the Surface Water Coalition. The amount of replacement water
required to mitigate diversions of ground water for irrigation shall be provided by the North
Snake, Magic Valley, Aberdeen-American Falls, Bingham, or Bonneville-Jefferson ground water
districts as follows:
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North Snake Ground Water District: 2,400 acre-feet

Magic Valley Ground Water District: 17,800 acre-feet
Aberdeen- American Falls Ground Water District: 58,700 acre-feet
Bingham Ground Water District: 14,900 acre-feet
Bonneville-Jefferson Ground Water District: 7,200 acre-feet

These amounts equal the increase in reach gains in the Snake River between the Near Blackfoot
Gage and the Minidoka Gage that would occur over time based on the ground water model
simulations described in Finding 127, except for the Aberdeen-American Falls Ground Water
District. The required amount of replacement water for the Aberdeen-American Falls Ground
Water District is 12.9 percent more than described in Finding 127 to provide replacement water
as mitigation for ground water rights for irrigation that are within Water Districts No. 120 and
No. 130 but that are not within any of the ground water districts. Nearly all such rights are
located east of American Falls Reservoir in an area adjacent to the Aberdeen-American Falls
Ground Water District. See Finding 130.

5. The required replacement water can be provided over time on an annual basis in
amounts at least equal to the increase in reach gains in the Snake River between the Near Black
Foot Gage and Minidoka Gage that would resuit from curtailment of the affected ground water
rights based on simulations using the Department’s ground water model for the ESPA. The
simulated increase in reach gains in the Snake River from curtailment of affected ground water
rights for irrigation in 2005 for the first four years is set forth in Finding 127. The total amount
of replacement water provided for mitigation in 2005 shall not be less than 27,700 acre-feet,
which equals the amount of the predicted shortage in 2005 set forth in Findings 115 and 116.

6. If all of the replacement water required for mitigation is not provided in 2005, the
amount remaining to be provided shall be an obligation for future years and additive to future
mitigation requirements, if any, should material injury continue. The amount remaining as a
future obligation shall not be cancelled unless the storage space held by the members of the
Surface Water Coalition under contract with the USBR fills.

7. The amount of replacement water required, both for 2005 and in future years, can
be reduced by foregoing (curtailing) consumptive uses authorized under the affected water rights
or other water rights so long as full beneficial use was made under the forgone rights in the prior
year.

8. If at any time the mitigation for out-of-priority depletions is not provided as
required herein, the associated water rights are subject to immediate curtailment, based on the
priorities of the rights, to the extent mitigation has not been provided,

9, As required herein, the North Snake, Magic Valley, Aberdeen-American Falls,
Bingham, and Bonneville-Jefferson ground water districts, and other entities seeking to provide
replacement water or other mitigation in lieu of curtailment, must file a plan for providing such
replacement water with the Director, to be received in his offices no later than 5:00 pm on April
29, 2005, Requests for extensions to file a plan for good cause will be considered on a case-by-
case basis and granted or denied based on the merits of any such individual request for extension.
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The plan will be disallowed, approved, or approved with conditions by May 6, 2005, or as soon
thereafier as practicable in the event an extension is granted as provided in the order granting the
extension. A plan that is approved or approved with conditions will be enforced by the
Department and the watermasters for Water Districts No, 120 and No. 130 through curtailment of
the associated rights in the event the plan is not fully implemented.

10,  The Director will monitor water supply requirements and the water supplies
available throughout the irrigation season and may issue additional orders or instructions to the
watermasters as conditions warrant,

11.  The Director will make a final determination of the amounts of mitigation
required and actually provided after the final accounting for surface water diversions from the
Snake River for 2005 is complete. To the extent less mitigation is provided than was actually
required, a mitigation obligation will carry forward to 2006 and be added to any new mitigation
determined to be required for 2006, To the extent more mitigation is provided than was actually
required, a mitigation credit will carry forward to 2006 and be subtracted from any new
mitigation determined to be required for 2006.

12.  The Director will make a determination of the extent of injury reasonably likely to
occur to members of the Surface Water Coalition from out-of-priority ground water depletions
under water rights within water districts annually after April 1, when the USBR and USACE
release forecasts for inflow to the Upper Snake River Basin for the period April 1 through July
31, and require mitigation or curtaifment as warranted without further demand by members of the
Coalition until such time that a permanent mitigation plan may be approved.

13, Mitigation debits and credits resulting from year-to-year mitigation will continue
to accrue and carry forward until such time as the storage space held by the members of the
Surface Water Coalition under contract with the UUSBR fills. At that time, any remaining debits
and credits will cancel.

14,  Mitigation requirements resulting from orders of the Director in response to other
pending requests for water rights administration of junior priority ground water rights may be in
addition to the mitigation requirements set forth herein.

IT IS FURTHER ORDERED that pursuant to Idaho Code § 67-5247 this Order is made
effective upon issuance due to the immediate danger to the public welfare posed by the lack of
certainty existing among holders of water rights for the diversion and use of ground water for
irrigation from the Eastern Snake Plain Aquifer as to whether water will be available under the
priorities of their respective rights during the 2005 irrigation season.

IT IS FURTHER ORDERED that this is a final order of the agency. Any party may file a
petition for reconsideration of this final order within fourteen (14) days of the service date of this
order. The agency will dispose of the petition for reconsideration within twenty-one (21) days of

its receipt, or the petition will be considered denied by operation of law pursuant to Idaho Code
§ 67-5246.
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IT IS FURTHER ORDERED that any person aggrieved by this decision shall be entitled
to a hearing before the Director to contest the action taken provided the person files with the
Director, within fifteen (15) days after receipt of written notice of the order, or receipt of actual
notice, a written petition stating the grounds for contesting the action and requesting a hearing.
Any hearing conducted shall be in accordance with the provisions of chapter 52, title 67, ldaho
Code, and the Rules of Procedure of the Department, IDAPA 37.01.01. Judicial review of any
final order of the Director issued following the hearing may be had pursuant to Idaho Code § 42-
1701A(4).

DATED this 2 day of May 2005,

KARL J/DREHER
Director
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JOHN SIMPSON
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POBOX 2139
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JEFFREY C. FEREDAY
MICHAEL C. CREAMER
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

AMERICAN FALLS RESERVOIR DISTRICT 2,

A & B IRRIGATION DISTRICT,
BURLEY IRRIGATION DISTRICT,
MINIDOKA IRRIGATION DISTRICT, and
TWIN FALLS CANAL COMPANY,

Plaintiffs, and
RANGEN, INC., CLEAR SPRINGS FOODS,
INC., THOUSAND SPRINGS WATER USERS
ASSOCIATION, and IDAHO POWER
COMPANY,

Intervenors,

V.

THE IDAHO DEPARTMENT OF WATER
RESOURCES and KARL DREHER, its Director,

Defendants, and

IDAHO GROUND WATER APPROPRIATORS,

INC,,

Intervenors.
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)
)
)
)
)
)
)
)
)
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Case No. CV-2005-600

DEFENDANTS’
MEMORANDUM IN RESPONSE
TO MOTIONS FOR SUMMARY
JUDGMENT

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 1

Aug. 067 [y
1



COME NOW DEFENDANTS, the IDAHO DEPARTMENT OF WATER
RESOURCES (“IDWR” or “the Department”) and KARL DREHER, in his capacity as
Director of IDWR (“the Director”) and hereby submit this memorandum in response to
the motions for summary judgment filed in the above-captioned matter by the Plaintiffs
and intervenors Rangen, Inc., Thousand Spring Water Users’ Association, and Clear
Springs Foods, Inc. (“Intervenors”). This memorandum responds to all four pending
motions for summary judgment. Hereinafter, the term “Plaintiffs” refers collectively to

the named Plaintiffs and the Intervenors.

STATEMENT OF FACTS

The Department promulgated the Rules for Conjunctive Management of Surface
and Ground Water Resources (“the Rules”)! in October 1994 and submitted them to the
Idaho Legislature. The Legislature did not reject or modify the Rules and has taken no
subsequent action with respect to the Rules. Thus, the Rules are final and have been in
effect since late 1994.

The Plaintiffs and the intervenors in this action who are aligned with the
Plaintiffs—Rangen, Inc., Clear Springs Foods, Inc., and certain members of the
Thousand Springs Water Users Association (“Intervenors”)—made written requests to
the Department for delivery of water and the administration of junior ground water rights.
The Director interpreted the requests as delivery calls under the Rules and initiated
contested éases in which he applied the Rules and issued a number of orders. The
Plaintiffs and the Intervenors requested hearings on the orders, as was their right, and the
Director set hearing dates and pre-hearing schedules and deadlines for preliminary

matters and filings. Before the dates set fof the hearings, the original Plaintiffs filed this
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action, alleging that the Rules are unconstitutional and invalid both facially and as-
applied. Shortly thereafter, the Intervenors intervened into this case, and also alleged a
combination of facial and as-applied challenges to the Rules.

The Department filed a motion to dismiss on grounds of primary jurisdiction and
failure to exhaust administrative remedies. Shortly before the hearing on the motion to
dismiss, the Plaintiffs filed a Motion for Summary Judgment as to all their claims, both
facial and as-applied, supported by an affidavit containing copies of several orders the
Director had issued in the Plaintiffs’ contested case, as well as other documents relevant
to the Plaintiffs’ as-applied claims. After the hearing but before the Court entered its
Order on IDWR’s Motion to Dismiss, the Intervenors also filed motions for summary
judgment as to all of their facial and as-applied claims, each of which was also supported
by an affidavit containing copies of orders the Director has issued in their respective
contested cases, and other documents relevant to the as-applied claims. In all, the
Plaintiffs and the Intervenors filed approximately 100 pages of briefing and
approximately 750 pages of affidavits and exhibits.

The Court entered its Order on the Motion to Dismiss on November 4, 2005,
denying the motion as to the facial challenges and stating that a ruling on the as-applied
challenges was avoided as unnecessary. Order on IDWR’s Motion to Dismiss at 8. The
Defendants thereafter filed a Motion For Order Denying Summary Judgment Without
Prejudice And Establishing Schedule For Summary Judgment Pursuant To Order On
IDWR’s Motion To Dismiss (“Motion to Re-Brief”), requesting that the pending motions
for summary judgment be dismissed without prejudice and that the briefing schedule be

re-set with instructions to confine the arguments to the facial challenges only. The Court

! Codified under IDAPA 37, Title 03, Chapter 11.
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denied the Motion to Re-Brief in a hearing held on November 29, 2005, but expressly
stated that the Order on the Motion to Dismiss had eliminated the as-applied challenges
from consideration as part of Plaintiffs’ and Intervenors’ motions for sﬁmmary judgment.
See Affidavit of Phillip J. Rassier in Support of Defendants’ Memorandum in Response
to Motions for Summary Judgment (“Rassier Affidavit™) at Exhibit A, pp. 64-69, in large
part because the contested cases on the Plaintiffs’ and Intervenors’ delivery calls remain
pending before the Department. The Court limited the motions for summary judgment
pending in this action to the facial challenges only. See id.

OBJECTION TO AFFIDAVITS AND AS-APPLIED ARGUMENTS

Because a facial challenge to the Conjunctive Management Rules is a pure
question of law, the affidavits previously filed in support of the motions for summary
judgment are irrelevant to the Plaintiffs’and Intervenors’ facial challenges. The affidavits
are only relevant to the fact-based, as-applied claims and arguments, which are not before
the Court. However, the affidavits remain in the record, therefore, the Defendants
formally object to the affidavits and the attached exhibits as being irrelevant to the issues
remaining before the Court in this action.

Similarly, the Defendants object to the parts and portions of the Plaintiffs’ briefs
that explicitly or implicitly cite or rely on the affidavits and exhibits, and to any as-
applied arguments in said briefs.

The Defendants also hereby assert they have attempted to address and rebut each
and every facial challenge argument contained in the summary judgment motions and
briefs. However, due to the nature of the Plaintiffs’ briefs, it iskpossible that the

Defendants inadvertently failed to address an argument that the Court may subsequently
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determine was a facial challenge argument. The Plaintiffs’ briefs did not explicitly
segregate or label their facial and as-applied arguments, and these different arguments are
often intermixed, sometimes even in the same paragraphs of the various briefs. Thus,
should the Court determine that the Defendants have failed to address any of the facial
challenge arguments in the summary judgment briefs, the Defendants request the Court
for leave to file supplemental briefing to address such argument(s).

ARGUMENT
I INTRODUCTION

Plaintiffs in this case challenge the facial validity of the Rules of the Department
that provide for the combined administration of interconnected surface and ground water
rights. Plaintiffs argue that whenever their decreed senior priority surface water rights
are not being filled to the maximum amount reflected in their decree, the Department has
an affirmative duty to automatically curtail the diversion of water under all junior priority
ground water rights from interconnected ground water sources in the Snake River basin
that could affect their source of supply.

Plaintiffs argue that the Department has this duty of automatic curtailment
regardless of whether they have made a call for the delivery of water and regardless of
whether they have a need for the water to satisfy the beneficial uses authorized under
their water rights.

The Plaintiffs’ approach to water law focuses on the priority date and quantity
elements of their water rights to the apparent exclusion of all other principles of the prior
appropriation doctrine as established by Idaho law. Absent from the Plaintiffs’ modified

version of the prior appropriation doctrine is any consideration of the essential principles

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 5
Aug. 071



relating to the reasonable and efficient diversion and use of water in an arid state. Absent
also is any notion of the futile call and the important principle that junior right holders are
only to be curtailed when their diversions cause material injury to the holders of more
senior rights.

Plaintiffs’ approach to water law would have the Department abandon oversight
of the state’s water resources to ensure that water diverted is applied to the beneficial use
for which it was appropriated without an unreasonable amount of waste. The Rules
incorporate these time-tested principles and provide a systematic method to administer
ground water rights in conjunction with senior surface rights and other ground water
rights. The Plaintiffs’ lawsuit challenges not only the Rules but also strikes at the very
heart of the prior appropriation doctrine as established by Idaho law and relied upon by
Idaho water users for more than a century.

Plaintiffs’ facial challenge rightly comes with a heavy burden to prove that the
Rules are incapable of any valid application. As demonstrated in the argument below,
Plaintiffs cannot meet this burden. The Rules can be validly applied and in fact provide
the tools necessary for the Director to properly distribute water to senior priority users in
accordance with Idaho law without improperly diminishing valid junior priority rights.

The Rules recognize well-respected principles of water law developed in the arid
West and adopted in Idaho by the Legislature and the Idaho Supreme Court over the past
one hundred years plus to secure the maximum benefit from the state’s scarce water
resources. Contrary to the arguments of the Plaintiffs, the law in Idaho is well
established that a water right is not an entitlement to divert the maximum amount of

water authorized under the right regardless of need or circumstances.
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I1. STANDARDS OF REVIEW

A. SUMMARY JUDGMENT STANDARDS

“Summary judgment is appropriate ‘if the pleadings, depositions, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue of material
fact and the moving part is entitled to a judgment as a matter of law.”” Foster v. Traul,
141 Idaho 890, ___, 120 P.3d 278, 280 (2005) (quoting Idaho Rule of Civil Procedure
56(c)). “If the evidence shows no disputed issues of material fact, what remains is a
question of law.” Spur Products Corp. v. Stoel Rives LLP, ___Idaho __, ___, 122 P.3d
300, 303 (2005). In this action, there is no factual evidence to consider because the only
question is whether the Rules are valid on their face.

B. FACIAL CHALLENGE STANDARDS

A party asserting regulations are unconstitutional on their face carries *“a heavy
burden.” Matter of Wilson, 128 Idaho 161, 167, 911 P.2d 754, 760 (1996). Regulations
are presumed valid and the Plaintiffs must establish that no set of circumstances exist
under which the Rules would be valid. Moon v. North Idaho Farmers Ass’n, 140 Idaho
536, 540, 545, 96 P.3d 637, 641, 646 (2004), cert. denied, 125 S.Ct. 1299 (2005); Rhodes
v. Indus. Comm’n, 125 Idaho 139, 142, 868 P.2d 467, 470 (1993); Lindstrom v. District
Bd. of Health Panhandle Dist. 1, 109 Idaho 956, 959-60, 712 P.2d 657, 660-61 (Ct. App.
1985).2 “A facial challenge means that the law is invalid in fofo and therefore incapable
of any valid application.” Stafe v. Newman, 108 Idaho 5, 11, 696 P.2d 856, 862 (1985)

(internal quotation marks and citations omitted).

2 “Administrative regulations are subject to the same principles of construction as are statutes.”

Rhodes, 125 Idaho at 142, 868 P.2d at 470.
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It is not enough for the Plaintiffs to show that an unconstitutional application of
the Rules is merely possible—they must show that such is inevitable. Anecdotal
evidence of an instance of allegedly unconstitutional or invalid application of the Rules is
insufficient to prevail on a facial challenge. Thus, for purposes of this case, the Rules are
presumed constitutional and Plaintiffs’ facial challenges fail unless they demonstrate that
the Rules cannot be valid or constitutional under any circumstances.>
III. LEGAL OVERVIEW

The Plaintiffs emphasize that under Idaho water law, “first in time is first in
right.” Plainly, this rule is a fundamental principle of the prior appropriation doctrine as
established by Idaho water law. See Idaho Const. art. XV § 3 (“Priority of appropriations
shall give the better right as between those using the water”). It is not the only
fundamental or important principle, however, as a brief review of Idaho water law
demonstrates.* Equally fundamental are the principles that a water right consists of a
right of use only—the State owns the water before, during and after the appropriator uses
it—and a water right is limited to the reasonable and efficient diversion and use of water

for beneficial purposes, without waste. Further, it is well established that the policy of

: The Plaintiffs incorrectly argue that the Rules must be presumed invalid under Bradbury v. Idaho

Judicial Council, 136 Idaho 63, 28 P.3d 1006 (2001), cert. denied, 534 U.S. 1115 (2002). Under Bradbury,
a presumption of invalidity arises and the burden of proof shifts only when a “fundamental right” is at
stake, and the exhaustive list of “fundamental rights” in Bradbury does not include water rights or real
propetty interests of any kind. See id. at 68, 69 n.2, 28 P.3d at 1011, 1012 n.2 (listing “fundamental rights”
as follows: (1) the right to travel interstate; (2) the freedom of association; (3) the right to participate in the
electoral process; (4) the right to privacy; and (5) access to courts).

4 Indeed, the reclamation of arid lands was uppermost in the minds of the framers of Article XV of
the Idaho Constitution: “Gentlemen of this convention, we are more interested today in the reclamation of
these sagebrush lands than any other problem that has been brought before this body.” II PROCEEDINGS
AND DEBATES OF THE CONSTITUTIONAL CONVENTION OF IDAHO 1889 at 1341 (quoting Mr. McConnell).
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Idaho water law is to promote and secure the maximum use and benefit, and the least

waste, of the State’s water resources.

A. INIDAHO, A WATER RIGHT IS A RIGHT OF USE FOR BENEFICIAL
PURPOSES.

Under the Idaho Constitution, the water is owned by the State in its sovereign
capacity and a water right only entitles the holder to use water for beneficial purposes.
See Idaho Const. art. XV § 3 (“The right to divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall never be denied”) (emphasis added).
“A water right differs from other species of property, in that the owner does not own the
water itself or have any property right in the corpus of the water; all the right which he
has is to use the same.” Albrethsen v. Wood River Land Co., 40 Idaho 49, 59, 231 P. 418,
421 (1924); see also Bennett v. Twin Falls North Side Land & Water Co., 27 Idaho 643,
650, 150 P. 336, 338-39 (1915) (“Under the Constitution and laws of the state, the
ownership of the corpus of the water is in the state”).

The policy of the prior appropriation doctrine as established by Idaho law “is to
secure the maximum use and benefit, and least wasteful use, of [the state’s] water
resources.” Poole v. Olaveson, 82 Idaho 496, 502, 356 P.2d 61, 65 (1960); Securing the
maximum beneficial use of the state’s water means “that it should always be so used as to
benefit the greatest number of inhabitants of the state . . . keeping in view the rule
existing all over the arid region, ‘First in time first in right.””” Hard v. Boise City
Irrigation & Land Co., 9 1daho 589, 594, 76 P. 331, 332 (1904). These principles have
been the “guiding star” of Idaho water law since its inception, id., and have been formally

recognized in the Idaho Code:

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 9
Aug. 075



The traditional policy of the state of Idaho, requiring the water resources
of this state to be devoted to beneficial use in reasonable amounts through
appropriation, is affirmed with respect to the ground water resources of
this state as said term is hereinafter defined and, while the doctrine of
"first in time is first in right" is recognized, a reasonable exercise of this
right shall not block full economic development of underground water
resources.

Idaho Code § 42-226.°

For these reasons, the prior appropriation doctrine as established by Idaho l‘aw
requires a water right holder to use water economically, efficiently and reasonably. “A
prior appropriator is only entitled to the water to the extent that he has use for it when
economically and reasonably used.” Washington State Sugar Co. v. Goodrich, 27 Idaho
26, 44, 147 P. 1073, 1079 (1915). “Economy must be required and demaﬁded in the use
and application of water.” Farmers' Co-op. Ditch Co. v. Riverside Irr. Dist., 16 Idaho

525,535, 102 P. 481, 483 (1909).°

s These longstanding principles were formally incorporated into section 7 of Article XV of the

Idaho Constitution by virtue of that provision’s reference to the “optimum development of water resources
in the public interest.” See Baker, 95 Idaho at 584, 513 P.2d at 636 (referring to the “constitutionally
enunciated policy of promoting optimum development of water resources in the public interest. Idaho
Const. art, 15, § 7). These policies also are recognized as foundational principles in prior appropriation
law across the western states. See, e.g., Santa Fe Trail Ranches Property Owners Ass’n v. Simpson, 990
P.2d 46, 54 (Colo. 1999) (referring to “fundamental principles of Colorado and western water law that
favor optimum use, efficient water management, and priority administration, and disfavor speculation and
waste™) (footnote omitted). Indeed, the New Mexico Supreme Court has stated that the utilization of water
for maximum benefits “is a requirement second to none,” and a “principal reason” for adoption of the prior
appropriation doctrine:

Water conservation and preservation is of utmost importance. Its utilization for maximum
benefits is a requirement second to none, not only for progress, but for survival.
Recognition of these facts, as well as a conviction that the doctrine of prior appropriation
was better suited to accomplishing the desired ends than was the common law riparian
doctrine must have been the principal reason for the adoption in this state of the prior
appropriation doctrine as the law applicable to water.

State ex rel. Martinez v. City of Las Vegas, 89 P.3d 47, 59 (N.M. 2004) (quoting Kaiser Steel Corp. v. W.S.
Ranch Co., 467 P.2d 986, 989 (N.M. 1970)).

6 See also Idaho Code § 42-101 (stating that the state’s industrial prosperity and agricultural

development depend largely on the “just apportionment [of water] to, and its economical use by, those
making a beneficial application of the same”) (emphasis added).

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 10
Aug. 076



Similarly, an appropriator’s means of diversion and conveyance may not
unreasonably impede maximum beneficial use of the state’s water resources or allow an
unreasonable waste of water. See Van Camp v. Emery, 13 Idaho 202, 208, 89 P. 752,
754 (1907) (holding that a senior was not entitled to continue to dam a stream to
subirrigate his meadows when such means of diversion caused a loss of enough water to
irrigate ten times as much land); Schodde v. Twin Falls Land & Water Co., 224 U.S. 107,
117 (1912) (holding that a senior was not entitled to continue using his existing water
wheels as a means of diversion when such could prevent use of a great surplus of
unappropriated water in the river).

Thus, contrary to the Plaintiffs’ characterization, the prior appropriation doctrine
as established by Idaho law is not simply a matter of “first in time is first in right.” The
prior appropriation doctrine is more than just a set of rules for defining and enforcing
private property rights—it is also a system of water allocation intended to promote the
public interest by making the most of the state’s water. Further, and as discussed in a
subsequent section of this memorandum, these principles apply not just in licensing and
adjudications, but also in the ongoing administration of water rights. “[Beneficial use] is
a continuing obligation.” Hagerman Water Right Owners, Inc., 130 Idaho at 735, 947
P.2d at 408. “Administering a water right is not a static business.” A & B Irr. Dist. v.
Idaho Conservation League, 131 Idaho 411, 414, 958 P.2d 568, 571 (1997).

B. OVERVIEW OF THE CONJUNCTIVE MANAGEMENT RULES

The Conjunctive Management Rules “govern the distribution of water from

ground water sources and areas having a common ground water supply.” Rule 20.01

7 Rule 20.01 means IDAPA 37.03.11.020.01. This convention for citation to particular provisions

of the Conjunctive Management Rules will be maintained throughout this memorandum.
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The Rules “prescribe procedures for responding to a delivery call made by the holder of a
senjor-priority surface or ground water right against the holder of a junior-priority ground
water right in an area having a common ground water supply.” Rule 01.

The Rules expressly acknowledge “all elements of the prior appropriation
doctrine as established by Idaho law.” Rule 20.02. Thus, the Rules require
administration in accordance with priority of right, and numerous provisions of the Rules
reiterate the rule of priority.8 The Rules also incorporate the well-established concepts
of reasonable and efficient use and diversion, and the policies of full and optimum
development of the state’s water resources. Rules 20.03, 42.01, 43.03. In general, the
Rules provide that a senior seeking administration of a junior ground water right must
make a “delivery call” to initiate the administrative procedure. Rules 30.01, 40.01, 41.01.

The Director had authority to promulgate the Rules under several provisions of
the Idaho Code. Sections 42-602 and 42-607 give the Director direction and control over

the distribution of water in water districts. Section 42-603 authorizes the Director to

8 The Rules’ plain language demonstrates clearly embodies the presumption that administration will

follow the principle that first in time is first in right:

e  Rule 30.07(g) authorizes the Director to issue summary orders to prohibit or limit withdrawals
from a well if its use “would affect the present or future use of any prior surface or ground water
right™; .

e Rule 30.09 provides that when a common ground water area is incorporated into a new or existing
water district, “the use of water shall be administered in accordance with the priorities of the
various rights as provided in Rule 40”;

e  Rule 30.10 provides that upon designation of a ground water management area, “the diversion and
use of water within such area shall be administered in accordance with the priorities of the various
water rights as provided in Rule 417,

e  Rule 40.01(a) provides that on a finding by the Director that a senior water right holder is
suffering material injury due to junior ground water diversions, the watermaster shall “[r]egulate
the diversion and use of water in accordance with the priorities of rights of the various surface and
ground water users whose rights are included within the district”;

e Rule 40.02(a) provides that the Director, through the watermaster, shall regulate the use of water
within the water district pursuant to Idaho law and the priorities of water rights”;

This listing is illustrative, not exhaustive—other provisions of the Rules also expressly incorporate or

reference the rule that first in time is first in right. See, e.g., Rules 00, 01, 10.07, 10.18, 20.03, 40.02,
40.05.

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 12
Aug. 078



promulgate rules and regulations for distributions of both surface waters and ground
waters. The Ground Water Act, Idaho Code §§ 42-226 et seq. (“GWA” or “the Act”),
authorizes the Director to supervise and control the administration of all rights to the use
of ground water. Idaho Code §§ 42-229, 42-237a(g). The GWA also authorizes the
Director to prescribe “reasonable rules and regulations of procedure” for conducting
hearings on claims by seniors claiming to have been adversely affected by junior ground
water users. Idaho Code § 42-237¢c. In addition, section 42-1805 contains a broad grant
of general rulemaking authority, empowering the Director to “promulgate, adopt, modify,
repeal and enforce rules implementing or effectuating the powers and duties of the
department.” Idaho Code § 42-1805(8).°

IV.  THE PLAINTIFFS’ FACIAL CHALLENGE ARGUMENTS ARE
DEFICIENT AS A MATTER OF LAW.

A. THE RULES CANNOT BE FACIALLY INVALID SIMPLY BECAUSE
THEY INCORPORATE OTHER WELL-ESTABLISHED PRINCPLES OF
THE DOCTRINE OF PRIOR APPROPRIATION AS ESTABLISHED BY
IDAHO LAW IN ADDITION TO THE PRINCIPLE THAT FIRST IN TIME
IS FIRST IN RIGHT.

The Plaintiffs concede that the Rules expressly incorporate the rule that first in

510

time is first in right, but argue that this is “merely lip service” " and the Rules are facially

invalid because they impose conditions of reasonable and efficient use on senior rights,

’ The nature and breadth of the rulemaking authority strongly suggests that the Legislature did not
view the distribution and administration statutes as self-executing and affirmatively intended that the
Director promulgate the rules and regulations for the administration of water rights and the distribution of
water.

10 Memorandum in Support of Plaintiffs’ Motion for Summary Judgment (*Plaintiffs’

Memorandum™) at 14 n.6; Thousand Springs Water Users Association’s Memorandum in Support of
Motion for Summary Judgment (“TSWUA Memorandum”).
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and incorporate the policies of promoting the optimum and full economic development of
the state’s water resources in the public interest.'!

This argument amounts to a contention that considerations of reasonableness,
efficiency and maximizing the development of Idaho’s water are repugnant to the prior
appropriation doctrine, and that merely mentioning such terms irretrievably infects the
Rules with an unconstitutional taint. Such a position is plainly untenable because, as
previously discussed, it is well established that the requirements of reasonable and
efficient diversion and use of water are fundamental components of the prior
appropriation doctrine as established by Idaho law. The Rules did not create these
principles and cannot be facially invalid or unconstitutional simply for including them.

The same is true of the Rules’ references to “optimum development of water
resources in the public interest” and “full economic development” of the state’s water
resources. These phrases are verbatim quotations of provisions of the Idaho Constitution
and the Idaho Code, see Idaho Const. art. XV § 7; Idaho Code § 42-226, and have deep
roots in the prior appropriation doctrine as established by Idaho law. They reflect “the
well recognized policies in this state of maximum economic utility of water resources and
the development and reclamation of arid lands.” Canyon View Irrigation Co. v. Twin
Falls Canal Co., 101 Idaho 604, 612, 619 P.2d 122, 130 (1980), cert. denied, 451
U.S.912 (1981); see also Parker v. Wallentine, 103 Idaho 506, 513, 650 P.2d 648, 655
(1982) (stating that the policy of putting water to its maximum use and benefit “has long

been recognized in this state and was reinforced in 1964 by the adoption of article XV,

" The Defendants do not concede or waive any argument on the issue of whether the Rules entirely

fail, on their face, to incorporate the rules that “first in time is first in right.” Further, any such contention is
demonstrably incorrect because the Rules expressly acknowledge the rule of priority, and it pervades the
plain language of the Rules, as previously discussed.
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section 7 of the Idaho Constitution™) (citing Baker v. Ore-Ida Foods, Inc., 95 Idaho 575,
913 P.2d 627 (1973)).

Plaintiffs’ attempt to analogize the Rules’ administrative framework to the
“common property” doctrine rejected by the Idaho Supreme Court in Kirk v.
Bartholomew, 3 Idaho 367, 29 P. 40 (1892), fails under the plain language of the Rules.
In that case the problem was that the district court entirely ignored the prior appropriation
doctrine and explicitly adopted the “common right” or “common property” theory:

The court failed to find the amount of water actually appropriated, for a

useful or beneficial purpose, by each of the parties or their grantors, (in

case a party claimed by purchase,) and also failed to determine the priority

of right of each appropriation over each subsequent appropriation. . . . The

court then proceeded to distribute the water thus held to be common

property, or the right to the use thereof a common right, regardless of

priority of appropriation. . . . The court failed to determine the priority of

right of any of the parties litigant, but, on the unstatutory theory of the use

of water being a common right, decrees, by a sliding scale, the amount of

water which each shall be entitled to at specified periods of the irrigating

season.

Kirk, 3 Idaho at 369, 371, 29 P. at 40-41.

As previously discussed, the Rules expressly incorporate the doctrine of prior
appropriation and explicitly recognize the priority of senior rights. Further, the Rules do
not incorporate, mention or refer to the “common right” or “common property” theory, or
any other foreign theory or doctrine of water allocation. It follows that the Rules are not
facially invalid under Kirk.

Plaintiffs argue “the Rules allow the Director to formulate a system of water

distribution based upon ‘conditions’ on senior rights and ‘reasonableness’ determinations,

like the district court in Kirk.”* Quite the opposite is true. Under the rules, the Director

12 Plaintiffs’ Memorandum at 25 (emphasis added).
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starts his analysis with the presumption that the senior water right holder has a need for
the full amount of his right at the time the call is made. Only if his investigation
determines that the present beneficial uses of the senior can be satisfied with less than the
full quantity of water under the water right does he propose to administer under the
present circumstances for less than the full quantity. Even then, the senior is afforded a
right to show that the full entitlement is needed and the burden in on the Director to show
to the contrary. Thus, Plaintiffs at most allege the mere possibility of an unconstitutional
outcome, which is not sufficient to carry the facial challenge burden of proving that under
no circumstances could the Rules be valid. Moon, 140 Idaho at 540, 545, 96 P.3d at 641,
646; Rhodes, 125 Idaho at 142, 868 P.2d at 470; State v. Korsen, 138 Idaho 706, 711, 69
P.3d 126, 131 (2003),

The Rules cannot be invalid for simply incorporating the concepts of
reasonableness, efficiency and the policy of promoting the maximum development of
Idaho’s water resources. Presumably, this fact is the reason that the Plaintiffs’ arguments
focus on their belief that the Rules can be applied in an unconstitutional manner.

B. THE PLAIN LANGUAGE OF THE RULES PRESUMES THAT

ADMINISTRATION WILL BE IN ACCORDANCE WITH PRIORTY OF
RIGHT AND THE PRINCIPLE THAT AN APPROPRIATOR MAY NOT
RECEIVE MORE WATER THAN REASONABLY NECESSARY FOR

BENEFICIAL USE UNDER THE CIRCUMSTANCES AT THE TIME OF
THE CALL. '

Contrary to Plaintiffs’ suggestion, the Rules are not in conflict with the SRBA
partial decrees but rather complimentary to them. The partial decrees form the
foundation for administration of water rights. They reflect the maximum amount of

water a senior water right holder is authorized to divert for beneficial use. The senior
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water right holder is authorized to divert this amount when needed to achieve the
beneficial use for which the right was established. The senior water right holder,
however, is not entitled to divert the full amount of the right if that amount is not needed
to achieve the beneficial use. Munn v. Twin Falls Canal Co., 43 Idaho 198, 207, 252 P.
865, 867 (1926) (holding that a water right allows an appropriator “only the amount
actually necessary for the useful or beneficial purpose to which he applies it”); Briggs v.
Golden Valley Land & Cattle Co., 97 Idaho 427, 435 n.5, 546 P.2d 390 n.5 (stating that
appropriators have no right to more water than is necessary for beneficial use “regardless
of the amount of their decreed right”).

For example, a senior water right holder is not entitled to demand his right during
~ times that rainfall is sufficient to meet the needs of his crops, but once the rain becomes
insufficient to meet the needs of the crop, the senior may demand such amount of his
right up to the maximum quantity authorized, if necessary, to grow his crops. Thus,
while the senior has a right to the full amount of his decree if needed for the beneficial
use for which the water right is established, he may demand through administration only
that portion of the right necessary at the time of the call to achieve his beneficial use.
This aspect of the process of administration protects the senior water holder while at the
same time ensuring the limited water supplies are available to junior water right holders
when not needed by the senior water right holder. This fundamental aspect of the prior
appropriation doctrine ensures that the limited water supplies are available to achieve the
| optimum benefit from the resource. Thus, valid applications of the Rules are not only

possible, but are in fact the expected outcome.
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The Plaintiffs’ belief that the Rules may not even mention any principles or
policies of the prior appropriation doctrine other than “first in time is first in right” finds
no support in Idaho law. Moreover, taken as a whole, the Rules emphasize the
importance of priority more than any other principle or policy. In addition, the Rules
respect and allow for the consideration of important, relevant factors in conjunction with
priority date of the subject water rights in distributing waters during times of shortage.
The Rules allow for a systematic, scientific method of water rights administration that
provides due process to both senior and junior water right holders.

Further, the provisions of the Rules that deal with reasonableness, efficiency and
the policy of full and optimum development are limited and the burden falls on the
Director to establish the facts for their application. The plain language of the Rules
demonstrates that constitutional application is not only easily possible, but probable.

For instance, Rule 20.03 (“Reasonable Use of Surface and Ground Water”) is a
“General Statement of Purpose and Policy” that recites policy language from the Idaho
Constitution and the Idaho Code regarding reasonable use and full and optimum
development of the state’s water, but imposes no such standards or requirements of its
own. The Rule does not require, instruct or authorize the Director to apply the stated
policies in any particular way, or to reach any particular outcome. Rule 20.03 is, in name
and substance, a “merely hortatory” statement of general policy and purpose. Bonner
General Hosp. v. Bonner County, 133 Idaho 7, 10, 981 P.2d 242, 245 (1999) (holding
that a codified statement of legislative purpose that did not purport to impose
requirements was “merely hortatory”). Further, Rule 20.03 explicitly recognizes the rule

that first in time is first in right. Rule 20.03 (“reasonable use includes the concepts of
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priority in time and superiority in right”). Thus, the plain language of Rule 20.03 simply
cannot support the argument that Rule 20.03 renders the Rules incapable of valid
application under any circumstances. Rather, the Rule reflects the presumption of
priority administration. |

Rule 42 (“Determining Material Injury and Reasonableness of Water Diversions™)
provides a list of factors that the Director “may” consider in determining whether a senior
is “using water efficiently and without waste.” Rule 42.01. Thus, on its face, Rule 42
also respects senior rights and presumes entitlement to the full amount of water absent
any proven facts that would require a contrary results under applicable principles of the
prior appropriation doctrine as established by Idaho law. The plain terms of Rule 42.01
demonstrate that a valid and constitutional application of the Rules is at least as likely, if
not more so, than any invalid application.m

The same analysis applies to Rule 40.03 (“Reasonable Exercise of Rights”). Rule
40.03 incorporates the permissive language and factors of Rule 42 expressly and because
“reasonable exercise” under Rule 40.03 requires consideration of whether there has been
“material injury” and whether a senior is “diverting and using water efficiently and
without waste.” Rule 40.03. Thus, Rule 40.03 is identical to Rule 42 for purposes of
determining what constitutes a “reasonable exercise of rights.” Accordingly, under Rule
40.03, there is a presumption the senior has a right to receive the full amount set forth in
the partial decree. It follows that a valid application of Rule 40.03 clearly is possible, and

the Rule cannot be facially invalid.

13 This argument is not meant to, and in fact does not, concede or waive any assertion by the
Plaintiffs that the Rule 42 factors are facially invalid or inconsistent with the prior appropriation doctrine as
established by Idaho law. As discussed in a subsequent section, each of the factors is fully consistent with
and supported by Idaho law.

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 19
’ Aug. 085



Thus, the Rules are best and most accurately viewed as presuming that the rule of
“first in time is first in right” controls absent facts to the contrary. The Plaintiffs’
argument essentially assumes that the Rules will be used to subject senior rights to some
form of strict scrutiny and/or micromanage the senior’s use of water. To the contrary, the
permissive and hortatory nature of the language for considering reasonableness,
efficiency, and the policies of optimum and full development of the state’s water lends
itself to just the opposite: administration in accordance with priority is presumed and
required, and the Rules impose a burden on the Director, when responding to a delivery
call, to determine a factual basis for distributing less than the full quantity of water stated
in the decree. See also Roper v. Elkhorn at Sun Valley, 100 Idaho 790, 793, 605 P.2d
968, 971(1980) (stating that there is “a presumption of regularity in the performance of
official duties by public officers”). In light of the fact that Idaho law inherently limits a
water right to the amount of water needed for beneficial use, this administrative
determination is entirely proper—indeed, it is necessary from both a practical and a legal

perspective.

C. THE PLAINTIFES ONLY ARGUE THAT AN INVALID APPLICATION
OF THE RULES IS POSSIBLE, NOT THAT THE RULES CANNOT BE
VALIDLY APPLIED UNDER ANY CIRCUMSTANCES.

The Plaintiffs’ pleadings and arguments are primarily, and usually expressly,
focused on the mere possibility that application of the principles of reasonable and
efficient diversion and use and the policies of optimum and full economic development

of the state’s water resources could result in an invalid or unconstitutional outcome.'* In

1 The Plaintiffs’ facial challenge arguments and allégations generally emphasize that the Rules

simply “allow,” “permit,” or “authorize” the Director to ignore priorities or otherwise reach an
unconstitutional result, or, similarly, the Rules merely “create a number of avenues™ or “open the door” for
the Director to do so. See, e.g., Plaintiffs’ Memorandum at 25, 33, 35, 36, 39, 40, 42, 43, 44, 47; Complaint
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effect, Plaintiffs’ argument assumes that the Rules must be crafted so as to eliminate any
possibility of an unconstitutional application. Such an assumption turns the facial
challenge standard on its head and would make it virtually impossible for the Department
to promulgate facially valid administrative rules—or, for that matter, for the legislature to
enact facially valid statutes.

The argument that the Rules open the door to an unconstitutional application is
simply not enough to carry the facial challenge burden of showing that the Rules cannot
be validly or constitutionally applied under any circumstances.” The Plaintiffs’ facial
challenges to the Rules thus are deficient as a matter of law.

D. THE RULES ARE CLEARLY VALID AND CONSTITUTIONAL WHEN

APPLIED TO A DELIVERY CALL BY THE HOLDER OF A SENIOR

GROUND WATER RIGHT AGAINST A JUNIOR GROUND WATER
RIGHT.

The légal deficiéncy of the Plaiﬁﬁffs’ facial challehgeé becomes even more
apparent in light of the fact that there is at least one set of circumstances in which the
Rules plainly can be validly and constitutionally applied: a delivery call by the holder of
a senior ground water right.

The Plaintiffs’ arguments never address the possibility of a delivery call by a

senior ground water user, but by their plain terms the Rules apply to such delivery calls.

at 7-9; Memorandum in Support of Clear Springs Foods, Inc.’s, Motion for Summary Judgment at 2, 3, 7,
10, 11, 19, 23, 24, 25; Clear Springs’ Foods, Inc.’s, Memorandum in Support of Motion to Intervene at 6-7
(implicitly adopting the allegations of the Complaint); TSWUA Memorandum at 19; Thousands Springs
Water Users Association’s Petition for Intervention at 3 (incorporating certain allegations of the
Complaint); Memorandum in Support of Rangen, Inc.’s Motion for Summary Judgment at 3-6; Rangen,
Inc.’s Petition to Intervene at 4-7.

1 Any argument that the Rules have been unconstitutionally applied to the Plaintiffs is insufficient
to meet this burden. Further, as previously discussed, any application of the Rules to the Plaintiffs and the
Director’s orders in the Plaintiffs’ contested cases are not before the Court in this facial challenge. The
Defendants object to any argument based on those orders or any application of the Rules to the Plaintiffs as
being outside the scope of the matters before the Court.
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See Rule 01 (“These rules prescribe procedures for responding to a delivery call made by

the holder of a senior-priority surface or ground water right against the holder of a junior-

priority ground water right”). In such a scenario it is clear that the Rules are valid and
supported by the GWA.

The GWA provides for the filing of a claim and the holding of a hearing, and that
a finding be made that “the use of the junior right affects, contrary to the declared policy

of this act, the use of the senior right.” Idaho Code §§ 42-237b, 42-237c. The Rules’
requirements of a delivery call and material injury determinations are entirely consistent
with this procedure, and the definition of material injury as a “[h]indrance to or impact
upon the exercise of a water right caused by the use of water by another person,” Rule
10.14, is similarly consistent with the GWA requirement of a finding that use under the
junior right “affects” use under the senior right.” Idaho Code § 42-237c.

Moreover, the GWA expressly provides that the state’s water resources are to be
“devoted to beneficial use in reasonable amounts,” and that ““while the doctrine of ‘first in
time is first in right’ is recognized, a reasonable exercise of this right shall not block full
economic development of underground water resources.” Idaho Code § 42-226. This
language supports the Rules’ provisions regarding material injury, reasonable exercise of
rights, and reasonable and efficient use of water. Rules 10.14, 40.03, 42.01.

The GWA also provides that if a junior right is determined to be injuring a senior
right, the relief may take the form of an order to cease use under the junior right, either in
whole or in part, or “under such conditions for the repayment of water to senior right

holders as the board may determine.” Idaho Code § 42-237c. This relief provision is

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 22
Aug. 088



consistent with and supports the Rules’ provisions authorizing partial or phased
curtailment and/or mitigation as relief for an injured senior. Rules 20.04, 43.

Plainly, the Rules are entirely valid and consistent with Idaho law when the holder
of a senior ground water right seeks curtailment of junior ground water rights. It follows
that the Plaintiffs have not and cannot carry their burden of showing that the Rules are
incapable of valid application under any circumstances. Moon, 140 Idaho at 540, 545, 96
P.3d at 641, Rhodes, 125 Idaho at 142, 868 P.2d at 470; Korsen, 138 Idaho at 711, 69
P.3d at 131."¢

V. THE PLAINTIFFS ARE NOT ENTITLED TO SUMMARY
CURTAILMENT OF JUNIOR WATER RIGHTS.

The Plaintiffs argue they are entitled to have all junior ground water rights—
whether they afe located in a water district, a ground water fnanagement area, or
elsewhere—immediately and cbmpletely curtailed whenever the Plaintiffs have not
received the maximum quantity of water stated in their decrees, without any request or
action by the Plaintiffs, without any individualized determination as to the nature or
extent of the hydraulic connection to the junior rights in question, and without any
determination that use under the junior rights actually injured the Plaintiffs. For purposes
of this memorandum, such a system of administration will be termed “summary

curtailment.”

16 Defendants by making this argument do not concede that the prior appropriation doctrine of Idaho,

independent of the Ground Water Act, does not impose upon water rights established prior to 1951 the
requirements of reasonable use and full economic development. These requirements and policies have
been integral to Idaho prior appropriation doctrine since its inception. See, e.g., Hard, 9 Idaho at 594, 76 P.
at 332 (explaining the policy of maximizing beneficial use of the state’s water resources); Glavin v. Salmon
River Canal Co., 44 Idaho 583, ____, 258 P. 532, 533 (1927) (referring to “the reasonable use of water
contemplated by our law of appropriation”).
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The Plaintiffs have not cited any provision of the Idaho Constitution that entitles a
water right holder to summary curtailment, or any Idaho case holding that summary
curtailment is an inherent entitlement under an Idaho water right. The Plaintiffs’
summary curtailment argument relies exclusively on a water distribution statute—Idaho
Code § 42-607—and cases construing it. These authorities do not support or authorize
summary curtailment. In addition, summary curtailment is wholly contrary to the spirit
of the Ground Water Act’s formal claim-and-hearing requirements for administration of
junior ground water rights pursuant to a call by a senior surface water user.

A. IDAHO CODE § 42-607, ALMO WATER COMPANY AND R.T. NAHAS
DO NOT REQUIRE SUMMARY CURTAILMENT OF JUNIORS.

The Plaintiffs argue that Idaho Code § 42-607 requires summary curtailment
because it provides that the watermaster must “shut and fasten” headgates or other
diversion facilities “when in times of scarcityr of water it is necessary sb to do in order to
supply the prior rights of others.” Idaho Code § 42-607. This language does not equate to
a requirement of summary curtailment, however. The statute plainly contemplates, at a
minimum, preliminary determinations of the existence of “necessity” and of which
particular junior-priority water users “supply the prior rights”——including whether
shutting down an upstream junior would be futile because it would not “supply” water to
the senior:

Further, the statute does not set forth any administrative procedures to be
followed and does not address applicable principles of the prior appropriation doctrine
such as beneficial use or the futile call doctrine. _Moreover, section 42-607 affirmatively
requires the watermaster to distribute water “under the direction of the department of

water resources,” and the Director is required to ensure that water is distributed in
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accordance with the prior appropriation doctrine as a whole—not simply on the basis of
priority alone—and to promulgate the appropriate administrative rules and regulations.
Idaho Code §§ 42-602, 42-603. It thus follows from the plain language of section 42-607
and chapter 6 generally that section 42-607 is not self-executing and does not require
summary curtailment.

The same is true of Almo Water Co. v. Darrington, 95 Idaho 16, 501 P.2d 700,
(1972), and R.T. Nahas Co. v. Hulet, 106 Idaho 37, 674 P.2d 1036 (Ct.App. 1983). These
cases dealt only with a watermaster’s duty to distribute water under section 42-607

between recorded (licensed or decreed) and unrecorded (beneficial use) water rights. See

R.T. Nahas Co., 114 Idaho at 27, 752 P.2d at 629; Almo Water Co., 95 Idaho at 21 &
n.18, 501 P.2d at 705 & n.18. There was no suggestion in either case that a watermaster
was required to summarily shut off junior water right holders without any action or
request by a senior, or without determinations of whether the junior’s use was injuring
the senior or whether curtailment would be futile.

Plaintiffs’ approach would require curtailment even when no demonstrated need
for the water existed. This approach would result in an onerous and unworkable
administrative burden because the Director would be required to constantly monitor
every use under every right to determine whether the full amount of the decreed quantity
of water was being delivered. It would also lead to absurd and wasteful results, such as
full deliveries even when ground was fallowed, or when the full decreed quantity of
water is greater than the amount of water needed to irrigate the crop being grown.

Plaintiffs argue that the Rules have relegated their water rights to nothing more

than “the mere right to a lawsuit.” As the Almo opinion makes clear, it is only the

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 25
Aug. 091



statutory authority of the watermaster—not the water right itself—that gives a senior
something more than a right to a lawsuit:

Watermasters in properly constituted water districts exercise exclusive
power under I.C. § 42-601 et seq., to distribute water among appropriators.
The State has persuasively argued in its brief that the purpose of this broad
grant of authority has been to insure that a water right consists of more
than the mere right to a lawsuit against an interfering water user.

Almo Water Co., 95 Idaho at 21, 501 P.2d at 705 (emphasis added). The Rules simply
provide the framework for such administration by the Director.

This passage from Almo also shows that a water right dbes not include any
entitlement to have a vested or licensed junior summarily shut down without any
administrative or legal proceedings or showing of actual injury. Thus, section 42-607,
Almo and R.T. Nahas do not stand for the rule that summary curtailment is one of the
sticks in the water rights bundle or is otherwise required under Idaho law.

B. IDAHO CODE § 42-607, ALMO WATER COMPANY AND R.T. NAHAS
APPLY ONLY IN WATER DISTRICTS.

Regardless of whether section 42-607, Almo and R.T. Nahas require summary
curtailment, they cannot support a facial challenge because they apply only among the
water rights within a given water district. Section 42-607 provides that “[i]t shall be the
duty of said watermaster to distribute the waters of the public stream, streams or water

supply, comprising a water district.” Idaho Code § 42-607 (emphases added). A

watermaster has no statutory authority to distribute water outside his or her water district,

see generally Idaho Code §§ 42-604 — 42-619," and in any event section 42-607

17 As a creation of statute, the office of watermaster has no authority beyond that conferred by

statute. See Selkirk Seed Co. v. State Ins. Fund, 135 Idaho 434, 437, 18 P.3d 956, 959 (2000) (“As a
creature of statute, SIF is limited to the power and authority granted to it by the legislature”); see also
DeRousse v. Higginson, 95 Idaho 173, 180, 505 P.2d 321, 328 (1973) (“It is to be kept in mind that the
authority of the watermaster in his district is to control the delivery of the water from the source of supply,
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expressly limits its duty of distribution to waters “‘comprising a water district.” Thus, by
its plain terms, section 42-607 applies only within a given water district—not across
water district boundaries or otherwise outside a water district.

The same is true with respect to Almo and R.T. Nahas, because they dealt with the
duty of a watermaster to distribute water under section 42-607. See R.T. Nahas Co., 114
Idaho at 27, 752 P.2d at 629; Almo Water Co., 95 Idaho at 21 & n.18, 501 P.2d at 705 &
n.18. There was no suggestion in either opinion that a watermaster had any authority to
apply section 42-607 or distribute water outside of his or her water district. Because
section 42-607, Almo and R.T. Nahas have no application outside a given water district,
they cannot, as matter of law, suffice to show that the Rules are invalid under all

circumstances.

C. SUMMARY CURTAILMENT IS INCONSISTENT WITH THE CLAIM-
AND-HEARING PROCEDURES REQUIRED BY THE GROUND WATER
ACT.

The Ground Water Act’s requirements of a written claim, a hearing and a finding
of injury prior to regulation or curtailment of junior ground water rights also
demonstrates that a water right does not entitle a senior to summary curtailment of
juniors, and that for purposes of conjunctive administration, there is no statutory right to
summary curtailment. Further, the plain language of the GWA and the statute on which
the Plaintiffs rely, section 42-607, shows that there is no statutory right to summary
curtailment of junior ground water users.

2% &<

Section 42-607 does not contain the terms “ground water,” “aquifer” or “well,” or

any other substantially similar term specifically related to ground water diversion or use.

i.e. ‘the public stream, streams or water supply, comprising his water district,” into the respective ditches or
canals leading from the main stream”) (quoting section 42-607).
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The closest the statute comes to addressing these subjects is in its generic references to
“water supply” and “other facilities for diversion of water.” Idaho Code § 42-607. In
contrast, the GWA specifically sets forth procedures for the administration of ground
water rights, and contemplates the conjunctive administration of surface water rights and
ground water rights. See Idaho Code § 42-237b (setting forth administrative procedures
for cases in which “any person owning or claiming the right to the use of any surface or
ground water right believes that the use of such right is being adversely affected by one
or more user[s] of ground water rights of later priority””). Thus, the GWA is the more
appropriate legislative enactment for purposes of evaluating the facial validity of the
Rules. See Westway Const., Inc. v. Idaho Transp. Dept., 139 Idaho 107, 115, 73 P.3d
721, 729 (2003) (“Where two statutes appear to apply to the same case or subject matter,

the specific statute will control over the more general statute’)."®

18 This conclusion also applies to water rights acquired prior to 1951, despite the fact that section 42-

226 provides that the GW A does not “affect” rights acquired before its 1951 enactment and the Idaho
Supreme Court’s related holding in Musser v. Higginson, 125 Idaho 392, §71 P.2d 809 (1994). The
relevant statement in section 42-226 occurs at the end of a lengthy paragraph setting forth the general
policies of the Act and nothing in the statute specifically addresses water rights administration. It is
properly understood as simply recognizing the existence of rights established prior to 1951, not as
forbidding administration of existing rights under the GWA’s provisions. This understanding is supported
by the original language of the statute, which provided that “[a]ll rights to the use of ground water in this
state however acquired before the effective date of this act are hereby in all respects validated and
confirmed.” The language was amended in a 1987 bill primarily addressing geothermal water resources.
See Idaho Session Laws 1987, ch. 347 § 1, p. 741 (S.B. 1133).

This understanding of section 42-226 is also supported by the plain language of section 42-229,
which explicitly draws a distinction between the acquisition of rights to use ground water rights and the
administration of such rights. See Idaho Code § 42-229 (addressing how such rights may be “acquired™
and “the administration” of such rights). Further, section 42-229 specifically provides that administration
of all ground water rights, “whenever or however acquired,” will be governed by the GWA’s
administration provisions. Idaho Code § 42-229 (emphasis added).

The specific language of section 42-229 controls over the general statement in section 42-226 for
purposes of the administration of ground water rights. See Westway Const., Inc., 139 Idaho at 115, 73 P.3d
at 729. Moreover, any other interpretation would impermissibly render the express “whenever acquired”
language of section 42-229 a nullity, defeating the unambiguous legislative intent. See Hecla Min. Co. v.
Idaho State Tax Comm’n, 108 Idaho 147, 151, 697 P.2d 1161, 1165 (1985) (“it is incumbent upon a court
to give a statute an interpretation that will not render it a nullity™); State v. Yager, 139 Idaho 680, 689-90,
85 P.3d 656, 665-66 (2004) (“It is a fundamental law of statutory construction that statutes that are in pari
materia are to be construed together, to the end that the legislative intent will be given effect™).
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Summary curtailment of junior ground water rights is clearly contrary to the
GWA'’s claim-and-hearing procedure. Thus, to construe section 42-607 as requiring
summary curtailment would result in a conflict between two statutes providing for the
administration of ground water rights. A fundamental rule of statutory construction
requires a court to construe statutes in harmony where possible. See Cox v. Mueller, 125
Idaho 734, 736, 874 P.2d 545, 547 (1994) (“statutes relating to the same subject, although
in apparent conflict, are construed to be in harmony if reasonably possible”). As
previously discussed, it is clearly reasonable to construe section 42-607 as contemplating
preliminary determinations with regard to necessity, injury and futility before curtailment
takes place, and such an interpretation is in harmony with the spirit of the GWA’s
administrative procedures. This construction avoids a statutory conflict between the
GWA and section 42-607 and provides an interpretation of the Rules that upholds their
constitutionality and validity. See Korsen, 138 Idaho at 711, 69 P.3d at 131 (“Appellate
courts are obligated to seek an interpretation of a statute that upholds its
constitutionality”). 19
V1. THE RULES DO NOT IMPERMISSIBLY BURDEN SENIORS BUT

RATHER PROVIDE FOR EFFICIENT CONJUNCTIVE

ADMINISTRATION OF INTERCONNECTED SURFACE WATER
RIGHTS AND GROUND WATER RIGHTS.

It should be noted that section 42-229 was not before the Idaho Supreme Court in Musser v.
Higginson, 125 1daho 392, 394, 871 P.2d 809, 811 (1994), and was not mentioned in that opinion. Thus,
Musser cannot be understood as overruling the express and unambiguous language the legislature used in
section 42-229. See Union Pacific Corp. v. Idaho State Tax Comm’n, 139 Idaho 572, 578, 83 P.3d 116,
122 (2004) (“When the meaning of a statute is clear, the statute is to be read literally, neither adding nor
taking away anything by judicial construction”); Willows v. City of Lewiston, 93 Idaho 337, 341, 461 P.2d
120, 124 (1969) (“It is the primary canon of statutory construction that where the language of a statute is
unambiguous, the clear expressed intent must be given effect and there is no occasion for construction™).

19 “Administrative regulations are subject to the same principles of construction as are statutes.”
Rhodes, 125 Idaho at 142, 868 P.2d at 470.
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A. THE REQUIRMENTS OF A DELIVERY CALL BY THE SENIOR AND A
MATERIAL INJURY DETERMINATION BY THE DIRECTOR DO NOT
IMPERMISSIBLY BURDEN SENIORS.

The Rules require that the senior make a delivery call, a nominal requirement that
even the SRBA District Court contemplated would be a necessary component of
conjunctive administration. See Order on Cross Motions for Summary Judgment; Order
on Motion to Strike Affidavits, In re SRBA, Subcase 91-00005 (Basin-Wide Issue 5)
(“Order re: Basin-Wide Issue 5) at 19 (discussing curtailing junior rights “in the event of
a delivery call”).”® Such a requirement is also a common sense necessity for efficient
administration as it notifies the Director that the senior water right holder is not receiving
sufficient water under his right to achieve the beneficial use for which the right was
established.

Under the plain language of the Rules, it is the Director, not the senior, who has
the burden of making an initial material injury determination. In areas where a common
ground water supply has already been established for purposes of administration, such as
ground management areas and certain water districts, nothing in the Rules requires the
senior to do anything more than allege material injury caused by a junior ground water
right holder.?! It is aiso implicit in the conjunctive administration process that in

determining hydraulic interconnections and material injury, the Director will primarily

2 Attached to the Affidavit of Travis L. Thompson in Support of Plaintiffs’ Motion for Summary
Judgment (“Thompson Affidavit”) as Exhibit B.

A In other areas, where the existence of a common ground water supply has not been established, the
senior is required to provide “information, measurements data or study results available to the petitioner”
that support the claim of material injury. Rule 30.01(c). This reflects the fact that in such areas there has
been no final determination that includes ground water rights, and therefore the foundation for
administration that exists in water districts and ground water management area is absent.
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rely on data and information that the Department collects and develops, as the SRBA
District Court has observed:

IDWR is charged with the duty of administering water rights in
accordance with the prior appropriation doctrine and determines specific
interrelationships based on information not necessarily contained in the
partial decree. ... The partial decree need not contain information
regarding how each particular water right on the source physically affects
one another for purposes of curtailing junior rights in the event of a
delivery call. Rather, IDWR makes this determination based on its
knowledge and data regarding how the water rights are physically
interrelated.

Order re: Basin-Wide Issue 5 at 19.

Thus, the delivery call requirement imposes no significant burden on a senior but
rather promotes efficiency by alerting the Director to the need for the administration of
water rights. The Director must make a material injury determination regardless of
whether the senior supplies any such proof. It follows that the Rules do not
impermissibly burden seniors and are not facially invalid simply because they require a
delivery call by the senior and a material injury determination by the Director prior to
potentially curtailing junior rights.

B. CONJUNCTIVE ADMINISTRATION OF INDIVIDUAL WATER RIGHTS
REQUIRES FACTUAL DETERMINATION OF HYDRAULIC
INTERCONNECTION AND THE EFFECTS OF DIVERSIONS AND
WITHDRAWALS ON A CASE BY CASE BASIS, AND THE RULES

PROVIDE AN EFFICIENT ADMINISTRATIVE FRAMEWORK FOR
MEETING THESE REQUIREMENTS.

The Plaintiffs argue that there is no need for any factual inquiry into the hydraulic
interconnections during conjunctive administration because the Idaho Supreme Court
stated, “all water under the jurisdiction of the SRBA Court is interconnected.” A& B Irr.
Dist. v. Idaho Conservation League, 131 Idaho 411, 421, 958 P.gd 568, 578 (1997). As

the rest of the A&B opinion makes clear, however, this statement of general hydraulic
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interconnection across the Snake River system at large does not mean that no further
factual inquiries are necessary for the conjunctive administration of individual water
rights:

Conjunctive management combines legal and hydrologic aspects of the
diversion and use of water under water rights arising both from surface
and from ground water sources. Proper management in this system
requires knowledge by the IDWR of the relative priorities of the ground
and surface water rights, how the various ground and surface water
sources are interconnected, and how, when, where and to what extent the
diversion and use of water from one source impacts the water flows in that
source and other sources.

A & B Irr. Dist., 131 Idaho at 422, 958 P.2d at 579.

The SRBA District Court also recognized the need to determine the precise nature

and extent of hydraulic interconnection between or among individual surface water and

ground water sources before rights in such interconnected sources can be conjunctively

administered;

The scope of these proceedings should not include a factual determination
of the specific interrelationships of the degree of connectivity between
specific water rights (i.e., which particular junior water rights will be
curtailed in the event of a delivery call by a senior). Factually, the Court
could not make findings as to exact relationships. As indicated by IDWR,
the technology and the data do not presently exist for making such
determinations. Even if the technology and the data did exist the task of
making such factual determinations would be monumental in terms of
scope. Lastly, the specific interrelationships are dynamic as opposed to
static. Therefore, any factual determinations made by the Court would be
subject to change depending on climatic conditions and future geological
activity.

Legally, the Court also does not need to adjudicate specific
interrelationships between water rights. IDWR is charged with the duty of
administering water rights in accordance with the prior appropriation
doctrine and determines specific interrelationships based on information
not necessarily contained in the partial decree. For example, as between
surface rights, the partial decree identifies the source of the rights in
general terms. The partial decree identifies the particular stream source
from which the water rights are diverted. The partial decree need not
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contain information regarding how each particular water right on the

source physically affects one another for purposes of curtailing junior

rights in the event of a delivery call. Rather, IDWR makes this

determination based on its knowledge and data regarding how the water

rights are physically interrelated. Mechanisms are available for water

right holders in disagreement with IDWR’s administrative actions to

challenge and seek review of the same. This same legal reasoning should

apply as between ground and surface sources, and therefore, a

determination of the specific physical interrelationships between all water

rights need not be made in the SRBA.

Order re: Basin-Wide Issue 5 at 19.

The Idaho Legislature has also implicitly recognized the special difficulties
inherent in conjunctive administration by expressly requiring all ground water rights be
administered under detailed claim-notice-hearing procedures. See Idaho Code §§ 42-229,
42-237a, 42-237b, 42-237c.

Clearly, the presumption of a general, overall interconnection in the Snake River
system at large cannot replace specific factual determinations as to hydraulic
interconnections between surface water sources and ground water sources or the effects
of diversions or withdrawals from those sources for purposes of conjunctive
administration. Indeed, the Idaho Supreme Court and the SRBA District Court have
implicitly recognized that, in practical terms, such specific factual determinations can
only be made on a case-by-case basis. The GWA’s administration provisions also reflect
this necessity.

The point is that the factual determinations of to what degree the use of a junior
well interferes with a senior surface water right, and the appropriate regulatory response,
are not trivial matters that can simply be brushed aside by asserting that the only

difference between surface water sources and ground water is that ground water is

invisible. Making specific factual determinations sufficient to support the administration
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of individual water rights—including the possible curtailment of licensed or vested
rights—takes time. The Plaintiffs’ argument simply ignores this reality.

Given the practical and legal necessity of making specific factual determinations
regarding the nature and degree of hydraulic interconnections between surface water and
ground water sources, the Rules provide an efficient administrative framework. As
previously discussed, the delivery call requirements impose no real burden on the senior
right holders. The requirement of a delivery call operates to increase efficiency, because
it alerts IDWR to the need for administration.

This process is at least as efficient as the statutory administrative procedures set
forth in the GWA, if not more so, and plainly is quicker and less expensive than a
lawsuit. Further, once the Director has entered an order as to a call in a water district,
subsequent administration is performed by the watermaster in accordance with the order -
and Idaho law. See Rule 40.02. Thus, the Rules provide an efficient administrative
system, especially in light of the legal and factual issues that must be resolved on a case-
by-case basis in conjunctively administering interconnected surface water rights and

ground water rights.

VII. THE RULES DO NOT AUTHORIZE THE RE-ADJUDICATION OF A
WATER RIGHT.

The Plaintiffs also allege that the Rules are facially invalid because they “allow”?
the Director to look beyond the face of a decree and essentially re-adjudicate a senior’s

water right by making it subject to conditions of reasonable and efficient use and

diversion and the policies of optimum and full economic development of the state’s water

2 As previously discussed, the Plaintiffs primarily and repeatedly argue only that it is possible to re-
adjudicate a water right under the Rules, not that such is required or inevitable.
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resources. These arguments mischaracterize what the Rules require the Director to do.
The Rules do not permit the Director to look behind the decree, they simply require as
part of the administration of the rights to determine whether the water being called for is
presently needed to achieve the beneficial uses for which the senior water right was
established. If so, the full right is delivered. If not, then only that amount of water
presently needed under the senior water right is delivered. This is not a diminishment of
priority or re-adjudication of the water right. Thus, the Rules lend themselves to valid
and constitutional application of the prior appropriation doctrine as established by Idaho
law.

The Plaintiffs’ arguments are based on the premise that strict priority
administration based exclusively on the face of the partial decree is absolutely required as
a matter of law. Under the prior appropriation doctrine as established by Idaho law,
however, it is clear that reasonable and efficient beneficial use of water are inherent
limitations in a water rights decree and continuing obligations after the decree is entered.
It is also settled that the Department is authorized to apply these obligations in
administering water rights in times of shortage if there is no actual need for the decreed
quantity of water—such as when land has been fallowed, the crop mix does not require
the full entitlement, or sufficient water is available under supplementary storage rights.

A. DECREE DOES NOT CREATE AN ABSOLUTE ENTITLEMENT TO

RECEIVE THE FULL QUANTITY OF WATER UNDER THE RIGHTS AT

ALL TIMES BECAUSE BENEFICIAL USE IS THE MEASURE AND
LIMIT OF THE RIGHT TO DIVERT WATER IN IDAHO.

The Plaintiffs argue that the Director may not look beyond the face of the decree,
relying principally on Almo Water Company, R.T. Nahas, Stethem v. Skinner, 11 Idaho

374, 82 P. 451 (1905), and Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 154 P.2d 507

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT -~ 35
Aug. 101



(1944). In terms of their relevance to the matter currently before this Court, these cases
stand only for the general proposition that a watermaster must distribute water in a water
district in accordance with the applicable decrees and the water distribution statutes.
None of them address the central issues raised by the Plaintiffs’ argument: the question of
the quantity of water to which a decree entitles the holder, and the question of whether
the obligation of reasonable and efficient beneficial use of water applies after the decree
is entered.

The contention that a decree entitles a water right holder to receive the stated
quantity of water set forth therein, regardless of the factual realities of use, is clearly
wrong under well-established Idaho law. Although a license or decree may provide the
maximum amount of water that a water right holder is authorized to use, it does not
reflect the amount of water that a right holder is authorized to divert under all
circumstances. “The law allows the appropriator only the amount actually necessary for
the useful or beneficial purpose to which he applies it.”” Munn, 43 Idaho at 207, 252 P. at
867. The Idaho Supreme Court has expressly made it clear that under Idaho law this
limitation applies regardless of the quantity of water set forth in the decree:

[Idaho Code §] 42-220 prohibits the senior appropriators, regardless of

the amount of their decreed right, from “the use of more water than can be

beneficially applied on the lands for the benefit of which such right may
have been confirmed”

Briggs, 97 Idaho at 435 n.5, 546 P.2d at 390 n.5.%

z Idaho Code § 42-20 provides, in pertinent part:

[Alnd neither such licensee nor any one claiming a right under such decree, shall at any
time be entitled to the use of more water than can be beneficially applied on the lands for
the benefit of which such right may have been confirmed.
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Briggs did not break new ground in this regard. It has long been the law in Idaho
that actual beneficial use—not the decree—is the measure of the quantity of water that
may be used under a water right:

Public policy demands that, whatever be the extent of a proprietor's right

to use water until his needs are supplied, his right is dependent upon his
necessities, and ceases with them.

Glavin v. Salmon River Canal Co., 44 Idaho 583, 589, 258 P. 532, 534 (1927); see also
Conant v. Jones, 3 Idaho 606, 613, 32 P. 250, 251 (1893) (“he is only entitled to such
water, from year to year, as he puts to a beneficial use”’); Mountain Home Irr. Dist. v.
Duffy, 79 1daho 435, 442, 319 P.2d 965, 968 (1957) (stating that when an appropriator
has no actual need of water, “it is the duty of a prior appropriator to allow the water,
which he has the right to use, to flow down the channel for the benefit of junior
appropriators™); Union -Grain & Elevator Co. v. McCammon Ditch Co., 41 Idaho 216,
223,240 P. 443, 445 (1925) (“The right of appellant to the waters of the Portneuf river
for mill purposes was limited to the quantity of water reasonably necessary to operate the
mill”); Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & Water Co., 245 F.
at 22 (““An appropriator is entitled only to the amount of water he needs, economically
and reasonably used”).

In other words, “the extent of beneficial use [is] an inherent and necessary
limitation upon the right to appropriate.” Schodde, 224 U.S. at 120; see also Twin Falls
Canal Co. v. American Falls Reservoir Dist. No. 2,59 F.2d 19, 23 (9th Cir. 1932), cert.
denied, 7 U.S. 638 (1932) (“The extent of beneficial use is an inherent and necessary
limitation upon the right”); Burley Irr. Dist. v. Ickes, 116 F.2d 529, 535 (D.C.Cir. 1940),

cert. denied, 312 U.S. 687 (1941) (“His right is qualified by the limitation, made in favor
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of subsequent appropriators and the widest possible use of water on arid lands, that all of
the water he uses must be Beneficially applied and with reasonable economy in view of
the conditions under which the application must be made”);**

Thus, the contention that the Plaintiffs are absolutely entitled to the quantity of
water set forth in their decrees is flatly contrary to the prior appropriation doctrine as
established by Idaho law. The Plaintiffs and other water right holders are only authorized
to divert or receive the quantity of water necessary for beneficial use, regardless of the
quantity recited in the decree. In effect, the decreed quantity only operates as an upper
limit, but admittedly one the user is presumptively authorized to divert. These principles
reflect the fact that a water right confers no entitlement to waste water and is a right of
use only—the State, not the appropriator, owns the water. They also give effect to the
“the well recognized policies in this state of maximum economic utility of water
resources and the development and reclamation of arid lands.” Canyon View Irrigation

Co., 101 Idaho at 612, 619 P.2d at 130.

2 THe principle that a water right entitles the holder to the quantity of water necessary for beneficial
use regardless of the quantity recited in the decree is a fundamental tenet of prior appropriation law in the
western states:

To provide protection to the rights of other appropriators, limitations are read into every
decree for a water right. One limitation is that diversions are limited to an amount
sufficient for the purpose for which the appropriation was made, even though such
limitation may be less than the decreed rate of diversion. The holder of a water right
decree cannot divert more water than can be used beneficially.

Matter of Board of County Comm’rs of County of Arapahoe, 891 P.2d 952, 969 (Colo. 1995); see also
Basin Elec. Power Co-op. v. State Bd. of Control, 578 P.2d 557, 563 (Wyo. 1978) (“the water right of an
appropriator is limited to beneficial use, even though a larger amount has been adjudicated”); Whitcomb v.
Helena Water Works Co., 444 P.2d 301, 304 (Mont. 1968) (“So long as a party has all the water his
necessity requires or that his ditches will carry, it is immaterial that he has a right, under decree or
otherwise, to a greater flow from the creek™); In re Water Rights of Deschutes River and Its Tributaries, 36
P.2d 585, 587 (Or. 1934) (“The rights to the use of the waters of the Deschutes river and its tributaries, as
determined by the decree in the present proceedings, entitled and limited the owners of a water right to the
use of the quantity of water which may be applied to a beneficial use. If the amount specified in the decree
is not beneficially used and it so appears to the water master, the error should be corrected”).
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B. THE REQUIREMENT THAT WATER BE USED REASONABLY AND
EFFICIENTLY FOR BENEFICIAL PURPOSES IS A CONTINUING
OBLIGATION THAT THE DEPARTMENT IS AUTHORIZED TO APPLY
IN ADMINISTERING WATER RIGHTS PURSUANT TO A CALL
DURING TIMES OF SHORTAGE.

It follows that the requirement of beneficial use is not simply a hurdle the
appropriator must surmount to obtain a decree. The Idaho Supreme Court has held that
the requirement is ‘““a continuing obligation” that is “integral” to the policy of maximum
use:

Integral to the goal of securing maximum use and benefit of our natural

water resources is that water be put to beneficial use. This is a continuing

obligation.

Hagerman Water Right Owners, Inc., 130 Idaho at 735, 947 P.2d at 408.%

Giving meaning to these ongoing obligations, and the underlying policy of
securing the maximum use and benefit and least waste of the state’s water, requires
administration that is more than a purely ministerial exercise of delivering the quantity of
water recited in the decree without regard to actual use or any other principles of the prior
appropriation doctrine as established by Idaho law, as the Plaintiffs would have it.
Accordingly, the Idaho Supreme Court has recognized that “[a]dministering a water right
is not a static business.” A & B Irr. Dist., 131 Idaho at 414, 958 P.2d at 571.

The Idaho Supreme Court has made it clear that under Idaho statutes, water rights

administration is intended to give effect to the continuing obligation of beneficial use and

= The principle that beneficial use is a continuing obligation is also fundamental to the prior

appropriation doctrine throughout the western states. See, e.g., Basin Elec. Power Co-op. v. State Bd. of
Control, 578 P.2d 557, 563 (Wyo0.1978) (“Beneficial use is not a concept which is considered only at the
time an appropriation is obtained. The concept represents a continuing obligation which must be satisfied in
order for the appropriation to remain viable™); Mitchell Irr. Dist. v. Sharp, 121 F.2d 964, 967 (C.A.10
1941), cert. denied, 314 U.S. 667 (1941) (“the right of the appropriator attaches not to the water while
running in the natural channel but to the use of a limited quantity thereof for beneficial use, in pursuance of
an appropriation perfected and continued in compliance with the requirements of law”) (emphasis added).
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ey

the underlying policies of maximizing the use of the state’s water resources. “The
statutory scheme set forth in Title 42 of the Idaho Code is the vehicle by which the
Legislature set out to effectuate this [concept of beneficial use] and other constitutional
principles regarding the use and administration of water in the state. Hagerman Water
Right Owners, Inc., 130 Idaho at 743, 947 P.2d at 416.

“The governmental function in enacting ... the entire water distribution

system under Title 42 of the Idaho Code is to further the state policy of

securing the maximum use and benefit of its water resources.”
Hagerman Water Right Owners, Inc., 130 Idaho at 735, 947 P.2d at 408 (quoting
Nettleton v. Higginson, 98 Idaho 87, 91, 558 P.2d 1048, 1052 (1977)) (ellipsis in
Hagerman).

In A&B, the Idaho Supreme Court left no doubt that when a delivery call is made .
the Director has ongoing authority to ensure that the amount of water being diverted is
necessary for the beneficial use for which the right was established and that the water is
not being wasted:

No irrigator has the right to waste water. The Director has the

administrative duty and authority to annually determine the beginning and

ending of an irrigation season and to prevent wasteful use of water by

irrigators. The period of the year when water is used for irrigation

purposes shall be determined annually by irrigators subject to the authority

of the Director and any reasonable rules and regulations the Director may

adopt.

Id. at 415, 958 P.2d at 572.
This holding implicitly recognized that “[t]he legislature intended to place upon

the shoulders of the [Director] the primary responsibility for a proper distribution of the

waters of the state,” Keller v. Magic Water Co., 92 1daho 276, 283, 441VP.2d 725,
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732 (1968). Further, it is “well settled” in Idaho that the state has the right to “control the
use” of water through administrative rules:

The water belongs to the state of Idaho. And the right of the state to

regulate and control the use, by appropriate procedural and administrative

rules and regulations, is equally well settled.
Board of Directors of Wilder Irr. Dist. v. Jorgensen, 64 Idaho 538, 551,136 P.2d 461,
466 -67 (1943) (Ailshie, J., concurring). “Hence a use which is wasteful may be
restricted in the interest of subsequent appropriators and thus of the conservation of
water.” Burley Irr. Dist., 116 F.2d at 535.

It is therefore clear that the Department is authorized to actively administer water
rights so as to promote the maximum beneficial use and least waste of Idaho’s water

resources.”® Because these continuing obligations are inherent in an Idaho water right,

applying them while administering water rights is entirely consistent with the prior

2 To be sure, such administration must be consistent with the rule of priority. It is clear, however,

that “[t}he prior appropriation doctrine is not a legal barrier to the concurrent consideration by the state
engineer of the various methods of implementing the state policy of maximum utilization. See Baker v.
Ore-Ida Foods, Inc., 95 Idaho 575,513 P.2d 627 (1973).” Matter of Rules and Regulations Governing
Use, Control, and Protection of Water Rights for both Surface and Underground Water Located in Rio
Grande and Conejos River Basins and their Tributaries, 674 P.2d 914, 934 (Colo. 1983).

Indeed, the general presumption is that actively administering water rights to promote beneficial
use and reduce waste is fully consistent with the prior appropriation doctrine. See Basin Elec. Power Co-op.
v. State Bd. of Control, 578 P.2d 557, 564 (Wyo. 1978) (referring to the presumption “that diligent water
administration would prevent unneeded excess water from being diverted in the first place™); Squaw Creek
Irr. Dist. v. Mamero, 214 P. 889, 893 (Or. 1923) (referring to “the duty of the water master to regulate the
headgates of ditches so as to prevent the waste of water, or its use in excess of the volume to which the
owner of any water right is lawfully entitled”); In re Water Rights of Deschutes River and Its Tributaries,
36 P.2d 585, 587 (Or. 1934) (“if, for any reason the water is not needed by a water user for a beneficial
purpose, although the same may be awarded to him, the water master should regulate the same so that there
should be no waste of water. Beneficial use is the limit of the right to the use of water in this state”);
Parshall v. Cowper, 143 P. 302, 304 (Wyo. 1914) (“The volume of water to which an appropriator is
entitled at any particular time is that quantity, within the limits of the appropriation, which he can and does
apply to the beneficial uses stated in his certificate of appropriation. It may be more at one time than at
another; and, as we understand the statute, it is for the purpose of regulating the quantity from time to time
to which an appropriator is so entitled that the water commissioner is given authority to close or partially
close a headgate, 50 as to prevent waste of water, and to secure to prior appropriators the quantity of water
to which they are entitled”); Humboldt Lovelock Irr. Light & Power Co. v. Smith, 25 E.Supp. 571, 573 74
(D.Nev 1938) (“It has long been the settled law in the arid and semi-arid states that a state, in the exercise
of its police power, may regulate the manner of appropriation and distribution of water from natural
streams for purposes of irrigation™).
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appropriation doctrine as established by Idaho law and does not constitute a re-
adjudication.”’

The Idaho Supreme Court’s decision in McGinness v. Stansfield, 6 Idaho 372, 55
P. 1020 (1898) does not alter this conclusion. To the extent that decision implies that the
state may not regulate use under a water right, it is no longer good law in light of
Hagerman Water Right Owners, A&B, Keller and Board of Directors of Wilder Irr. Dist.
In addition, McGinness was decided under different statutes and is no longer controlling
with regard to the Department’s administrative authority, if indeed it ever was.

Further, the notion that the Department is limited to delivering the quantity of
water recited in the decree in the course of administering water rights makes little sense
in the larger framework of Idaho water law. The continuing obligations to reasonably and
efficiently divert and use water for beneficial purposes would be largely meaningless if
the Department was barred from giving them effect in a system of ongoing water rights
administration. Limiting any inquiry into the extent of beneficial use or waste to the time
of the adjudication while requiring deliveries of decreed amounts regardless of whether
they were needed or could even be used, would render the obligation of continuing
beneficial use and minimizing waste a hollow one.

Such a limited system of administration would in many cases essentially

immunize a water right from the obligation of maximizing beneficial use and minimizing

z Courts in other states have reached the same conclusion. See Laramie Irrigation & Power Co. v.
Grant, 13 P.2d 235, 239 (Wyo. 1932) (“the water commissioner acts only in an administrative capacity,
since his function is merely to preserve the peace and see to it that water is, at a particular time, distributed
and divided in a peaceful, orderly manner for the common good of all . . . his decision is temporary only
and determines the property rights of none”); City of Los Angeles v. City of San Fernando, 537 P.2d 1250,
1297-98 (Cal. 1975), disapproved of on other grounds by City of Barstow v. Mojave Water Agency, 5 P.3d
853, 858-59 (Cal. 2000) (distinguishing between “the principle of continuing administration of competing
rights” to water from “the rules by which the limited supply of water is apportioned among the parties™).
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waste. This is not what the Idaho Supreme Court had in mind when it said that “[f]inality
in water rights is essential.” State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998).

Similarly, viewing water rights administration as merely the ministerial delivery
of the quantity of water set forth in the decree is contrary to the very nature of an Idaho
water right, which only allows the holder to use water—the water itself remains the
property of the State in its sovereign capacity. Thus, water rights administration logically
and necessarily encompasses the use of water, not just its delivery. The State and the
right holder both have property interests in a water right, and the prior appropriation
doctrine as established by Idaho law requires administration of water rights to “balance
the competing interests of the parties involved and the public and serve to effectuate the
policy of maximum development of the water resources of this state.” Parker, 103 Idaho
at 514, 650 P.2d at 656. The Colorado Supreme Court similarly recognized almost forty
years ago in the seminal Fellhauer case that the administration of water rights must
integrate the principles of maximizing use and protecting of vested rights:

As administration of water approaches its second century the curtain is

opening upon the new drama of Maximum utilization and how

constitutionally that doctrine can be integrated into the law of Vested

rights. We have known for a long time that the doctrine was lurking in the

backstage shadows as a result of the accepted, though oft violated,

principle that the right to water does not give the right to waste it.
Fellhauer v. People, 447 P.2d 986, 994 (1968).

A water right decree does not, as Plaintiffs appear to believe, amount to fee
ownership of a certain quantity of water that the holder can demand and use free of any
obligations or duties, and without any regulation or oversight. The appropriator and the

State—and by extension the public at large—both have vital property interests at stake.

The Plaintiffs’ argument ignores this fact and essentially views a decree as excusing the
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appropriator from any further compliance with the continuing obligation of beneficial
use. The effect of embracing such an argument would be to transform a qualified right of
use into a right of absolute ownership of the water itself. This result would be contrary to
Idaho water law and policy, would eliminate incentives for maximizing use and reducing
waste, and would ultimately impede the development of the state’s water resources and
the state’s economy at large.

Under the prior appropriation doctrine as established by Idaho law, it is clear that
the State has legal authority to administer water rights to give effect to the continuing
obligations of reasonable and efficient beneficial use of water and the reduction of waste.
It is just as clear that doing so does not amount to a re-adjudication of water rights or
otherwise violate any property interest in water rights. The Plaintiffs’ argument that the
Rules are facially invalid and authorize a re-adjudication of vested rights simply because
they incorporate the principles of reasonable and efficient beneficial use and diversion of
water, and the policies of maximizing the beneficial use and economic development of
the state’s water resources in the public interest, must be rejected as a matter of law and
policy.

For the same reasons, the contention that the Rules are facially invalid for
violating the principle of separation of powers is groundless. As the foregoing discussion
demonstrates, administering water rights pursuant to a delivery call in time of shortage to
give effect to the continuing obligations of reasonable and efficient beneficial use is an
administrative and executive process of applying inherent limitations and requirements in

every Idaho water right decree. Such is not a violation of separation of powers.
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VIII. THE PLAINTIFFS HAVE FAILED TO SHOW THAT THE SPECIFIC
PROVISIONS OF THE RULES TO WHICH THEY OBJECT ARE
FACIALLY INVALID.

A. THE INCORPORATION INTO RULE 20.03 OF PORTIONS OF
SECTIONS 5 AND 7 OF ARTICLE XV OF THE IDAHO CONSTITUTION
AND THE GROUND WATER ACT DO NOT RENDER THE RULE
FACIALLY INVALID.

The Plaintiffs contend that Rule 20.03 is facially invalid because it incorporates
portions of sections 5 and 7 of the Idaho Constitution and a policy statement from the
Idaho Ground Water Act. Nothing in Rule 20.03 amounts to blanket negation or
nullification of the rule of priority—the Rule explicitly recognizes that “reasonable use”
incorporates the concepts of “priority in time and superiority in right.” Rule 20.03.

Thus, it cannot be said that Rule 20.03 makes it impossible, in all cases, to protect a
senior’s water right or administer water rights on a priority basis.

Moreover, Rule 20.03 only iﬁcorporatés sections 5 and 7 by reference, and simply
incorporating provisions of the Idaho Constitution by reference cannot render the Rule
facially invalid. This is especially true in light of the fact that the section 5 reference only

incorporates reasonable use conditions that “the legislature may by law prescribe.” Rule

20.03. It must be presumed that any such conditions the legislature enacts—and that
therefore are incorporated into the Rules by the pass-through provision—will be in
accordance with section 5 and all other relevant Idaho law. See First American Title Co.
of Idaho, Inc. v. Clark, 99 Idaho 10, 13, 576 P.2d 581, 584 (1978) (stating that the

legislature must be presumed to know existing law). The argument that Rule 20.03
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“stretch[es] the application of Article XV, Section 5 outside the boundaries of water

»28 is plainly incorrect.

delivery entities’ projects

Nor is the Rule defective simply because it provides that “[t]he policy of
reasonable use includes the concepts of priority in time and superiority in right being
subject to . . . optimum development of water resources in the public interest prescribed
in Article XV, Section 7, Idaho Constitution.” Rule 20.03. The “optimum development”
language is a direct quote of part of section 7 that the Idaho Supreme Court has
interpreted as setting forth a “constitutionally enunciated policy of promoting optimum
development of water resources in the public interest. Idaho Const. art. 15, § 7.” Baker
v. Ore-Ida Foods, Inc., 95 Idaho 575, 584, 513 P.2d 627, 636 (1973). The Rule cannot
be facially invalid for simply incorporating a constitutional water development policy
that the Idaho Supreme Court has expressly recognized, and that is substantially the same
policy that has always been part of the prior appropriation doctrine as established by
Idaho law. See, e.g., Poole, 82 Idaho at 502, 356 P.2d at 65 (stating the policy of
“secure[ing] the maximum use and benefit, and least wasteful use, of [the state’s] water
resources”).

Further, the “optimum development” language from section 7 does not
impermissibly subordinate priorities, because the Rule also incorporates the “first in time
is first in right” rule, which is rooted in section 3 of Article XV. See Idaho Const. art.
XV § 3 (“Priority of appropriations shall give the better right as between those using the

water”). These two provisions must be construed as being consistent and in harmony

with each other. See State v. Edmonson, 113 Idaho 230, 234, 743 P.2d 459, 463 (1987)

28 Plaintiffs’ Memorandum at 26,

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 46
Aug. 112



(““When construing separate constitutional provisions, the general principles of statutory
construction apply. Statutes must be construed, if at all possible, consistently and
harmoniously”) (citation omitted).

The Plaintiffs also argue that Rule 20.03 is facially void because it provides that
the policy of reasonable use and rule of priority are subject to the goal of “full economic
development as defined by Idaho law,” which is- similar to certain language in the Ground
Water Act. See Idaho Code § 42-226 (“while the doctrine of “first in time is first in right’
is recognized, a reasonable exercise of this right shall not block full economic
development of underground water resources”). The Plaintiffs argue this language makes
the Rule facially invalid because the GWA does not apply to pre-1951 water rights.

As an initial matter, the goal of full economic development of Idaho water .
resources has always been a policy of Idaho water law—the policy did not originate with
the Ground Water Act. See generally Hard, 9 Idaho at 594, 76 P. at 332; see also
Canyon View Irrigation Co., 101 Idaho at 612, 619 P.2d at 130 (referring to “the well
recognized policies in this state of maximum economic utility of water resources and the
development and reclamation of arid lands™).

Further even assuming for purposes of argument only that the policy of “full
economic development” originated with the Act and the Act does not apply to pre-1951

water rights,29 the “full economic development” policy clearly applies to post-1951

» As previously discussed, the Act has some application to pre-1951 water rights because section

42-229 expressly provides that the Act governs the administration of “all rights to the use of ground water,
whenever or however acquired.” Idaho Code § 42-229.
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ground water rights.”® It follows that, even under the Plaintiffs’ arguments, Rule 20.03

has an entirely valid application, and therefore cannot be facially invalid.

B. RULE 20.03’S INCORPORATION OF A PRINCIPLE FROM THE
SCHODDE CASE DOES NOT RENDER THE RULES FACIALLY
INVALID.

The Plaintiffé’ next objection to Rule 20.03 is that it misinterprets Schodde v.
Twin Falls Land & Water Co., 224 U.S. 107 (1912) and therefore impermissibly imposes
conditions of reasonable use on a senior water right. The Plaintiffs are simply wrong
that Rule 20.03 misinterprets Schodde. Schodde is routinely interpreted as standing for,
among other things, the rule that an appropriator has no right to command a large body of
water to support or facilitate the appropriator’s diversion or use of a portion of that water.
See, e.g., Fellhauer v. People, 447 P.2d 986, 994 (Colo. 1968); Wayman v. Murray City
Corp., 458 P.2d 861, 865 (Utah 1969). This is precisely what is stated in the relevant
portion of Rule 20.03. See Rule 20.03 (“An appropriator is not entitled to command the
entirety of large volumes of water in a surface or ground water source to support his
appropriation contrary to the public policy of reasonable use of water as described in this
rule”).

Further, Schodde is entirely consistent with the prior appropriation doctrine as
established by Idaho law. The United States Supreme Court made it clear in Schodde that
the “precise question” pres‘ented in that case had already been addressed and foreclosed
by the Idaho Supreme Court in Van Camp v. Emery, 13 Idaho 202, 89 P. 752 (1907).
Schodde, 224 U.S. at 123-24. The Idaho Supreme Court did not, as the Plaintiffs suggest,

reject Schodde in Arkoosh v. Big Wood Canal Co., 48 1daho 383, 283 P.2d 522 (1929), or

See supra note 18.
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otherwise suggest Schodde might be incompatible with Idaho law. In Arkoosh, the Court
only held that Schodde did not support a dam operator’s decision to reduce releases on
the ground that excessive, artificially-caused seepage losses in the river bed*! should be
charged against the downstream seniors rather than the dam operator. Arkoosh, 48 Idaho
at396, 283 P.2d at 523-24. The case did not involve an attempt to command the entire
river to support a single appropriation. The fact that the Court distinguished Schodde on
the ground that it involved unappropriated water while all the water in Arkoosh was
subject to appropriation has no legal or logical bearing on the facial validity of Rule
20.03, and plainly does not render the Rule incapable of valid application under any

circumstances.

C. THE MITIGATION PLAN PROVISIONS DO NOT RENDER THE RULES
FACIALLY INVALID.

The Plaintiffs argue that Rules 40 and 43 are facially in\}alid because they provide
for mitigation in lieu of curtailment without a senior’s consent and allegedly allow
juniors to buy their way out of curtailment by paying money to the senior. This facial
éhallenge argument fails because the mitigation provisions have valid applications that
are entirely consistent with Idaho law.

Under Idaho law, water exchanges “are invalid only if they clearly infringe upon
the rights of other water users.” Almo Water Co., 95 Idaho at 20, 501 P.2d at 704; Board
of Directors of Wilder Irr. Dist., 64 Idaho at 546-47, 136 P.2d at 464-65 (similar). In his

concurrence in Board of Directors, Justice Ailshie characterized the substitution of water

3 The natural seepage losses in the river bed had been greatly increased by (1) the construction of
the dam, which blocked silt that would have otherwise acted as a natural sealant in the fractured basalt of
the river bed, and (2) large and abrupt releases from the dam that scoured the existing silt and debris out of
the cracks in the river bed. Arkoosh, 48 Idaho at 389-90, 283 P. at 523-24.

DEFENDANTS’ MEMORANDUM IN RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT - 49
Aug. 115



as merely an “administrative regulation” that can make no difference to the appropriator
as long as water is delivered at the time and under the priorities provided in the decree:
the right to substitute the waters of one stream for those of another, when

that can be done without impairment of the rights of prior appropriators

along these streams, is merely an administrative regulation calculated to

be beneficial rather than detrimental to the proprietary rights of the water

user. It can make no difference to the appropriator of water, whether he

gets the water from one stream or another, or from the pooled waters of a

lake or reservoir, so long as it is delivered to him at his headgate at the

times and under the priorities to which his location and appropriation

entitle him.

Board of Directors of Wilder Irr. Dist., 64 Idaho at 551, 136 P.2d at 467 (Ailshie, J.,
concurring).

Under Rule 43, a mitigation plan is a means for replacing the water a senior has
not received due to junior diversions. See generally Rule 43.02 (multiple provision
referring to replacement water). Further, Rule 43.03 contains a detailed list of factors for
determining whether a proposed mitigation plan will injure seniors, including “[w]hether
the mitigation plan will provide replacement water, at the time and place required by the
senior-priority water right, sufficient to offset the depletive effect of ground water
withdrawal on the water available in the surface or ground water source at such time and
place as necessary to satisfy the rights of diversion from the surface or ground water
source.” Rule 43.03(b). The mitigation provisions thus are wholly consistent with Idaho
law.

The Plaintiffs’ assertion that IDWR admits it cannot compel a senior to accept
such mitigation water mischaracterizes the “Facility Volume” order. By its terms, the

relevant portion of that order concerns “mitigation in the form of money,” not water

supplied to a senior to offset the depletive effects of junior well withdrawals. See Exhibit
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I to Thompson Affidavit at 14. The plain language of the Rules contemplates that
mitigation in the form of water supplied to a senior is the primary and preferred type of
mitigation. The mitigation provisions are almost entirely concerned with issues relating
to supplying such water.

In addition, to the extent that the relevant portion of the “Facility Volume” order
is a judicial interpretation of testimony given by Dave Tuthill of IDWR in that
proceeding, IDWR was not and is not a party. Plaintiffs’ reliance on Mr. Tuthill’s
opinions regarding the scope of the Department’s legal authority is misplaced because his
opinions do not define that authority. IDWR and the office of the Director are creations
of statute and their duties and authorities are defined by Idaho law, see Selkirk Seed Co.,
135 Idaho at 437, 18 P.3d at 959, not by the opinions of the Department’s staff. Further,
- the Plaintiffs have not argued or contended that Mr. Tuthill—or any of the Department’s
personnel—are empowered to limit or expand the Department’s authority under Idaho
law. It follows that Mr. Tuthill’s stated opinions cannot strip the Department of its lawful
authority to approve and apply mitigation plans in conjunctive administration
proceedings.

The argument that Rule 43 is facially invalid because it allows junior to “buy”
their way out of curtailment is also insufficient to prove facial invalidity. Rule 43 allows
the Director to consider whether a mitigation proposal “provides replacement water
supplies or other appropriate compensation.” Rule 43.03(c). The Plaintiffs have
explicitly argued only that the “other compensation” language creates the possibility of
an invalid application of the Rules—not that the language renders the Rules incapable of

valid application under all circumstances:
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Clearly, Rules 40 and 43 allow the Director to ignore priority and even
permit junior ground water right holders to ‘buy’ their way out of
curtailment and proper administration. Under the Rules as written,
presumably the Director could approve a mitigation plan wholly based
upon monetary payments to seniors instead of a plan that actually provides
water to supply the prior rights.

Plaintiffs’ Memorandum at 34 (emphasis added). This is all that Plaintiffs could argue,
because the Rule does not require the payment of “othér compensation”—it only provides
that the Director may “consider” whether a proposal includes “other compensation,” and
there is no requirement that the Director accep’t such a proposal, even if it has been
approved by the affected senior right holders.

Further, the “other compensation” provision clearly has at least one valid
application under Idaho law—payments to a senior ground water user as compensation
for expensés incurred in changing a method or means of diversion necessitated by a
junior ground water use: |

[The plaintiff’s vested domestic well right] includes the right to have the

water available at the historic pumping level or to be compensated for

expenses incurred if a subsequent appropriator is allowed to lower the

water table and [the senior] is required to change his method or means of
diversion in order to maintain his right to use the water.

Parker, 103 Idaho at 512, 650 P.2d at 654 (emphasis added).

The Plaintiffs’ arguments fail to show that the mitigation provisions are incapable
of valid application and it is clear that the provisions do have valid applications under
Idaho law. Thus, the Plaintiffs’ facial challenge to the mitigation provisions must be

rejected.

D. THE DEFINITION OF “MATERIAL INJURY” AND THE RULE 42
FACTORS DO NOT RENDER THE RULES FACIALLY INVALID.
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The Plaintiffs contend that the definition of “material injury” in Rule 10.14 is
invalid because it incorporates the factors listed in Rule 42, The Rule defines “material
injury” as “[h}indrance to or impact upon the exercise of a water right caused by the use
of water by another person as determined in accordance with Idaho Law, as set forth in
Rule 42.”

As an initial matter, the fact that the Rules require a “material injury,” rather than
simply an “injury,” is consistent with the established rule that an existing junior ground
water right may not be curtailed unless the senior has suffered an injury that is “material
and actual, and not fanciful, theoretical or merely possible.” Bower v. Moorman, 27
Idaho 162, 182, 147 P. 496, 503 (1915); Noh v. Stoner, 53 1daho 651, 655, 26 P.2d 1112,
1113 (1933); see also Jones v. Vanausdeln, 28 Idaho 743, 749, 156 P. 615, 617 (1916);
Bailey v. Idaho Irr. Co., 39 1daho 354, 358, 227 P. 1055, 1056 (1924). Further, the
phrase “[h]indrance to or impact upon the exercise of a water right caused by the use of
water by another person” obviously includes the definition the Plaintiffs urge: “a
reduction in the quantity of water available under existing water rights.” See Plaintiffs’
Memorandum at 37 (quoting Idaho Code §§ 42-203A(5), 42-1763).

Turning to the Rule 42 factors, it is clear that the Plaintiffs’ facial invalidity
argument is deficient as a matter of law because the Plaintiffs only argue that the factors
“create a number of avenues” for the Director to reach an invalid or unconstitutional
result’>—the Plaintiffs entirely fail to argue that the Rule 42 factors compel such an

outcome or make the definition of “material injury” incapable of valid application.

32 Plaintiffs Memorandum at 37.
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The Plaintiffs also argue that Rule 42 factors have the effect of placing the burden
of proof on the senior.> This is incorrect under the plain language of the Rule, which
requires no proof by the senior and simply authorizes the Director to consider a senior’s
diversion, conveyance and use of water in determining material injury. This fact does not
create any burden that the seniors demonstrate reasonable or efficient diversion or use of
water. Rule 42 merely authorizes the Director to determine whether the senior is
complying with the prior appropriation doctrine as established by Idaho law. Further, it
is the Director who has the burden of making the inquiries and locating and reviewing the
information and data required to make a material injury determination. Rule 42 does not
have the effect of placing any burden on the senior.

The Plaintiffs’ real objection to the Rule 42 factors is that they allow the Director
to consider the efficiency and reasonableness of the senior’s diversion, conveyance and
use of water. As previously discussed, it is clear that such efficiency and reasonableness
of diversion and use, and the minimization of waste, are necessary elements of and
limitations on the exercise of every appropriative right under the prior appropriation
doctrine as established by Idaho law, and that these continuing requirements are proper
subjects for inquiry in the process of administering a water right pursuant to a call during
times of shortage. Thus, the fact that the Rule 42 factors allow the Director to consider
reasonableness and efficiency of diversion and use does not render the Rule facially
invalid.

A review of the individual factors in Rule 42 entirely supports this conclusion.

The factors that the Director may consider under Rule 42 are set forth below:

3 Nothing in Rules 42 explicitly shifts or refers to any burden of proof.
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a. The amount of water available in the source from which the water right
is diverted. (10-7-94)

b. The effort or expense of the holder of the water right to divert water
from the source. (10-7-94)

c. Whether the exercise of junior-priority ground water rights individually
or collectively affects the quantity and timing of when water is available
to, and the cost of exercising, a senior-priority surface or ground water
right. This may include the seasonal as well as the multi-year and
cumulative impacts of all ground water withdrawals from the area having
a common ground water supply. (10-7-94)

d. If for irrigation, the rate of diversion compared to the acreage of land
served, the annual volume of water diverted, the system diversion and
conveyance efficiency, and the method of irrigation water application.
(10-7- 94)

e. The amount of water being diverted and used compared to the water
rights. (10-7-94)

f. The existence of water measuring and recording devices. (10-7-94)

g. The extent to which the requirements of the holder of a senior-priority
water right could be met with the user's existing facilities and water
supplies by employing reasonable diversion and conveyance efficiency
and conservation practices; provided, however, the holder of a surface
water storage right shall be entitled to maintain a reasonable amount of
carry-over storage to assure water supplies for future dry years. In
determining a reasonable amount of carry-over storage water, the Director
shall consider the average annual rate of fill of storage reservoirs and the
average annual carry-over for prior comparable water conditions and the
projected water supply for the system. (10- 7-94)

h. The extent to which the requirements of the senior-priority surface
water right could be met using alternate reasonable means of diversion or
alternate points of diversion, including the construction of wells or the use
of existing wells to divert and use water from the area having a common
ground water supply under the petitioner's surface water right priority.
(10-7-94)

Rule 42.01.

Clearly, factors (a) and (f) present no issues because the Director may consider
the amount of water available in a source and whether the senior has water measuring and
recording devices in the course of administration. Similarly, factor (c) passes muster
because the Director must be authorized to consider the individual and/or collective

effects of use under junior ground rights on the availability of water for a senior right.
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Indeed, the Plaintiffs would certainly object if Rule 42 did not authorize the Director to
do so as part of his “material injury” determination.

Factor (e) is valid and consistent with Idaho law because, as previously discussed,
a water right is inherently limited to the amount of water that is beneficially used,
regardless of the decreed quantity or flow, and beneficial use is a continuing obligation
and a proper subject for inquiry when a senior requests administration of existing junior
rights. Factors (g) 34 and (h) are valid for similar reasons—reasonable and efficient
diversion and use of water are ongoing obligations and proper subjects for inquiry in
administering water rights, and a water right does not include the right to waste water.
Further, as also previously discussed, Idaho law also requires that a water right be
exercised reasonably in light of other water rights and the underlying policies of the prior
appropriation doctrine as established by Idaho law.

Factor (b) authorizes the Director to consider the effort and expense associated
with the seniors’ diversion from his or her water source. This factor thus authorizes
consideration of one aspect of the “cfficiency” of the senior’s diversion. See WEBSTER’S
II NEw COLLEGE DICTIONARY at 367 (defining “efficiency” as “The ratio of the effective
or useful output to the total input in a system”). As discussed above, there is nothing
objectionable in considering a senior’s diversion efficiency in the process of
administering vested junior rights. Further, the factor is facially neutral—it obviously
allows the Director to conclude that a diversion is “efficient” if there is an unusually large

effort or expense associated with the diversion.

4 Factor (g) also allows the Director to determine what constitutes a reasonable amount of carry-
over storage water. This provision is discussed in a subsequent section of this memorandum, as the
Plaintiffs specifically argue that the “reasonable carryover” language renders the Rules facially invalid.
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Accordingly, the Rule 42 factors are facially and substantively consistent with the
prior appropriation doctrine as established by Idaho law. The Plaintiffs have failed to
carry their burden of showing Rule 42 facially invalid.

E. THE PROVISION FOR “REASONABLE CARRYOVER” IN RESERVOIR
STORAGE DOES NOT RENDER THE RULES FACIALLY INVALID.

The Plaintiffs further argue that Rule 42°s factor (g) is facially invalid because it
allows the Director to determine the amount of reservoir storage that constitutes
“reasonable carryover.” The Plaintiffs argue that this Rule authorizes an unconstitutional
“taking” of private property. This argument fails both under the plain language of the
Rules and because the question of whether requiring reservoir storage to be used as a
condition of curtailing juniors amounts to a taking is an inherently factual inquiry and
there are clearly circumstances in which such a reqﬁirement would not be a taking.

The plain language of Rule 42.01(g) demonstrates that the “reasonable carryover”
provision operates, in context, as a qualifier to and limitation on the extent to which the
hypothetical use of additional “reasonable diversion and conveyance efficiency and
conversation practices” may enter into the determination of whether a senior has a
sufficient water supply. The provision authorizes the Director to consider:

The extent to which the requirements of the holder of a senior-priority

water right could be met with the user's existing facilities and water

supplies by employing reasonable diversion and conveyance efficiency

and conservation practices; provided, however, the holder of a surface

water storage right shall be entitled to maintain a reasonable amount of

carry-over storage to assure water supplies for future dry years. In

determining a reasonable amount of carry-over storage water, the Director

shall consider the average annual rate of fill of storage reservoirs and the

average annual carry-over for prior comparable water conditions and the
projected water supply for the system.

Rule 43.01(g) (emphasis added).
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Thus, the “reasonable carryover” allowance can operate to prevent a senior from
being compelled to use storage water just as readily as it could be applied to require a
senior to use stored water before there can be a finding of material injury. This fact alone
renders the Rule facially valid because it means that even under the Plaintiffs’ arguments,
the Rule is susceptible of a valid and constitutional interpretation. See Moon, 140 Idaho
at 540, 545, 96 P.3d at 641, 646; Rhodes, 125 Idaho at 142, 868 P.2d at 470; Korsen, 138
Idaho at 711, 69 P.3d at 131.

Furthermore, the question of whether requiring a reasonable use of reservoir
storage water as a condition of curtailment is a “taking” depends on the facts of the case.
Such a requirement would clearly be valid and constitutional when the storage rights are
decreed or licensed as being supplemental to an irrigation entity’s primary right to divert
and use water from the natural streafn or river. Under such circumstances, such a
requirement would also be consistent with the policy of securing maximum beneficial use
and minimum waste.

Thus, the “reasonable carryover” provision of Rule 42 is entirely consistent with
substantive Idaho water law in at least one conceivable set of circumstances: when an
entity such as an irrigation district or canal company stores water from a natural stream in
a reservoir under a license or decree for supplementary storage rights. It follows that
factor (g) of Rule 42 cannot be invalid under a facial challenge.

F. THE RULES DO NOT IMPERMISSIBLY DISCRIMATE AGAINST
SURFACE WATER USERS OR VIOLATE EQUAL PROTECTION.

The Plaintiffs argue that the Rules unfairly discriminate against surface water
users because watermasters must immediately “shut or fasten” surface water users’

headgates, while ground water users may be curtailed only if the Director makes a
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material injury determination and enters a curtailment order. This argument must be
rejected because the Rules’ procedures are consistent with the GWA, surface water users
and ground water users are not similarly situated, and the difference in administrative
procedures is rationally related to a legitimate state interest.

As previously discussed, the Rules’ requirement of a delivery call and a material
injury determination is consistent with and supported by the GWA. See Idaho Code §§
42-229, 42-237a, 42-237b, 42-237c. Different statutes apply to the administration of
surface water rights alone. See, e.g., Idaho Code §§ 42-602, 42-607, and the Rules
procedures for the administration of surface water rights alone are consistent with these
statutes. See Rules 40.01, 40.02. Thus, the procedural differences in the Rules are
simply a reflection of a legislative decision to provide different statutory administrative
procedures. The Plaintiffs have not challenged the constitutionality or the validity of
those statutes.

Further, and as previously discussed, Idaho courts and the Idaho legislature have
recognized that the factual and legal issues inherent in the administration of ground water
rights—especially the conjunctive administration of ground water rights with
interconnected surface water rights—are different from, and considerably more complex
than, those associated with the administration of surface water rights alone. Thus, by no
means can ground water users and surface water users be deemed similarly situated for
purposes of water rights administration.

The state interest in the administration of water rights ““is to secure the maximum
use and benefit, and least wasteful use, of [the state’s] water resources.” Poole, 82 Idaho

at 502, 356 P.2d at 65. Given the significant. difference between the factual and legal
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issues that arise in ground water rights administration as opposed to those in the relatively
straightforward administration of surface water rights, the difference in administrative
procedures is rationally related to a legitimate state interest. See Anderson v. Spalding,
137 Idaho 509, 514, 50 P.3d 1004, 1009 (2002) (stating that equal protection depends on
a showing that similarly situated persons were treated differently and that the distinction
was not rationally related to a legitimate state interest).

Thousand Springs argues that the Rules violate equal protection because they do
not require the Director to inquire into the reasonableness and efficiency of use under a
junior ground water right. This assertion is demonstrably incorrect under the plain
language of the Rules. Rule 40.03, which is entitled “Reasonable Exercise of Rights,”
specifically provides that “[t}he Director will also consider whether the respondent.
junior-priority water right holder is using water efficiently and without waste.” Rule
40.03. Further, the broad language of Rules 10.07 and 20.03 plainly encompasses junior
ground water rights:

Full Economic Development Of Underground Water Resources. The

diversion and use of water from a ground water source for beneficial uses

in the public interest at a rate that does not exceed the reasonably

anticipated average rate of future natural recharge, in a manner that does

not result in material injury to senior-priority surface or ground water

rights, and that furthers the principle of reasonable use of surface and

ground water as set forth in Rule 42.
Rule 10.07.

Reasonable Use Of Surface And Ground Water. These rules integrate the

administration and use of surface and ground water in a manner consistent

with the traditional policy of reasonable use of both surface and ground

water. The policy of reasonable use includes the concepts of priority in

time and superiority in right being subject to conditions of reasonable use

as the legislature may by law prescribe as provided in Article XV, Section

5, Idaho Constitution, optimum development of water resources in the
public interest prescribed in Article XV, Section 7, Idaho Constitution,
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and full economic development as defined by Idaho law. An appropriator
is not entitled to command the entirety of large volumes of water in a
surface or ground water source to support his appropriation contrary to the
public policy of reasonable use of water as described in this rule.

Rule 20.03.

In any event, as discussed above, users of ground water and users of surface water
are not similarly situated for purposes of an equal protection analysis, and even if they
were, the differential treatment is rationally related to a legitimate state interest. Thus,
the Rules are not facially invalid for violating equal protection principles or
impermissibly discriminating against surface water users.

G. THE DEFINITION OF “FUTILE CALL” DOES NOT RENDER THE
RULES FACIALLY INVALID,

Rangen argues that the Rules’ definition of “futile call” is facially invalid because
' the definition “permits” the Director to allow out-of-priority diversions when a call is
wasteful but not futile. Rangen Brief at 5. This contention is itself facially deficient
because it fails to argue or show that there is no set of circumstances under which the
definition of “futile call” can be validly applied. Further, the plain language of the
definition demonstrates that a delivery call can be determined to be futile without any
finding that such a call would be wasteful, because the phrase to which Rangen objects is
an alternative—not necessary—basis for a futility determination:

08. Futile Call. A delivery call made by the holder of a senior-priority

surface or ground water right that, for physical and hydrologic reasons,

cannot be satisfied within a reasonable time of the call by immediately

curtailing diversions under junior-priority ground water rights or that

would result in waste of the water resource.

Rule 10.08 (emphasis added).
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The Rules also do not, as the Plaintiffs contend, impermissibly shift the burden of
proof under the futile call doctrine. As previously discussed, the Rules only require the
seniors to make a delivery call. The Director has the burden of determining whether the
senior has been materially injured, and can make such a determination even if the senior

submits no supporting information or documentation.

H. THE PHASED CURTAILMENT PROVISIONS DO NOT RENDER THE
RULES FACIALLY INVALID.

Clear Springs argues that Rule 40.01(a) is facially invalid because it allows
curtailments to be “phased-in” over a period of five years. This argument fails under the
plain text of the Rule, which provides that such a “phased-in” curtailment is only a
possibility, not a certainty: the Director “may” order phased curtailment, and even then
only if there has been a determination that material injury due to junior ground water use
is “delayed or long rvange.” Rule 40.01(a).

In addition, nothing in the Rules prohibits or precludes that phased curtailment be
ordered in conjunction with other relief, such as mitigation, the combined effect of which
can be designed to provide full relief for the injury a senior has suffered as a result of
junior diversions. By allowing for such combinations, the Rules provide the flexibility
necessary to provide adequate and effective relief for seniors while still promoting the
policy of securing the maximum use and benefit of the state’s water. It is thus clear that
the phased curtailment provisions can be applied validly and constitutionally, and Clear

Springs’ facial challenge fails as a matter of law.
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I. RULE 20.08 IS NOT FACIALLY INVALID.

Clear Springs further argues that Idaho Code § 42-237a(g) “plainly forbids™
ground water withdrawals at a rate exceeding the reasonably anticipated rate of future
natural recharge, and therefore Rule 20.08 is facially invalid because it only refers to the
“goal” that “withdrawals of ground water not exceed the reasonably anticipated average
rate of future natural recharge.” Rule 20.08.

This argument lacks any merit. Idaho Code § 42-237a(g) expressly refers to the
“policy” that withdrawals not exceed recharge, which is entirely consistent with Rule
20.08’s characterization of such as a “goal.” See BLACK’S LAW DICTIONARY 1196 (8™
ed/ 2004) (defining “policy” as “the general principles by which a government is guided
in the management of public affairs”). Indeed, Clear Springs even concedes that Rule
20.08 makes a “policy statement” in this regard.36 It follows that Rule 20.08 is not
facially invalid simply because it uses the term “goal.”

J. THE DOMESTIC AND STOCKWATER EXEMPTIONS DO NOT
RENDER THE RULES FACIALLY INVALID.

The Plaintiffs assert that the Rules are facially invalid because they exempt junior
domestic and stockwater rights from delivery calls under Rule 20.11. Under Idaho Code
§ 42-111, such uses are limited to 13,000 gallons per day, and the Rule 20.11 exemption
expressly applies only if the domestic or livestock use is within the limits of section 42-
111. Thus, the exemption is available only for certain statutorily designated uses that are
clearly de minimis in nature. Further, this exemption is also consistent with and

supported by the legislature’s decision to exempt domestic and stockwater rights from the

35

p Clear Springs Brief at 29.
3

Clear Springs Brief at 29.
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requirement of filing a notice of claim in a general adjudication—such rights are not lost
even if no claim is filed. Idaho Code § 42-1420(1)(a). Section 42-1420 plainly reflects a
legislative determination that allowing de minimis domestic and stockwater uses to
continue is consistent with the prior appropriation doctrine as established by Idaho law.
Likewise, section 42-227 exempts de minimis ground water rights from the permitting
statutes.

Administering the large number of de minimis domestic and stockwater uses
under the Rules would significantly complicate the administrative process, inevitably
postponing relief for an injured senior without any measurable benefit to the senior.
Thus, the Rules’ exemption for domestic and stockwater uses is consistent with Idaho
statutes and promotes more timely and efficient administration—one of the very things
that the Plaintiffs seek. Accordingly, the exemptions are not facially invalid.

K. THE PLAINTIFES’ OBJECTION TO THE REPLACEMENT WATER

PLAN IS NOT PROPERLY BEFORE THE COURT BECAUSE THE

CLAIM RELIES ON AS-APPLIED ARGUMENTS AND WAS NOT
PLEADED.

The Plaintiffs’ claim that the “replacement water plan” the Director authorized in
their contested case amounts to an administrative “rule” that was enacted without
adherence to the requirements of the Idaho Administrative Procedure Act (“TAPA”).
This argument relies entirely on orders entered in the Plaintiffs’ contested case and as
such is an as-applied argument that is not before the Court in the Plaintiffs’ facial
challenge to the Rules.”’

Further, this claim does not appear in the Complaint, and nothing in the

Complaint can fairly be deemed to have given notice of such a claim. The Complaint

3 See supra “Objection to Affidavits and As-Applied Arguments.”
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confines itself to allegations and claims that the Rules violate Article XV of the Idaho
Constitution and/or various provisions of Title 42 of the Idaho Code, that is, the water
code. There is no allegation, statement, claim or prayer in the Complaint that even
remotely suggests that the Plaintiffs were making or might make a claim that the
Director’s approval of IGWA’s water replacement plan constituted unlawful rulemaking
under the IAPA. The only reference to “replacement water” anywhere in the Complaint
is in Count II, which alleges that the replacement water plan has allowed the Defendants
to avoid curtailment of juniors, not that the plan amounted to an impermissible “rule”
under the IAPA or Asarco:

The Director, pursuant to his purported authority, which is unknown and

undisclosed to the plaintiffs, and in his application of the Rules has

allowed avoidance of curtailment by junior appropriators through the

issuance of what the Director has conceived, adopted, ordered and styled

as a “replacement water plan,” which allows diversions under junior

ground water rights which affect hydrologically connected senior surface

water rights by providing “replacement water” in amounts and at times

which conflict with plaintiffs’ rights, which “replacement water plans” are

issued without notice or hearing, upon the instigation of the Director, upon

terms and conditions subjectively set by Director, and such application of

the Rules interferes with and impairs the legal rights and privileges of the

plaintiffs represented by their water rights.
Complaint at 10.

The plain language of this claim primarily takes issue with the substantive effect
of the replacement water plan. There is no reference to the IAPA, Asarco, or any other
suggestion that what the Plaintiffs really meant was that the replacement water plan was,

in effect, an administrative rule that had been promulgated outside of the mandatory

procedures of the IAPA.*®

3 Similarly, the Complaint contains no prayer for a declaration or order to the effect that the
replacement water plan is invalid for failing to conform to the rulemaking requirements of the JAPA. The
request for relief sought only orders declaring that the Rules substantively impair or interfere with the
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Thus, it is clear that the Plaintiffs did not intend to, and in fact did not, allege an
IAPA or Asarco claim of any kind. Even under notice pleading standards, the Complaint
was deficient in this respect. Thus, the Plaintiffs” IAPA claim should be rejected.

CONCLUSION

The Plaintiffs and the Intervenors have failed to carry their burden of showing the
Rules facially invalid. The Rules are entirely supported by the doctrine of prior
appropriation as established by Idaho law and provide for efficient water rights
administration based on the rule of priority and in accordance with other well-established
principles and policies of Idaho law. The four summary judgment motions filed by the

Plaintiffs and the Intervenors should be denied for the reasons set forth herein.

Plaintiffs rights, and that the Rules are invalid and unconstitutional, both facially and as applied, without
any mention of any procedural rulemaking issues in the prayer for relief. See Complaint at 11.

To the extent that Plaintiffs might argue that the Complaint implicitly encompassed an
IAPA/Asarco claim because of the reference to the Director’s “purported authority, which is unknown and
undisclosed to the plaintiffs,” or the allegation that the replacement water plan was “issued without notice
or hearing,” any such contention simply reaches too far. It would have been easy enough to specifically
refer to the IAPA, or Asarco, or simply allege that the replacement water plan constituted an improperly
promulgated administrative rule, but the Plaintiffs did no such thing.
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1434 IDAHO SESSION LAWS C. 450 '94

GENCY AND PROVIDING A SUNSET CLAUSE.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 18, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 42-1806, Idaho Code, and to read as
follows:

42-1806. MORATORIUM ON APPROVAL OF APPLICATIONS TO APPROPRIATE
WATER. (1) Findings. On April 30, 1993, the director of the Idaho
department of water resources adopted an amended moratorium order "In
the Matter of Applications for Permits for the Diversion and Use of
Surface and Ground Water within the Eastern Snake River Plain Area and
the Boise River Drainage Area." This moratorium was adopted because of
the continuing effect of a long-term drought. The effects of this
drought continue to exist. In addition, changed irrigation practices
have resulted in a reduction in the recharge of the aquifer. These
factors have caused concerns regarding the water supply for water
rights in some areas of the Snake Plain aquifer. In order to address
the long-term management of the Snake Plain aquifer, the legislature
has authorized a study to examine the implications of these changes.
This study is expected to last two (2) years. Continuation of the cur-
rent moratorium for the Eastern Snake Plain area is appropriate while
these studies are undertaken.

(2) The portion of the director's moratorium entitled "In the
Matter of Applications for Permits for the Diversion and Use of Sur-
face and Ground Water within the Eastern Snake River Plain Area and
the Boise River Drainage Area,' dated April 30, 1993, relating to the
Eastern Snake River Plain area is hereby approved and confirmed and
shall continue in effect until December 31, 1997.

(3) Except as provided in subsection (2) of this section, nothing
in this act shall preclude the director from maintaining or modifying
the requirements of any existing moratoriums or initiating any new,
more restrictive moratoriums relating to water resource administration
of the state.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after passage and approval, and shall be null, void and of no
force and effect on and after December 31, 1997.

Approved April 11, 1994.

CHAPTER 450
—> (H.B. No. 986, As Amended)

AN ACT
RELATING TO WATER DISTRIBUTION; AMENDING SECTION 42-602, IDAHO CODE,
TO CLARIFY THAT THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
IS AUTHORIZED TO DISTRIBUTE WATER PURSUANT TO THE PROVISIONSJ0}36
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CHAPTER 6, TITLE 42, IDAHO CODE, ONLY WITHIN ORGANIZED WATER DIS-
TRICTS; AMENDING SECTION 42-1701A, IDAHO CODE, TO CLARIFY THAT
SUBSECTION (3) APPLIES TO DECISIONS, DETERMINATIONS, ORDERS OR
ACTIONS OF THE DIRECTOR; AMENDING SECTION 42-237a, IDAHO CODE, TO
REVISE POWERS OF THE DIRECTOR OF THE DEPARTMENT OF  WATER
RESOURCES; AMENDING SECTION 42-237g, IDAHO CODE, TO PROVIDE FOR
THE USE OF ADMINISTRATIVE ENFORCEMENT ACTIONS3; AMENDING SECTION
42-351, IDAHO CODE, TO PROVIDE A PROCEDURE FOR ADMINISTRATIVE
ENFORCEMENT ACTIONS AGAINST PERSONS ALLEGED TO BE DIVERTING WATER
OR TO HAVE DIVERTED WATER WITHOUT A WATER RIGHT OR NOT IN CONFOR-
MANCE WITH THE CONDITIONS OF A VALID WATER RIGHT; DECLARING AN
EMERGENCY AND PROVIDING APPLICATION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-602, Idaho Code, be, and the same is
hereby amended to read as follows:

42-602. DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES TO SUPER-
VISE WATER DISTRIBUTION WITHIN WATER DISTRICTS. ¥t~-shati-be-the—duoty
of-tThe director of the department of water resources to shall have
i+mmediate direction and control of the distribution of water from all
of-the-streams;-rivers;—takes;-ground-water—and--other--naturat--water
sonrces-in—-this-state natural water sources within a water district to
the canals, ditches, pumps and other facilities diverting therefrom.
Distribution of water within water districts created pursuant to sec-—
tion  42-604, Idaho Code, shall be accomplished either-—-€{%3 by
watermasters appointed as provided in this chapter and supervised by
the director{-or—-{2)-directiy-by-emptoyees-of-the-department-of-water
resources—under—authority-of-the-director-in-those-areas-of-the-—state
not-—constitnted-into-water—districts—as-provided-in-this-chapters-Fhe
director-must-execnte-the—taws-relative-to—the-distribntion—-of-—water
Tn--accordance--with-rights-of-prior-appropriatien—-as-provided-in—-sec-
tion—42-1065-Ffdaho—€ode.

The director of the department of water resources shallj——tn~-the
diseribution--of distribute water £from——~the-streams;-rivers;—takess;
ground-water—and-other—naturat-water——sources;——be--governed--by——thtis

titte in water districts in accordance with the prior appropriation

doctrine. The provisions of chapter 6, title 42, Idaho Code, sﬁgl}

apply only to distribution of water within a water district.

SECTION 2. That Section 42-1701A, Idaho Code, be, and the same is
hereby amended to read as follows:

42-1701A. HEARINGS BEFORE DIRECTOR ~- APPEALS. (1) All hearings
required by law to be held before the director shall be conducted in
accordance with the provisions of chapter 52, title 67, Idaho Code,
and rules of procedure promulgated by the director.

(2) The director, in his discretion, may direct that a hearing be
conducted by a hearing officer appointed by the director. In such
event, the hearing officer shall have the duty to make a complete
record of the evidence presented and duly received at the hearing and
to prepare a proposal for decision in accordance with chapter 52,
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title 67, Idaho Code, and rules of procedure promulgated by the direc-
tor.

(3) Unless the right to a hearing before the director or the
water resource board is otherwise provided by statute, any person
agpgrieved by any decision, determination, order or action of the
director of the department of water resources or any applicant for any
permit, license, certificate, approval, registration, or similar form
of permission required by law to be issued by the director, who is
aggrieved by a denial or conditional approval ordered by the direc-
tor, and who has not previously been afforded an opportunity for a
hearing on the matter shall be entitled to a hearing before the direc-
tor to contest the denial or conditional approval upon filing with the
director, within fifteen (15) days after receipt of the denial or con-
ditional approval, a written petition stating the grounds for contest-
ing the action by the director and requesting a hearing. The hearing
shall be held and conducted in accordance with the provisions of sub-
sections (1) and (2) of this section. Judicial review of any final
order of the director issued following the hearing may be had pursuant
to subsection (4) of this section.

(4) Any person who is aggrieved by a final decision or order of
the director is entitled to judicial review. The judicial review shall
be had in accordance with the provisions and standards set forth in
chapter 52, title 67, Idaho Code.

———— SECTION 3. That Section 42-237a, Idaho Code, be, and the same is
hereby amended to read as follows:

42-237a. POWERS OF THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES. In the administration and enforcement of this act and in
the effectuation of the policy of this state to conserve its ground
water resources, the director of the department of water resources in
his sole discretion, is empowered:

a. To require all flowing wells to be so capped or equipped with
valves that the flow of water can be completely stopped when the wells
are not in use.

b. To require both flowing and nonflowing wells to be so con-
structed and maintained as to prevent the waste of ground waters
through leaky wells, casings, pipes, fittings, valves or pumps either
above or below the land surface.

c. To prescribe uniform scientific methods to determine water
levels in and calculate waters withdrawn from wells.

d. To go upon all lands, both public and private, for the purpose
of inspecting wells, pumps, casings, pipes, and fittings, including
wells used or claimed to be used for domestic purposes.

e. To order the cessation of use of a well pending the correction
of any defect that the director of the department of water resources
has ordered corrected.

f. To commence actions to enjoin the illegal opening or excava-~
tion of wells or withdrawal or use of water therefrom and to appear
and become a party to any action or proceeding pending in any court or
administrative agency when it appears to the director of the depart~
ment of water resources that the determination of such action or pro-
ceeding might result in depletion of the ground water resources ofughk38




C. 450 '94 IDAHO SESSION LAWS 1437

state contrary to the public policy expressed in this act.
g. To supervise and control the exercise and administration of
all rights hereafter—acquired to the use of ground waters and in the

exercise of this discretionary power he may by-summary-order;y initiate

administrative proceedings to prohibit or 1limit the withdrawal of
water from any well during any period that he determines that water to
fill any water right in said well is not there available. To assist
the director of the department of water resources in the administra-
tion and enforcement of this act, and in making determinations upon
which said orders shall be based, he may establish a ground water
pumping level or 1levels in an area or areas having a common ground
water supply as determined by him as hereinafter provided. Water in a
well shall not be deemed available to fill a water right therein if
withdrawal therefrom of the amount called for by such right would
affect, contrary to the declared policy of this act, the present or
future use of any prior surface or ground water right or result in the
withdrawing of the ground water supply at a rate beyond the reasonably
anticipated average rate of future natural recharge. However, the
director may allow withdrawal at a rate exceeding the reasonably
anticipated rate of future natural recharge if the director finds it
is in the public interest and if it satisfies the following criteria:

1. A program exists or likely will exist which will increase

recharge or decrease withdrawals within a time period acceptable

to the director to bring withdrawals into balance with recharge.

2. Holders of senior rights to use ground water will not be

caused thereby to pump water from below the established reasonable

pumping level or levels.

In connection with his supervision and control of the exercise of
ground water rights the director of the department of water resources
shall also have the power to determine what areas of the state have a
common ground water supply and whenever it is determined that any area
has a ground water supply which affects the flow of water in any
stream or streams in an organized water district, to incorporate such
area in said water district§ and whenever it is determined that the
ground water in an area having a common ground water supply does not
affect the flow of water in any stream in an organized water district,
to incorporate such area in a separate water district to be created in
the same manner provided for in section 42-604 of title 42, Idaho
Code. The administration of water rights within water districts cre-
ated or enlarged pursuant to this act shall be carried out in accor-
dance with the provisions of title 42, Idaho Code, as the same have
been or may hereafter be amended, except that in the administration of
ground water rights either the director of the department of water
resources or the watermaster in a water district or the director of
the department of water resources outside of a water district shall,
upon determining that there is not sufficient water in a well to fill
a particular ground water right therein by order, limit or prohibit
further withdrawals of water under such right as hereinabove provided,
and post a copy of said order at the place where such water 1is with-
drawn; provided, that land, not irrigated with underground water,
shall not be subject to any allotment, charge, assessment, levy, or
budget for, or in connection with, the distribution or delivery of
water,
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SECTION 4. That Section 42-237g, Idaho Code, be, and the same is
hereby amended to read as follows:

42-237g. PENALTIES. Any person violating any provision of this
chapter, or any decision of the director of the department of water
resources, or order of a local ground water board, shall be guilty of
a misdemeanor and any continuing violation shall constitute a separate
offense for each day during which such violation occurs, but nothing
in this section or in the pendency or completion of any criminal
action for enforcement hereof shall be construed to prevent the insti-
tution of any administrative enforcement action or civil action for
injunctive or other relief for the enforcement of this chapter or the
protection of rights to the lawful use of water,

SECTION 5. That Section 42-351, Idaho Code, be, and the same is
hereby amended to read as follows:

42-351. ILLEGAL DIVERSION OR USE OF WATER —— INJUNCTIVE RELIEF -~
€EASE--AND-BESESF-ORDERS ADMINISTRATIVE ENFORCEMENT ACTION. (1) If the
director of the department of water resources finds, on the basis of
available information, that a person is diverting water or has
diverted water from a natural watercourse or from a ground water
source without having obtained a valid water right to do so or is
applying water or has applied water not in conformance with the-cond:-
trons-of a valid water right, then the director of the department of
water resources shall have the discretion to take action against such
person. The director may file an action seeking injunctive relief or
may tssue-an-order-directing-the-person-to-cease-and-desist-the-actrv-
tty-—or--activitres-atieged-to-be-in-vrotatron—-of-appttcablte-taw-or-of
any-extsting-water-rightv-A-cease-and-desist-order-may-d:irect--compti-
ance-with-appticabte-taw-and-with-any-extsting-warer-rrght-or-may-pro-
vide-a-time-schedute-to-bring-the-personis-actiton-into-comptiance-with
appticable—-taw-and-with-any-extsting—water-right commence an adminis-
trative enforcement action by issuing the person a written notice of
violation directing the person to cease and desist the activity or
activities alleged to be in violation of applicable law or any exist-
ing water right. The notice of violation shall be served upon the
alleped violator in person or by certified mail. The notice of viola-
tion shall identify the alleged violation and specify whether that
person is diverting water or has diverted water without a water right
or is applying water or has applied water not in conformance with a
valid water right. The notice of violation shall state the remedy,
including any restoration and mitigation measures, and the civil pen-
alty the director seeks for redress of the violation and contain a
statement of findings of fact and conclusions of law that provide a
factual and legal basis for the initiation of the administrative
enforcement action.

(2) Any--order--to--cease-and-destst-shati-contain-a-statement-of
findings—-of-fact-and-of-conctustons-of-taw-that-provide-a-factuat——and
tegat--basrs-—-for-the-order-of-the—-direector-of-the-department-of-water
resourcess

£3)--The-drrector-of-the-department-of-water-resources—shati-serve
a-copy-of-any-such-order-on-the—person-who-is-the-subject-of-thet@adl
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and-desist—order-by-personat-service—or-by-certified-matt<-Service——by
certified--ma+t-—-shati-be-comptete-npon-receipt—of-the-certified-matis
Fersonat-service-may-be-compteted-by-department-personnet-or—-a——person
anther+zed-to—serve-process—under—the-fdaho-rutes—-of-civit-procedures

€4)—~Fhe-~person--who-is~the-subject~of~the~cease-and-desist~order
shati-have-a-right-to-an-admintstrative-hearing-before-the~-departments;
t+f-requested-in-writing-within-fourteen-{t4)-days--from--the--date--of
service-—of-—-the--cease-—and--desist--order;—and-the-right—to-Jndictat
reviews;—ali-as-provided-in-section-42-1+70+A;-Tdaho—Codes

£5)--If-the-person-who-is-the-subject-—of--the--cease--and-—desist
order——fatts-to-compty-with-the-order-within~the-time-timrt-set—-itn-the
order—the—director-may-seek;-by--and--through--the--attorney--generats;
tnjunctive--retief--in--the--district-conrt-pending-the—ontcome-of-the
department—proceedings—in—-soch-actiony-brought-against——a-—person—-for
diverting——water—without-having-obtatned-a-vatid-water-right-to—-do-soy
the-director-need-not-attege-or-prove-that-irreparabte-injury~-to——the
state——or—-—-to--other—--water—-users--witt-——occur-shontd-the-pretiminary
tnjunction-or—permanent-injunction—not-be-rssued;—or-that-—-the——remedy
at--taw——is——inadequate;——and-the-pretiminary-injunctiony—or-permanent
tnqunction-shati-issne—~withont-—snch—-attegations——-and--withont——snch
proofs The notice of violation shall inform the person to whom it is
directed of an opportunity to confer with the director or _the
director's designee in a compliance conference concerning the alleged
violation. A written response may be required within fifteen (15) days
of a receipt of the notice of violation by the person to whom it is
directed. If a recipient of a notice of violation contacts the depart-
ment within fifteen (15) days of the receipt of the notice, the recip-
ient shall be entitled to a compliance conference. The conference
shall be held within twenty (20) days of the receipt of the notice
unless a later date is agreed upon between the parties. If a compli-
ance conference is not requested, the director may proceed with a
civil enforcement action as provided in subsection (4) of this sec-—
tion.

(3) The compliance conference shall provide an opportunity for
the recipient of a notice of violation to explain the circumstances of
the alleged violation and, where appropriate, to present a proposal
for remedying the damage caused by the violation and assuring future
compliance. If the recipient and the director agree on a plan to
remedy damage caused by the alleged violation and to assure future
compliance, they may enter into a consent order formalizing their
agreement. The consent order may include a provision providing for
payment of any agreed civil penalty. The consent order shall be effec-—
tive immediately upon signing by both parties and shall preclude any
civil enforcement action for the same alleged violation. If a party
does not comply with the terms of the consent order, the director may
seek and obtain in any appropriate district court, specific perfor-
mance of the consent order and such other relief as authorized by law.
1f the parties cannot reach agreement of a consent order within sixt
(60) days after the receipt of the notice of violation, or if the
recipient does not request a compliance conference, the director may
commence and prosecute a civil enforcement action in district court in
accordance with subsection (4) of this section. '

(4) The director may initiate a civil enforcement action through Aug. 141
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the attorne eneral rovided in subsection (6) of this section.
Civil enforcement actions shall be commenced and prosecuted in the
district court in and for the county in which the alleged violation
occurred, and may be brought apainst any person who is alleged to be
diverting water or has diverted water without a water right or apply-
ing water or has applied water not in conformance with the conditions
of a valid water right. The director shall not be required to bring an
administrative enforcement action before initiating a civil enforce-
ment action. If the person who is the subject of the notice of wviola-
tion fails to cease and desist the activity or activities constituting
the alleged violation within the time limits set in the notice of
violation, the director may seek, by and through the attorney general,
injunctive relief in the district court pending the outcome of the
administrative enforcement action. In such action, brought against a
person for diverting water without having obtained a valid water right
to do so, the director need not allege or prove that irreparable
injury to the state or to other water users will occur should the pre-
liminary injunction not be issued, or that the remedy at law is inade-
quate, and the preliminary injunction, or permanent injunction shall
issue without such allegations and without such proof.

(5) Any person determined in a civil enforcement action to have
willfully and knowingly or after notice diverted water without a water
right or applied water not in conformance with a valid water right
shall be liable for a civil penalty as provided in section 42-352,
Idaho Code. No action taken pursuant to this section shall relieve any
person from any civil action and damages that may exist for injury or
damages resulting from diverting water without a water right or apply-
ing water not in conformance with the conditions of a valid water

right.

SECTION 6. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval, and shall apply to all calls
for distribution of water pending at the time of passage and approval.

Approved April 11, 1994,

CHAPTER 451
(H.B. No. 988)

AN ACT
APPROPRIATING GENERAL FUND MONEYS TO THE WATER MANAGEMENT FUND;
EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO UTILIZATION OF THE
MONEYS FOR AQUIFER RECHARGE; EXPRESSING LEGISLATIVE INTENT WITH
RESPECT TO UTILIZATION OF THE MONEYS TO INVESTIGATE PUMPING ALTER-
NATIVES; EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO REPORTING
REQUIREMENTS; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated from the General AMumhd42
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IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 986, As Amended
BY WAYS AND MEANS COMMITTEE

AN ACT

RELATING TO WATER DISTRIBUTION; AMENDING SECTION 42-602, IDAHO CODE, TO CLAR-
IFY THAT THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES IS AUTHORIZED
TO DISTRIBUTE WATER PURSUANT TO THE PROVISIONS OF CHAPTER 6, TITLE 42,
IDAHO CODE, ONLY WITHIN ORGANIZED WATER DISTRICTS; AMENDING SECTION
42-1701A, IDAHO CODE, TO CLARIFY THAT SUBSECTION (3) APPLIES TO DECISIONS,
DETERMINATIONS, ORDERS OR ACTIONS OF THE DIRECTOR; AMENDING SECTION
42-237a, IDAHO CODE, TO REVISE POWERS OF THE DIRECTOR OF THE DEPARTMENT OF
WATER RESOURCES; AMENDING SECTION 42-237g, IDAHO CODE, TO PROVIDE FOR THE
USE OF ADMINISTRATIVE ENFORCEMENT ACTIONS; AMENDING SECTION 42-351, IDAHO
CODE, TO PROVIDE A PROCEDURE FOR ADMINISTRATIVE ENFORCEMENT ACTIONS
AGAINST PERSONS ALLEGED TO BE DIVERTING WATER OR TO HAVE DIVERTED WATER
WITHOUT A WATER RIGHT OR NOT IN CONFORMANCE WITH THE CONDITIONS OF A VALID
WATER RIGHT; DECLARING AN EMERGENCY AND PROVIDING APPLICATION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-602, Idaho Code, be, and the same is hereby
amended to read as follows:

42-602. DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES TO SUPERVISE WATER
DISTRIBUTION WITHIN WATER DISTRICTS. fe-shati-be-the-duty-of-tThe director of
the department of water resources to shall have immedtate direction and con-
trol of the distribution of water from all of-the-streamss;-riversy~takessy
ground-water—and-other-naturat-water--sources--rn-—thts—-state natural water
sources within a water district to the canals, ditches, pumps and other facil-

24
25

ities diverting therefrom. Distribution of water within water districts cre-
ated pursuant to section 42-604, Idaho Code, shall be accomplished erther——¢i3)

26
27
28
29
30
31
32
33
34
35

by watermasters appointed as provided in this chapter and supervised by the
directorf-or-{23}-directty-by~emptoyees-of-the-department--of--water—-resources
un&er-—authoréty——cf--the—&irector—in-thcse—areas—cf-thefstate—not-constitpte&
tnto-water-districts-as-provided-in-this-chapters—Ffhe-—director--must-—execute
the—-taws——relative--to-the-distribution-of-water-in-accordance-with-rights-of
prior-appropriation-as-provided-in-section-42-1865-fdaho-€ode.

The director of the department of water resources shallj-in-the--distribu-
tion--of distribute water from-the-streams;-riversjy-itakesj-ground-water—and
other-naturat-water-sourcesj-be—governed-by—-this—titte in water districts in
accordance with the prior appropriation doctrine. The provisions of chapter 6,

36

37

38
@ :
40
41

title 42, Idaho Code, shall apply only to distribution of water within a water

district.

SECTION 2. That Section 42-1701A, Idaho Code, be, and the same is hereby
amended to read as follows:

42-1701A. HEARINGS BEFORE DIRECTOR -- APPEALS. (1) All hearings required
by law to be held before the director shall be conducted in accordance with
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28
29

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

2>
2
2

2

the provisions of chapter 52, title 67, Idaho Code, and rules of procedure
promulgated by the director.

(2) The director, in his discretion, may direct that a hearing be con-
ducted by a hearing officer appointed by the director. In such event, the
hearing officer shall have the duty to make a complete record of the evidence
presented and duly received at the hearing and to prepare a proposal for deci-
sion in accordance with chapter 52, title 67, Idaho Code, and rules of proce-
dure promulgated by the director.

(3) Unless the right to a hearing before the director or the water
resource board is otherwise provided by statute, any person aggrieved by any
decision, determination, order or action of the director of the department of

water resources or any applicant for any permit, license, certificate,

approval,- registration, or similar form of permission required by law to be
issued by the director, who is aggrieved by a denial or conditional  approval

ordered by the director, and who has not previously been afforded an opportu-

nity for a hearing on the matter shall be entitled to a hearing before the
director to contest the denial or conditional approval upon filing with the
director, within fifteen (15) days after receipt of the denial or conditional
approval, a written petition stating the grounds for contesting the action by
the director and requesting a hearing. The hearing shall be held and conducted
in accordance with the provisions of subsections (1) and (2) of this section.
Judicial review of any final order of the director issued following the hear-
ing may be had pursuant to subsection (4) of this section.

(4) Any person who is aggrieved by a final decision or order of the
director 1is entitled to judicial review. The judicial review shall be had in
accordance with the provisions and standards set forth in chapter 52, title
67, Idaho Code.

SECTION 3. That Section 42-237a, Idaho Code, be, and the same is hereby
amended to read as follows:

42-237a, POWERS OF THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES. 1In
the administration and enforcement of this act and in the effectuation of the
policy of this state to conserve its ground water resources, the director of
the department of water resources in his sole discretion, is empowered:

a. To require all flowing wells to be so capped or equipped with valves
that the flow of water can be completely stopped when the wells are not in
use.

b. To require both flowing and nonflowing wells to be so constructed and
maintained as to prevent the waste of ground waters through leaky wells, cas=
ings, pipes, fittings, valves or pumps either above or below the land surface.

c. To prescribe uniform scientific methods to determine water levels in
and calculate waters withdrawn from wells.

d. To go upon all lands, both public and private, for the purpose of
inspecting wells, pumps, casings, pipes, and fittings, including wells used or
claimed to be used for domestic purposes.

e. To order the cessation of use of a well pending the correction of any
defect that the director of the department of water resources has ordered cor-
rected. ' n

f. To commence actions to enjoin the illegal opening or excavation of
wells or withdrawal or use of water therefrom and to appear and become a party
to any action or proceeding pending in any court or administrative agency when
it appears to the director of the department of water resources that the
determination of such action or proceeding might result in depletion of the
ground water resources of the state contrary to the public policy expressed in
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1 this act.
2 g. To supervise and control the exercise and administration of all rights
3 hereafter--acquired to the use of ground waters and in the exercise of this
4 discretionary power he may by-summary-eorder; initiate administrative proceed-
5 ings to prohibit or 1limit the withdrawal of water from any well during any
6 period that he determines that water to fill any water right in said well is
7 not there available. To assist the director of the department of water
8 resources in the administration and enforcement of this act, and in making
9 determinations wupon which said orders shall be based, he may establish a
10 ground water pumping level or levels in an area or areas having a common
11 ground water supply as determined by him as hereinafter provided. Water in a
12 well shall not be deemed available to fill a water right therein if withdrawal
13 therefrom of the amount called for by such right would affect, contrary to the
14 declared policy of this act, the present or future use of any prior surface or
15 ground water right or result in the withdrawing of the ground water supply at
16 a rate beyond the reasonably anticipated average rate of future natural
17 recharge. However, the director may allow withdrawal at a rate exceeding the
18 reasonably anticipated rate of future natural recharge if the director finds
19 it is in the public interest and if it satisfies the following criteria:
20 1. A program exists or likely will exist which will increase recharge or
21 decrease withdrawals within a time period acceptable to the director to
22 bring withdrawals into balance with recharge.
23 2. Holders of senior rights to use ground water will not be caused
24 thereby to pump water from below the established reasonable pumping level
25 or levels.
26 In connection with his supervision and control of the exercise of ground
27 water rights the director of the department of water resources shall also have
28 the power to determine what areas of the state have a common ground water sup-
29 ply and whenever it 1is determined that any area has a ground water supply
30 which affects the flow of water in any stream or streams in an organized water
31 district, to incorporate such area in said water districtj and whenever it is
32 determined that the ground water in an area having a common ground water sup-
33 ply does not affect the flow of water in any stream in an organized water dis-—
34 trict, to incorporate such area in a separate water district to be created in
35 the same manner provided for in section 42-604 of title 42, Idaho Code. The
36 administration of water rights within water districts created or enlarged pur-
37 suant to this act shall be carried out in accordance with the provisions of
38 title 42, Idaho Code, as the same have been or may hereafter be amended,
39 except that in the administration of ground water rights either the director
40 of the department of water resources or the watermaster in a water district or
41 the director of the department of water resources outside of a water district
42 shall, upon determining that there is not sufficient water in a well to fill a
43 particular ground water right therein by order, 1limit or prohibit further
44 withdrawals of water under such right as hereinabove provided, and post a copy
45 of said order at the place where such water is withdrawn; provided, that land,
46 not irrigated with underground water, shall not be subject to any allotment,
47 charge, assessment, levy, or budget for, or in connection with, the distribu-
48 tion or delivery of water.
49 SECTION 4. That Section 42-237g, Idaho Code, be, and the same is hereby
50 amended to read as follows:
51 42-237g. PENALTIES. Any person violating any provision of ' this chapter,
52 or any decision of the director of the department of water resources, or order
53

of a 1local ground water board, shall be guilty of a misdemeanor and any con-
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1 tinuing violation shall constitute a separate offense for each day during

2 which such violation occurs, but nothing in this section or in the pendency or

3 completion of any criminal action for enforcement hereof shall be construed to

4 prevent the institution of any administrative enforcement action or civil

5 action for injunctive or other relief for the enforcement of this chapter or

6 the protection of rights to the lawful use of water.

7 SECTION 5. That Section 42-351, Idaho Code, be, and the same is hereby

8 amended to read as follows:

9 42-351. ILLEGAL DIVERSION OR USE OF WATER —-- INJUNCTIVE RELIEF -- EEASE
10 ANB--BESIST--O6RBERS ADMINISTRATIVE ENFORCEMENT ACTION. (1) If the director of
11 the department of water resources finds, on the basis of available informa-
12 tion, that a person is diverting water or has diverted water from a natural
13 watercourse or from a ground water source without having obtained a wvalid
14 water right to do so or is applying water or has applied water not in confor=-
15 mance with the-conditions—-of a valid water right, then the director of the
16 department of water resources shall have the discretion to take action against
17 such person. The director may file an action seeking injunctive relief or may
18 i+ssue—an-order-directing-the-person-to-cease—and-destst—the-activity-or-activ-
19 tties-atteged-to-be-in-viotation—of-appticabte-taw-or-of-—any—-extsting--water
20 right+——A-cease—and-destst-order-may-direct—comptiance-with-apptteabte—taw-and
21 with-any-existing-water-right-or-may-provide-a——time-—schedute--to-—bring--the
22 personls-—-action--into--comptiance—-with--apptteabte-taw-and-with-any-extsting
23 water—right commence an administrative enforcement action by issuing the per-
24 son a written notice of violation directing the person to cease and desist the
25 activity or activities alleged to be in violation of applicable law or any
26 existing water right. The notice of violation shall be served upon the alleged
27 violator in person or by certified mail. The notice of violation shall iden-
28 tify the alleged violation and specify whether that person is diverting water
29 or has diverted water without a water right or 1is applying water or has
30 applied water not in conformance with a valid water right. The notice of
31 violation shall state the remedy, including any restoration and mitigation
32 measures, and the civil penalty the director seeks for redress of the viola-
33 tion and contain a statement of findings of fact and conclusions of law that
34 provide a factual and legal basis for the initiation of the administrative
35 enforcement action. :

36 (2) Any-order-to-cease—and-desist-shati-contain-a-statement--of-—findings
37 of--fact-—and-of-conctusions—of-taw—that-provide-a-factuat—and-tegat-basts~for
38 the-order—of-the-director-of-the-department-of-water-resonrcess

39 €33—-Fhe-director-of-the~department-of-water-resources—shatt-serve-a—-copy
40 of--any--such--order—-on-the-person-who-is-the-subject-of-the-cease—and-destst
41 order—by-personat-service—or-by-certified--matt+--Service-—by--certified--matt
42 shatt--be-comptete—upon-recetpt-of-the-certified-matt<—Personat-service-may-be
43 compteted-by-department-personnet-or-a--person-—authortzed-—to--serve——process
44 under—the-fdaho~rutes-of~ctvit-procedures

45 £4}--Fhe-—person—-who—-ts——the—subject-of-the-cease-and-destst-order-shatt
46 have-a-right-to-an-admintstrative—hearing-before-the-department;-rf--requested
47 tn-writing-within-fourteen-{i4}-days-from-the-date-of-service-of~the-cease-and
48 desist-—ordery-——and--the--right-to-judtctat-reviewy-att-as-provided-in-section
49 42-1781A7-Fdaho—€odes

50 £5}—-ff-the~person-who—ts-the-subject-of-the-cease-and-destst-order--fatts
51 to-—compty——with-the-order-within-the-time-timit—set—in-the-order—the-dtrector
52 may-seek;-by-and-through—the-attorney-generat;-injunctive-rettef-in-—the--dis-
53 trict——court-pending-the-outcome-of-the-department-proceeding+s-fn-such-acttony
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1 brought-against—a-person-for-diverting-water—without~having-cbtained-—a--vattd
2 water—-right--to-do-so;-the~director-need-not-attege-or-prove-that—trreparabte
3 tnjury-to-the-state-or-to-other-water—users-witt-occur-shoutd-the--pretimtnary
4 itnjunction-or-permanent-injunction-not-be-issuedy-or-that-the-remedy-at-taw-ts
5 inadequatey--and--the--pretimimary--inijunction;--or-permanent-injunctien—shatt
6 tssue-without-such-attegations—and-wrthout—such-proofs The notice of violation
7 shall inform the person to whom it is directed of an opportunity to confer
8 with the director or the director's designee in a compliance conference con-
9 cerning the alleged violation. A written response may be required within fif-
10 teen (15) days of a receipt of the notice of violation by the person to whom
11 it is directed. If a recipient of a notice of violation contacts the depart-—
12 ment within fifteen (15) days of the receipt of the notice, the recipient
13 shall be entitled to a compliance conference. The conference shall be held
14 within twenty (20) days of the receipt of the notice unless a later date is
15 agreed upon between the parties. If a compliance conference is not requested,
16 the director may proceed with a civil enforcement action as provided in sub-
17 section (4) of this section.
18 (3) The compliance conference shall provide an opportunity for the recip-—
19 ient of a notice of violation to explain the circumstances of the alleged
20 violation and, where appropriate, to present a proposal for remedying the dam—
21 age caused by the violation and assuring future compliance. If the recipient
22 and the director agree on a plan to remedy damage caused by the alleged viola-
23 tion and to assure future compliance, they may enter into a consent order for-
24 malizing their agreement. The consent order may include a provision providing
25 for payment of any agreed civil penalty. The consent order shall be effective
26 immediately upon signing by both parties and shall preclude any civil enforce=~
27 ment action for the same alleged violation. If a party does not comply with
28 the terms of the consent order, the director may seek and obtain in any appro-
29 priate district court, specific performance of the consent order and such
30 other relief as authorized by law. If the parties cannot reach agreement of a
31 consent order within sixty (60) days after the receipt of the notice of viola-
32 tion, or if the recipient does not request a compliance conference, the direc-
33 tor may commence and prosecute a civil enforcement action in district court in
34 accordance with subsection (4) of this section.
35 (4) The director may initiate a civil enforcement action through the
36 attorney general as provided in subsection (6) of this section. Civil enforce-
37 ment actions shall be commenced and prosecuted in the district court in and
38 for the county in which the alleged violation occurred, and may be brought
39 against any person who is alleged to be diverting water or has diverted water
40 without a water right or applying water or has applied water not in confor=
41 mance with the conditions of a valid water right. The director shall not be
42 required to bring an administrative enforcement action before initiating a
43 civil enforcement action. If the person who is the subject of the notice of
44 violation fails to cease and desist the activity or activities constituting
45 the alleged violation within the time limits set in the notice of violationm,
46 the director may seek, by and through the attorney general, injunctive relief
47 in the district court pending the outcome of the administrative enforcement
48 action. In such action, brought against a person for diverting water without
49 having obtained a valid water right to do so, the director need not allege or
50 prove that irreparable injury to the state or to other water users will occur
51 should the preliminary injunction not be issued, or that the remedy at law is
52 inadequate, and the preliminary injunction, or permanent injunction shall
53 issue without such allegations and without such proof.
54 (5) Any person determined in a civil enforcement action to have willfully
55 and knowingly or after notice diverted water without a water right or applied
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. 1 water not in conformance with a valid water right shall be liable for a civil
2 penalty as provided in section 42-352, Idaho Code. No action taken pursuant to
3 this section shall relieve any person from any civil action and damages that
4 may exist for injury or damages resulting from diverting water without a water
5 right or applying water not in conformance with the conditions of a wvalid
6 water right.
7 SECTION 6. An emergency existing therefor, which emergency is hereby
8 declared to exist, this act shall be in full force and effect on and after its
9 passage and approval, and shall apply to all calls for distribution of water

10 pending at the time of passage and approval.
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LEGISLATURE OF THE STATE OF IDAHO
Fifty-second Legislature Second Regular Session — 1994

Moved by Newcomb

Seconded by Linford

IN THE HOUSE OF REPRESENTATIVES
HOUSE AMENDMENT TO H.B. NO. 986

AMENDMENT TQ SECTION 1
On page 1 of the printed bill, delete lines 34 through 36 and insert:
"other--natnrat-water-sourcesy-be-governed-by-thts-tttte in water districts in
accordance with the prior appropriation doctrine. The provisions of chapter 6,
title 42, Idaho Code,'".
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LEGISLATURE OF THE STATE OF IDAHO
Fifty-second Legislature Second Regular Session — 1994

IN.THE. HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 986
BY WAYS AND MEANS COMMITTEE

AN ACT y L -

'RELATING TO WATER: DISTRIBUTION, AMENDING SECTION 42- -602, IDAHO CODE, TO CLAR-
IFY THAT . THE DIRECTOR OF THE DEPARTMENT. OF WATER RESOURCES IS AUTHORIZED.
TO DISTRIBUTE WATER PURSUANT TO THE.PROVISIONS OF CHAPTER 6, ~TITLE 42,
IDAHO CODE, ONLY - WITHIN ORGANIZED WATER DISTRICTS;. AMENDING SECTION
42-1701A, IDAHO CODE, TO CLARIFY THAT SUBSECTION (3) APPLIES ‘TO DEGCISIONS,
DETERMINATIONS, ORDERS OR ACTIONS OF - THE DIRECTOR; AMENDING . SECTION
42-237a, IDAHO CODE, TO REVISE POWERS OF THE DIRECTOR OF THE DEPARTMENT OF
WATER RESOURCES; AMENDING SECTION 42-237g, IDAHO CODE, TO PROVIDE FOR THE
USE OF ADMINISTRATIVE ENFORCEMENT ACTIONS; AMENDING SECTION 42- -351, IDAHO
CODE, TO PROVIDE A PROCEDURE FOR ADMINISTRATIVE ENFORCEMENT ACTIONS
AGAINST PERSONS -ALLEGED TO BE DIVERTING WATER OR TO HAVE DIVERTED WATER
WITHOUT A WATER RIGHT OR NOT IN CONFORMANCE WITH THE CONDITIONS OF A VALID
WATER RIGHT; DECLARING AN EMERGENCY AND PROVIDING APPLICATION..

Be It Enacted by the Leglslature of- the State of Idaho.-.'

SECTION 1. That Sectlon 42-602 Idaho Code, be, and the same is hereby;
amended to read as follows:

42-602. DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES TO SUPERVISE WATER
DISTRIBUTION WITHIN WATER DISTRICTS. ¥t-shati-be—-the-duty-of-tThe director of
the department of water resources to shall have immediate direction and con-

. trol' of. the .distribution of water from all of-the-streamsy-rivers;-takesy

ground-water—-and-other-naturat-water—-sources——in--this--state natural water
sources within a water district to the canals, ditches,.pumps and other facil~
ities diverting therefrom. Distribution of water within water districts cre-
ated pursuant to section 42-604, Idaho. Code, shall be accomplished etther-—-{1y
by watermasters appointed as provided in this chapter and supervised by the
directory-or-¢2)-directiy-by-emptoyees-of-the-department-—of--water—-resounrces
,nn&er--anthority—ﬁof-—the—&irectcr-én—those—areas—offthe-state—not—eonstitnte&
into-water—districts—as-provided-in-this-chapterv—Ffhe--director--must--execute
the-—taws—-retative--to—the-distribution-of-water—in-accordance-with-rights-of
prior-appropriation—as-provided-in-section-42-1665-fdaho-Eode.

The .director of the department. of water resources shall~-:n-the—-&rstrrbn—
tton--of ‘distribute water from—the- streams-—rtvers——}akes--gronn&-water and

‘ other-naturat-water-sourcesy—be in. water -districts in accordance .with the

prior .appropriation doctrine as governed by this title, the constitution and
common law of this state. The provisions of chapter 6, title 42, Idaho Code;
shall apply only to distribution of water within a water district.

SECTION 2. That Section 42~1701A, Idaho Code, be, and the same is hereby
amended to read as follows: .

42-1701A. HEARINGS BEFORE DIRECTOR ~-- APPEALS. (1) All hearings required
by law to be held before the director shall be conducted in accordance with
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the provisions of chapter 52, title 67, Idaho Code, and rules of procedure

promulgated by the director. . ' )
(2) The director, in his discretion, may direct that a hearing be con-

ducted by a hearing officer appointed by the director. In such event, the
hearing officer shall have the duty to make a complete record of the evidence
presented and duly received at the hearing and to prepare a proposal for deci-
sion in accordance with chapter 52, title 67, Idaho Code, and rules of proce-

dure promulgated by the director. )
(3) Unless the right to a hearing before the director or the water

resource board is otherwise provided by statute, any person aggrieved by any
decision, determination, order or action of the director of the department of

water resources or any applicant for any permit, license, certificate,
approval, registration, or similar form of permission required by law to be
issued by the director, who is aggrieved by a denial or conditional approval
ordered by the director, and who has not previously been afforded an opportu-
nity for a hearing on the matter shall be entitled to a hearing before the
director to contest the denial or conditional approval upon filing with the
director, within fifteen (15) days after receipt of the denial or conditional
approval, a written petition stating the grounds for contesting the action by
the director and requesting a hearing. The hearing shall be held and conducted
in accordance with the provisions of subsections (1) and (2) of this section.
Judicial review of any final order of the director issued following the hear—
ing may be had pursuant to subsection (4) of this section.

(4) Any person who is aggrieved by a final decision or order of the
director 1s entitled to judicial review. The judicial review shall be had in
accordance with the provisions and standards set forth in chapter 52, title
67, Idaho Code. B

SECTION 3. That Section 42-237a, Idaho Code, be, and the same is hereby
amended to read as follows:

42-237a. POWERS OF THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES. 1In

the administration and enforcement of this act and in the effectuation of the
policy of this state to conserve its ground water resources, the director of
the department of water resources in his sole discretion, is empowered:

a. To require all flowing wells to be so capped or equipped with valves
that the flow of water can be completely stopped when the wells are mnot in
use.,

b. To require both flowing and nonflowing wells to be so constructed and
maintained as to prevent the waste of ground waters through leaky wells, cas-—
ings, pipes, fittings, valves or pumps either above or below the land surface.

c. To prescribe uniform scientific methods to determine water levels in
and calculate waters withdrawn from wells, '

d. To go upon all lands, both public and private, for the purpose of
inspecting wells, pumps, casings, pipes, and fittings, including wells used or
claimed to be used for domestic purposes.

e. To order the cessation of use of a well pending the correction of any
defect that the director of the department of water resources has ordered cor-
rected.

f. To commence actions to enjoin the illegal opening oOr excavation of
wells or withdrawal or use of water therefrom and to appear and become a party
to any action or proceeding pending in any court or administrative agency when
it appears to the director of the department of water resources that the
determination of such action or proceeding might result in depletion of t@e
ground water resources of the state contrary to the public policy expressed 1n
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this act. :

g. To supervise and control the exercise and administration of all rights
hereafter—--acquired to the use of ground waters and in the exercise of this
discretionary power he may by-summary-order; initiate administrative proceed-
ings to prohibit or 1limit the withdrawal of water from any well during any
period that he determines that water to fill any water right in said well is
not there available., To assist the director of the department of water
resources in the administration and enforcement of this act, and in making
determinations upon which said orders shall be based, he may establish a
ground water pumping level or levels in an area or areas having a common
ground water supply as determined by him as hereinafter provided. Water in a
well shall not be deemed available to fill a water right therein if withdrawal
therefrom of the amount called for by such right would affect, contrary to the
declared policy of this act, the present or future use of any prior surface or
ground water right or result in the withdrawing of the ground water supply at
a rate beyond the reasonably anticipated average rate of future natural
recharge. However, the director may allow withdrawal at a rate exceeding the
reasonably anticipated rate of future natural recharge if the director finds
it is in the public interest and if it satisfies the following criteriat

1. A program exists or likely will exist which will increase recharge or

decrease withdrawals within a time period acceptable to the director to

bring withdrawals into balance with recharge.

2. Holders of senior rights to use ground water will not be caused

thereby to pump water from below the established reasonable pumping level

or levels.

In connection with his supervision and control of the exercise of ground
water rights the director of the department of water resources shall also have
the power to determine what areas of the state have a common ground water sup-—
ply and whenever it is determined that any area has a ground water supply
which affects the flow of water in any stream or streams in an organized water
district, to incorporate such area in said water district; and whenever it is
determined that the ground water in an area having a common ground water sup-
ply does not affect the flow of water in any stream in an organized water dis-
trict, to incorporate such area in-a separate water district to be created in
the same manner provided for in section 42-604 of title 42, Idaho Code. The
administration of water rights within water districts created or enlarged pur-
suant to this act shall be carried out in accordance with the provisions of
title 42, Idaho Code, as the same have been or may hereafter be amended,
except that in the administration of ground water rights either the director
of the department of water resources or the watermaster in a water district or
the director of the department of water resources outside of a water district
shall, upon determining that there is not sufficient water in a well to fill a
particular ground water right therein by order, limit or prohibit further
withdrawals of water under such right as hereinabove provided, and post a copy
of said order at the place where such water is withdrawnj provided, that land,
not irrigated with underground water, shall not be subject to any allotment,
charge, assessment, levy, or budget for, or in connection with, the distribu-
tion or delivery of water.

SRCTION 4. That Section 42-237g, Idaho Code, be, and the same is hereby
amended to read as follows:

42-237g. PENALTIES. Any person violating any provision of this chapter,
or any decision of the director of the department of water resources, or order
of a local ground water board, shall be guilty of a misdemeanor and any con-
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tinuing violation shall constitute a separate offense for each day during
which such violation occurs, but nothing in this section or in the pendency or
completion of any criminal action for enforcement hereof shall be construed to
prevent the institution of any administrative enforcement action or civil
action for injunctive or other relief for the enforcement of this chapter or
the protection of rights to the lawful use of water.

SECTION 5. That Section 42-351, Idaho Code, be, and the same 1s hereby
amended to read as follows:

42-351., ILLEGAL DIVERSION OR USE OF WATER —- INJUNCTIVE RELIEF =-- €EASE
AND--BESIST--ORPERS ADMINISTRATIVE ENFORCEMENT ACTION. (1) If the director of
the department of water resources finds, on the basis of available 1informa-
tion, that a person is diverting water or has diverted water from a natural
watercourse or from a ground water source without having obtained a valid
water right to do so or is applying water or has applied water not in confor-
mance with the-condittons-ef a valid water right, then the director of the
department of water resources shall have the discretion to take action against
such person. The director may file an action seeking injunctive relief or may
issue—an—order-directing-the—person-to—cease—and—desist—the—activity-or—activ—
ities—ai%eged—to-be—in—vioiation—of-appiicabie—}aw—ar—of——any——exésting——water
right7——A—cease—and—desist—order—may—direct—compiiance—with—app%icabie—iaw—and
with—any—existing—water—right—or—may—provide-a——time—-scheduie--to—-bring-—the
persqnls—-action——into-—comp%iance-—with-—appiicab%e-%aw—and—with—any—existing
water-right commence an administrative enforcement action by issuing the per—
son a written.notice of violation directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law or any
existing water right. The notice of violation shall be served upon the alleged
violator in person or by certified mail. The notice of violation shall iden-
tify the alleged violation and specify whether that person is diverting water
or has diverted water without a water right or is applying water or has
applied water not in conformance with a valid water right. The notice of
violation shall state the remedy, including any restoration and mitigation
measures, and the civil penalty the director seeks for redress of the viola-
tion and contain a statement of findings of fact and conclusions of law that
provide a .factual and legal basis for the initiation of the administrative
enforcement action. :

(2) Any-order—to—cease-and—desist—shaii—contain—a—statement——of——féndings
of~—fact-—and-of-conctustons—of-taw-that-provide-a-factuat-and-tegat-basts—for
the-erder-of-the-director—of-the-department—of-water-resourcess

£3)}—-Fhe-director-of-the-department-of-water-resources—shati-serve—a--copy
of——any--such-—order-—on—the—person—who—is—the-subject—of—the—cease—and-desist
order-by—persona%—service-or—by-certified—-maiir——Service——by-—certified—-mai%
sha%%——be—comp%ete—upon-receipt-of—the-certified-mai%r-Persona%-service-may-be
comp%eted—by-department-personnei-or—a-—person--authorized——to-—serve——process
under—-the-Fdaho-rutes-of-ctvit-procedures :

£4)—~TFhe—-person--who-—+s-—the-subject-of-the-cease-and-desist—order-shatt
have—a-right—to-an—adménistrative-hearing-before—the-department;—if-—requested
in-writing—within—fourteen—éi&)-days—from-the-date—of-service-of-the—cease-and
desist--order7——and—-the——right—to—judiciai—review;-a%%-as—provided—in-sectéon
42-3701A5-Fdaho-Eodes

é59--§f-the—person—who—is-the—subject-of—the—cease—and—desist—order—-faé%s
to-—compiy—-with-the—order—within—the—time—iimit-set—in—the-order-the—director
may—seek;—by—and—through-the—attorney—genera%;—injnnctive—reiief-in——the——dis-
trict—-court-pending—the-outcome-of—the-department-proceeding:—En—such—action;
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brought-against-a-person-for—diverting-water-without—having-obtained--a—-vatid
water-—right--to-do-soj-the-director-need-not-attege—or-prove-that—-irreparabte
%njury-Fo-the—state—or—t?—other-water—users-wiii-occur—shouid—the-—preiiminary
indunction-or-permanent-injunction-not-be-issuedy-or-that-the-remedy-at—taw-+«
inadequatey——and—-—-the—--pretiminary-—injunctiony-—or-permanent—injunctieon-shati
rssue-without—such-attegations—and~withount—such-proofs The notice of violation
shall inform the person to whom it is directéd of an opportunity to confer

with the director or the director's designee in a compliance conference con-

cerning the alleged violation. A written response may be required within fif-

teen (15) days of a receipt of the notice of violation by the person to whom

it is directed. If a recipient of a notice of violation contacts the depart-

ment within fifteen (15) days of the receipt of the notice, the recipient

shall be entitled to a compliance conference. The conference shall be held
within twenty (20) days of the receipt of the notice unless a later date is

agreed upon between the parties. If a compliance conference is not requested,

the director may proceed with a civil enforcement action as provided in sub-

section (4) of this section.

(3) The compliance conference shall provide an opportunity for the recip-
jent of a notice of violation to explain the circumstances of the alleged

violation and, where appropriate, to present a proposal for remedying the dam-

age caused by the violation and assuring future compliance. If the recipient
and the director agree on a plan to remedy damage caused by the alleged viola-
tion and to assure future compliance, they may enter into a consent order for-
malizing their agreement. The consent order may include a provision providing

for payment of any agreed civil penalty. The consent order shall be effective

immediately upon signing by both parties and shall preclude any civil enforce-
ment action for the same alleged violation. If a party does mnot comply with
the terms of the consent order, the director may seek and obtain in any appro-
priate district court, specific performance of the consent order and such

other relief as authorized by law. If the parties cannot reach agreement of a

consent order within sixty (60) days after the receipt of the notice of viola-
tion, or if the recipient does not request a compliance conference, the direc-
tor may commence and prosecute a civil enforcement action in district court in
accordance with subsection (4) of this section.

(4) The director may initiate a civil enforcement action through the
attorney general as provided in subsection (6) of this section. Civil enforce-
ment actions shall be commenced and prosecuted in the district court in and
for the county in which the alleged violation occurred, and may be brought
against any person who is alleged to be diverting water or has diverted water
without a water right or applying water or has applied water not in confor-
mance with the conditions of a valid water right. The director shall not be
required to bring an administrative enforcement action before initiating a
civil enforcement action. If the person who is the subject of the notice of

violation fails to cease and desist the activity or activities constituting

the alleged violation within the time limits set in the notice of violation,
the director may seek, by and through the attormey general, injunctive relief
in the district court pending the outcome of the administrative enforcement
action. In such action, brought against a person for diverting water without

having obtained a valid water right to do so, the director need not allege or

prove that irreparable injury to the state or to other water users will occur
should the preliminary injunction not be issued, or that the.rgmedy'at law is
inadequate, and the preliminary injunction, or permanent injunction shall
issue without such allegations and without such proof. '

(5) Any person determined in a civil enforcement action to have willfully
and knowingly or after notice diverted water without a water right or applied
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water not in conformance with a valid water right shall be liable for a civil
penalty as provided in section 42-352, Idaho Code. No action taken pursuant to
this section shall relieve any person from any civil action and damages that
may exist for injury or damages resulting from diverting water without a water
right or applying water not in conformance with the conditions of a wvalid

water right.

SECTION 6. An emergency existing therefor, which emergency 1s hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval, and shall apply to all calls for distribution of water
pending at the time of passage and approval.
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In 1992, the Idaho Legislature enacted changes to Idaho Code
§ 42-602. Those changes have been interpreted by the Idaho
Supreme Court as imposing a dquty upon the Director to supervise
and control the distribution of water outside the boundaries of
an organized watar district even though the rights %o that water
have not been adjudicated and there are unresolved legal
questions regarding the relationship of the water rights sought
to be distributed. This was not the intent of the 1992
Amendments. -

Prior to the Court's decision, the burden was on the water
user making a call for distribution outside a watar district to
identify the person causing the injury and to make a prima facie
showing of injury. The effect of the Court's decision is to
shift a private water user's legal burden and expenses to the
state. Unlike the distribution of water within a water-district,
there is no mechanism for the state to fully recover its costs
for distributing water outside a water district.

The purpose of this Act is to restore the law ralative to
distribution of water back to what it was prior to the 1992
amendments to Idaho Code § 42-602 and to make clear that the
Director shall not be subject to a writ of mandats when called
upon to distribute water. Specifically, the Act clarifies that
Chapter 6 of Title 42, Idahc Code is only applicable to
distribution of water within a duly formed water district.
Water users seeking to make a call for distribution outside a
water district may elect to proceed directly against the owner of
the water right claimed to be causing injury or may request the
director to exercise authority under other chapters of title 42,
Idaho Code. This Act, however, makes clear that the Director's
authority to distribute water outside a water district is a
discretionary function. The director shall have discretion to
not shut or fastened any headgate or other facility for the
diversion of water pursuant to a water right outside a water
district if the director determines that the legal status of the
water right or the legal or hydrologic relationship of the watar
right to one or more other water rights must first be adjudicated
by a court. i :

This Act is also intended to nullify the effact of the
recent Supreme Court decision, which held that review of a
Director's decision under Idaho Code § 42-237a is not subject to
2ppeal _under the Administrative Procedures act. The Act
clarifies that such orders or decisions are subject to review

under the APA.

: FISCAL NOTE
This bill will result in a significaﬁt savings to the State of
Idaho by not allowing private parties seeking distribution of

water outside a water district to shift their legal burdemns and
costs to the Department of Water Resources.

STATEMENT OF PURPOSE/FISCAL NOTE H 986
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Seasion Law Chapter 388
Effective: 04/07/94

HO98leeeesaonnsvosconsssssnssasasssessBy REVENUE AND TAXATION
RURAL DEVELOPMENT IMPACT FEES - Adds to existing law to
impose rural development impact fees for governmental enti-
ties in certain counties.

03/30 House intro - lst rdg — to printing
03/31 Rpt prt - to 2nd rdg

03/31 2nd rdg - to 3rd rdg

04/01 3rd rdg - PASSED - 37-29-4

NAYS* -- Barraclough, Barrett, Black(l5), Crane,
Cuddy, Deal, Field, Geddes, Johnson(27), Jones(22),
Judd, " Keeton, King, Larsen, Loertscher, Mader,
McKeeth, Mortensen, Newcomb, Reynolds, Sali,
Schaefer, Stennett, Stoicheff, Stubbs, Taylor,
Tilman, Tippets, White.

Absent and excused —— Crow, Hawkley, Loosli, Wood.

Title apvd - to Senate
Senate intro - 1lst rdg - to Loc Gov

HO9B82 . vuesnnsveavacssasssonasisscanssosesss By WAYS AND MEANS
SNAKE RIVER BASIN - Adds to existing law to provide a mora-
torium on-approval of applications to appropriate water for
certain water rights in the Snake River Basin.

03/30 House intro - lst rdg - to printing
03/31 Rpt prt - to Res/Con .
03/31 . Rpt out - rec d/p - té 2nd rdg
03/31 Rls susp - PASSED - 69-0+1
NAYS -~ None. '
Absent and excused -- Loosli.
Title apvd - to Senate
"04/01 Senate intro - lst rdg - to Res/Env
Rpt out - rec d/p - to 2nd rdg
04/01 BRls susp - PASSED - 32-0-3
‘ NAYS ~- None.
Absent and excused -- Chamberlain, Lloyd,
McLaughlin.
Title apvd ~ to House
04/01 To enrol e
04/05 Rpt enrol - Sp signed
Pres signed - to Governor
04/11 Governor signed

»Session Law Chapter 449
Effective: 04/11/94 '
12/31/97 Sunset Clause

HO983.ecesocsssonnssasncscasaasanseseanesssBy WAYS AND MEANS
WATER - Adds to and amends existing law to authorize the
Director of the Department of Water Resources to distribute
water within a water district and to provide a procedure for

administrative enforcement actions against persons alleged
to be diverting or to have diverted water without a water
right.

03/30 House intro - lst rdg — to printing

03/31 Rpt prt - to Res/Con

HO9B4.coeeesssoasoasssasssssennasessssBy REVENUE AND TAXATION
COUNTIES - Adds to existing law to provide that counties do
not have to provide any program, fund or account exceeding
the “state's budget limitation law.

03/30
03/31

House intro - 1lst rdg - to printing
Rpt prt - to Rev/Tax

HO985¢cseeeecsansesssssssecssnaasenssBy REVENUE AND TAXATION
TAXING DISTRICTS - Adds to and amends existing law to pro-

--Continued——

—

\QOMEa\\%Bam, Finas Edition

vide a budget limitation for local units of governmeng
exceptions.

with

House intro - lst rdg — to printing
Rpt prt - to Rev/Tax

03/30
03/31

H0986aa.................i.......................By COMMITTEE
WATER - Adds to and amends existing law to authorize th
Director of the Department of Water Resources to distribute
water within a water district and to provide a procedure foe
administrative enforcement actions against persons allege;

to be diverting or to have diverted water without & water
right.
03/30 House intro - lst rdg — to printing
Rpt prt - to Res/Con
03/31 Rpt out - to Gen Ord
Rpt out amen -~ to engros
Rpt engros — to lst rdg as amen
lst rdg - to 2nd rdg as amen
03/31 Rls susp — PASSED as amen - 57-11-2
NAYS -- Barrett, Black(34), Danielson, Goulq
Hansen, Jones(22), Nafziger, S5ali, Stennett
Stevens, Wilde. !
Absent and excused —- Loosli, Wood.
Title apvd - to Senate ) .
Senate intro - lst rdg as amen - to Res/Env
04/01 Rpt out — rec d/p - to 2nd rdg as amen
04/01 Rls susp — PASSED as amen - 30-2-3
NAYS -- Haun, McRoberts. .
Absent and excused -- Chamberlain, Lloyd,
McLaughlin.
Title apvd — to House
04/04 To enrol ~ rpt enrol - Sp signed
Pres signed - to Governor
04/11 Governor signed

Session Law Chapter 450
Effective: 04/11/94

HOOB7 e veoreosasnonsaneavsscsssssssssessssssBy APPROPRIATIONS
CATASTROPHIC HEALTH EARE - Adds to existing law to provide
that the Department of Health and Welfare shall be responsi-
ble for purchasing health insurance for certain children and
appropriating moneys to the Catastrophic Health Care Cost
fund. :

03/31 House intro - lst rdg — to printing
03/31 Rpt prt - rec d/p - to 2nd rdg
03/31 Rls susp - PASSED - 65-3-2
NAYS -- Alexander, Hansen, Stevens.
Absent and excused -- Loosli, McKeeth.
Title apvd — to Senate
03/31 Senate intro - lst rdg - to Fin
Rpt out - rec d/p - to 2nd rdg
04/01 2nd rdg - to 3rd rdg
04/01 Rls susp - PASSED — 31-0-4
NAYS -- None. o
Abgent and excused ~- Chamberlain, Ingram, Lloyd,
McLaughlin.
Title apvd - to House
04/04 To enrol
04/05 Rpt enrol — Sp signed
Pres signed — to Governor
04/07 Governor VETOED

HOOBB. +vvssonsenassassssoassnnssssssnssssssBy APPROPRIATIONS
APPROPRIATIONS - Apppropriating moneys to the Water Manage~
ment Fund and expressing Legislative intent regarding aqul~”

fer recharge, pumping alternatives and reporting require~
ments.
03/31 House intro - lst rdg - to printing

Rpt prt ~ to 2nd rdg

—-Continued--
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HOUSE WAYS AND MEANS COMMITTEE

DATE: March 30, 1994
TIME: 9:10 a.m.
PLACE: HOUSE MAJORITY CAUCUS ROOM

PRESENT: All members

ABSENT/
EXCUSED:

MINUTES: Rep. Lance moved and Rep. Loertscher seconded that the Minutes of the previous meeting
be approved. MOTION CARRIED. ‘

RS04035 Rep. Newcomb presented this legislation. The purpose of this bill is to extend the
Department of Water Resources current moratorium on permits for diversion and use of surface and ground
water within the Easterni Snake Plain area. There is a need to temporarily stop further water development
while the effects of the continuing drought and concerns regarding conjunctive management of the upper
Snake River surface and ground water are evaluated and to extend to December 31, 1997.

Rep. Lance moved and Rep. Black seconded that RS 04035 be introduced for printing and referred to the
Resources and Conservation committee. MOTION CARRIED

RS 04057 Rep. Newcomb explained this resolution authorizing the Legislative Council to appoint a
committee to study the Snake River Basin adjudication. Rep. Newcomb said this would extend the
moratorium in response to the Musser case and would invoke an emergency clause.

Rep. Loertscher moved and Rep. Stoicheff seconded that RS 04057 be introduced for printing and referred to
the Resources and Conservation committee. MOTION CARRIED. |

RS 04039C3  Rep. Linford explained this bill relating to water distribution defines how the director defines
water distribution in a district and said this is the first in a series of companion bills.

Rep. Newcomb moved and Rep. Lance seconded that RS 04039C3 be introduced for printing and referred to
the Resources and Conservation committee. MOTION CARRIED.

RS 04056 Recognizing and commending the contributions of Governor Cecil D. Andrus to the State of ' !
Idaho and the United States of America. '

Rep. Lance moved and Rep. Flandro seconded that RS 04056 be referred to the second reading calendar. |
MOTION CARRIED.

The meeting recessed 9:20 a.m. subject to call of the Chair.
The committee returned at 5:35 to act on RS 04066.
RS 04066 Ken McClure addressed the connﬁittee, explaining a change was necesarry to correct the

language relating to the legislation on water distribution. The specific change is on page one, line 35 - "the
constitution and common law of the state."
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HOUSE WAYS AND MEANS COMMITTEE MINUTES
Page 2
March 30, 1994 -

Rep. Stoicheff moved and Rep. Loertscher seconded that RS 04066 be introduced for printing and referred
to the Resources and Conservation committee. MOTION CARRIED.

The meeting adjourned at 5:40 p.m.
Respectfully submitted,

Rep. Donna M. Jofies, Chair " Linda Magstadt, Secretary ¥
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AGENDA

8:00 A.M.
ROOM 412
THURSDAY, MARCH 31, 1994 /4

HOUSE RESOURCES AND CONSERVATION COMMITTEE

a water district

COMMITTEE MEMBERS

Linford, Chairman
Steele, Vice Chairman

Wood Stoicheff
Lucas Johnson (35)
Field Robison
Jones (22) White
Newcomb Cuddy
Mahoney

Bell

Loosli

Sutton

Barraclough

Mader

BILL NO. DESCRIPTION SPONSOR
HCR 70 Provides for a committee to study the Snake River Basin Rep. Newcomb\
Adjudication Linford
HB 982 Provides for a moratorium on approval of applications for Rep. Newcomb\
diversions Linford
- HB 986 Defines power of Director in distribution of water within Rep. Newcomb\

Linford
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DATE:

TIME:

PLACE:

PRESENT:

GUESTS:

MINUTES:

MOTION:

HCR 70

MOTION:

HB 982

MOTION:
MOTION:

MOTION:

@  mortioN:

HOUSE RESOURCES AND CONSERVATION COMMITTEE

MARCH 31, 1994 - A

8:00 A M.

ROOM 412

ALL MEMBERS OF THIS COMMITTEE

Keith Higginson, Jim Yost, Dell Raybould, Claude Storer, Sherl Chapman, Jeff Fereday,
Dale Rockwood, Ray Rigby, Robert Bakes, John Hepworth, Pat Brow, Rep. Christiansen

The meeting was called to order at 8:20 a.m.

Rep. Johnson made the motion to approve the minutes from the previous meeting as written
Rep. Stoicheff seconded the motion and it was carried.

‘Keith Higginson, Director of the Department of Water Resources, explained this resolution

to the committee. Questions and discussion followed in regard to the committee that this
resolution refers to and on the definition of conjunctive management.

Rep. Christiansen spoke against this bill saying that he thought the committee was acting
out of hysteria. Chairman Linford told those in attendance that these bills were drafted out
of urgency not out of hysteria and the process of looking at the water concerns will be
ongoing.

Rep. Newcomb made the motion to send HCR 70 to the floor with a do pass
recommendation. Rep. Mahoney seconded the motion and it carried.

Director Higginson spoke to this bill giving a brief history of the current moratorium in the
Eastern Snake Plain and explained that this would extend this until 1997. Questions and
discussion followed on the status of pending applications.

Pat Brow, an attorney representing the Clear Spring Trout Company and companies who
depend on spring flows, said he could support this if it were a moratorium on water. Sherl
Chapman, representing the Idaho Water Users Association, spoke in support of this bill
saying that this is a good interim measure. Jim Yost, representing the Farm Bureau, spoke
in support of this bill.

Rep. Mahoney made the motion to send HB 982 the 2nd reading calendar. Rep. Field
seconded the motion and it was carried.

Rep. Wood made the motion to bring HCR 70 back to the table. Rep. Stoicheff seconded
the motion and it was carried.

Rep. Stoicheff made the motion to rescind the motion on HCR 70. Rép. Wood seconded the
motion and it was carried.

Rep. Stoicheff made the motion to send HCR 70 to the 2nd reading calendar. Rep. Wood
seconded the motion and it was carried.
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®

- ——> HB 986 Director Higginson, spoke to the changes that HB 986 would provide for. Questions and

‘ discussion followed his presentation. Sherl Chapman, Idaho Water Users Association,
spoke to the "public trust doctrine” and suggested removing "common law" from page one
line 35. Jim Yost, Idaho Farm Bureau, also expressed his concern with the "common
law" and supported the need to delete this. He told the committee that his organization
supported this bill. Dell Raybould spoke in support of this legislation. Dale Rockwood, a
farmer and a member of the Committee of Nine spoke in support of this legislation. John
Hepworth an attorney for the Mussers, spoke to the areas that he did not like in this
legislation and urged the committee to table this legislation. Questions and discussion
followed on the possibility of a call for water, the course of action if a call is made, and to
the similarity of HB 800 and HB 986. Pat Brow, an attorney, spoke against this bill and
suggested that his bill is bad public policy. Robert Bakes, an attorney, spoke to eliminating
common law and suggested a period on page one line 35 after the word "doctrine" and to
eliminate the rest of the sentence. Then speaking in support, he addressed individual sections
of this bill. Questions and discussion were held on who would and how the Mussers will be
compensated. There was also discussion on the recourse "the little guy", who could not
afford an attorney has and the priority appropriation doctrine. Jeff Fereday, who represents
the Idaho Ground Water Association, spoke in support of HB 986. Ray Rigby, an attorney
"who represents several water users, told the committee that the bill is good and the

; correction suggested is also good. He also explained that this would give the little guy his

e day in court and assured the committee that the Mussers were not the only injured permits.

MOTION: Rep. Newcomb made the motion to send HB 986 to General Orders with the change being to
put a period on page one line 35 after the word "doctrine” and to eliminate the rest of the
sentence. Rep. Steele seconded the motion. Discussion was held on the motion. A vote
was taken on the motion to send HB 986 to General Orders and it was carried. Rep. Jones
voted no.

The fmeeting was adjourned at 11:15 p.m.

i Susan Hansen, Secretary
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AMENDED AGENDA

{ SENATE RESOURCES AND ENVIRONMENT COMMITTEE

8:00 a.m. - 12:00 p.m.
Gold Room
FRIDAY, APRIL 1, 1994
PLEASE NOTE TIME AND PLACE

e S W - T

BILL NO. DESCRIPTION SPONSOR

H 969 Modifies procedures for the Snake River Basin Adjudication and clarifies two
"presumption” statutes declared unconstitutionally vague by the adjudication
court.

Representative Linford and Senator Noh

—1YH 986 Modifies and clarifies procedures for the administration of water rights outside
of a water district.
Representative Linford and Senator Noh

H 982 Extends the moratorium on new agricultural groundwater withdrawals from the
, Snake Plains aquifer.
{ Representative Linford and Senator Noh

HCR 70 Establishes a legislative interim committee to monitor implementation of the
water agreement and the adjudication processes and to study ways to
compensate water right holders who incur large costs from litigating their rights
as "basin wide issues." _

| Representative Linford and Senator Noh
Legislation listed above is contingent upon passage by the House Thursday.

- The following legislation is to be introduced in the House Thursday and pending approval by the
. House is scheduled for hearing before the Committee.

H 990 A trailer bill making necessary changes to H 969.
Representative Linford and Senator Noh

H 989 Legislation extending for one year the authority of the Director of the .
Department of Water Resources to allow water for salmon movement purposes
to be moved down the Snake River system upon certain findings.

Representative Linford and Senator Noh

Senate Resources and Environment Committee Agenda




MINUTES
SENATE RESOURCES AND ENVIRONMENT COMMITTEE
DATE: April 1, 1994
TIME: 8:00 a.m..
PLACE: Gold Room -

PRESENT: Chairman Laird Noh, Senators Schroeder, Cameron, Frasure, Furness,
Hansen, Hawkins, McLaughlin, Peavey, Reed and Richardson.

ABSENT/

EXCUSED: Senator Lloyd.

MINUTES: The meeting was called to order by Chairman Noh at 8:14 a.m.

Chairman Noh explained all the legislation scheduled could be presented and
then considered by the Comiittee. The legislation is as a result of the Supreme Court
decision in Musser v. Higginson which has resulted in problems for the agriculture and
financial community. The state water user community and their legal representatives have
reached a complex and comprehensive general agreement which moves the state towards
responsible water management. He called the Committee’s attention to a letter from Terry
Uhhng, legal counsel for J.R. Simplot Co. (1nc01porated into the minutes as through set
forth in full herein) detailing the agreement of the various interest groups in support of the
interim conjunctive management rules. Additionally, representatives from the Committee of
9, representing users upstream from Milner Dam and responsible for the operation of the
water bank, meet with various water interest groups and agreed to allow the Bureau of
Reclamation to pay the lease cost for City of Pocatello water to be used as replacement water
for the aquifer project this sprmg in the Hagerman. The recharge is in place and the
" appropriation legislation is proceeding toward approval.

H 990 Clive Strong, Attorney General’s office, explained H 990, a trailer bill
making necessary changes to H 969. H 990 addresses the use of the director’s report, how
federal water nght claims notices will be transmitted to the claimants and how H 969 will be
applied to the ongoing adJudlcatlon Strong explained section 2 which provides that the
director’s report will be part of the record and how the legislation attempts to preserve the
status quo in regard to the burden of proof. If a claimant agrees with the director’s report
the burden of proof then rests with the objector. If the claimant does not agree with the
director’s report, the claimant could present his proof to establish his claim to the court.

Senate Resource and Environment Committee
April 1, 1994
Page 1




Section 5 addresses how to file notices of federal water right claims. He noted
that over 7,000 federal instream flow claims were filed with the court. This legislation will
not affect those notices, but could require the United States to assume the responsibility for
service of process of approximately 11,000 federal claims. This section addresses the recent
federal court decision defermining that the federal government was immune from payment.
The court ruled that each party has the burden to bear their own respective costs in
connection with the litigation. This legislation could shift back to the federal government to
pay for the notice of their claims and could remove the state subsidy of that process.

Section 34 could remove the remand requirement in relation to Basin 34, Big Lost River
drainage basin, and substitute a supplemental director’s report which requires the director to
review all the existing director’s report and to conform the claims that have been reported as
a result of this legislation. Strong explained to the Committee the legislation defines
explanatory materials as being information material only cannot be used to support a claim.

H 969 Strong explained H 969 which modifies procedures for the Snake River Basin
Adjudication clarifies two "presumption” statutes declared unconstitutionally vague by the
adjudication court. He stated the purpose of H 969 is to define the rolé of the state in the
Snake River Basin Adjudication. This legislation reduces the role of the director so that the
director is not a party to the adjudication process. The state could continue to be a party in
the adjudication, but the director and department could not. The director will continue to
prepare the director’s report in connection with claims based upon state law and to assure
that claims are accurately reported to the court. He noted there are 150,000 claims in the
adjudication which includes over 100,000 are state claims. So the purpose of the director’s
report will be to highlight areas where claimants might want to determine if they have
objections to the claims being reported. Section 18 provides changes to the description of a
water right to. make clear the elements of a water right that are necessary for the 7
administration and the director could use those provisions that are necessary. Additionally,
the director may include conditions which have been imposed on water rights when the
license was issued. This legislation, along with H 990, will make clear that once the
director’s report has been filed it will be prima facie evidence of a claim and will facilitate
claims that agree with the director’s recommendation.

Upon inquiry from the Committee, Strong noted there are two constraints upon
the director. The first is the statutory provision set forth in the Act and the second is that -
the director’s report becomes prima facie evidence as the director is not a party to the
litigation. The court makes the necessary. determinations and evaluates the director’s report.

In explaining the state’s role in the adjudication process, Strong said if the
state has a claim to a water right the state may assert the claim as any other claimant could.
Additionally the state would have the right to participate in any decisions regarding federal
water right claims filed. Upon inquiry, Strong explained the intent of changing to the
terminology "water rights based upon federal law" is to clarify the intent to adjudicate all
types of federal claims. Dworshak Reservoir, for example, would be included.

Section 11 is the historical footnote and the provisions of this section have

Senate Resource and Environment Committee
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been implemented through the commencement of the adjudication. The terminology "and

administered” conforms the legislation with the federal McCarran Amendments which
providés that a state may adjudicate and administer federal water rights in state court
proceedings.

Upon inquiry from the Committee, Strong noted changes which could provide
for settlement conferences prior to litigation. He said. that settlement confereénces have been
quite successful and facilitates resolvement of the majority of cases. The intent is to foster
some alternative dispute resolution proceedings. Strong noted that once the final decree is
entered, water districts could be established and administered pursuant to Chapter 6 and that
the U.S. could be subject to those samé procedures as any other claimant. In further
explanation, Strong explained section 30 could address the private attorney general doctrine
which could open the state treasury to unlimited access to funding the adjudication.

In relation to the presumption statutes, despite the pending rehearing in the
Musser case, Strong noted this legislation attempts to clarify language because of the affect
any further delay could have on thousands of water rights.

Senator Bﬂyeu inquired whether claims have been filed for the Fort Hall
project. Strong said the Shoshone Bannock Water Rights Agreement was filed with the
district court and will be subJect to an objection-response period.

Pat Brown, attomey, Twin Falls, represents water users in all three test basin,
opposes H 969 and H 990. He said he felt there was some fundamental constitutional
problems in attempting to dismiss the director as a party to a lawsuit. He recommended
changes to H 969, section 17, which states an examination shall be in a manner as the
director determines, which gives the director the power to determine what a reasonable
examination is. Brown suggests the language is intended to avoid having the court tell the
director to make a reasonable examination. Additionally in section 18, the director is given
the power to file director’s Teports as he sees fit which takes away the power of the court to
administer the case. The report is allowed to be filed to contain things the director deems
appropriate and proper, not what the law requires, not what the court requires to decree a
right, but what the director determines is proper. He noted the legislation provides that the
director can put any " general provisions” into the report as the director deems proper. He:
noted that the director, in the Hagérman area, has givén claimants the same irrigation periods
regardless of whether they have used the water before that or niot and regardless of whether
or fiot that is a correct period for the area. Brown noted there were numerous -provisions
that give the director the power to determine what is appropriate which is designed to make
the director the final judge of his own actions. He said water rights have always been prima
facie evidence, an assurance that they could not have to litigate unless challenged. He said
the 1eg1s1at10n could allow the director to recommend a right different than the license or
decree and then puts the burdén on the claimant to disprove the diréctor’s recommendation.
Brown suggested new language to section 18, line 10, "when filed with the court the
director’s report shall constitute evidence of the nature and extent of a water right claimed
under state law. The unobjécted to portions of the director’s report may be decreed as
reported.” Additionally, "if the claim is to a right under state law which is evidenced by a
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permit, a license or a decree, the permit, license or decree is prima facie evidence of the
right. Any party asserting through their objection or response, if their right should be
decreed differently than previously decreed, licensed or permitted shall have the burden of
producing evidence and ultimately proving that the recommendation should be changed from
the previous court decree.” Brown said it was his belief that the adjudication could go back
and catalog who owned water rights, not go back and have the director decide how to
reallocate water. He recommended following prior decrees, instead of giving the director
carte blanc to put in general provisions in the report as prima face evidence and make
someone prove their water right again.

Upon inquiry from the Committee, Brown stated prima facie evidence is
evidence which is presumptively correct. He said that Idaho Rules of Evidence provide that
any statute which speaks to the evidentiary affect is of no force and affect is inconsistent with
the court rules. This legislation tells the court what constitutes prima facie evidence. A
license has been prima facie evidence, but this legislation states that the director’s report 1s
prima facie evidence.

' Further inquiry from the Committee, section 30 dealing with attorney fees,
Brown stated the legislation provides that the director does what the director determines is
appropriate and submits a report which contains what the director wants in it becomes
evidence and then claim sovereign immunity from costs and attorney fees. This makes the
director unaccountable for his actions because the legislation removes the director from being
a party to the action. Previous litigation resulted in I.C. 12-117 allows for the court to
award costs and attorney fées against state agencies when they act unreasonably without any
factual or legal basis. This statute applies to every state agency, but this legislation could
~exempt the Department of Water Resources. He said that in the attempt to limit and define
the role of the director, the legislation expands the power of the director and immunizes him
from accountability and takes away the ability of the citizen to recover costs and attorney
fees for any unreasonable action of the director.

Roger Ling, Rupert attorney with thirty years experience in water law,
represents both senior surface and groundwater users and junior pumpers, said his comments
are consistent with what he perceives his clients’ views to be. He noted there is a need to
streamline the adjudication process, the role of the director and who he was going to protect
and represent if he is a party to the proceedings. Ling supports the legislation as an attempt
to correct arid define the director’s role. This procedure allows the director to determine the
accuracy which becomes a statement to the court so the court may adopt it as prima facie
evidence. The license is prima facie evidence and the director’s report is prima face
evidence and if they are in conflict then the court adJud1cates the proceedings. He approves
the legislation as to the director’s role and the changes in the adjudication statutes. He noted
that the changes in the presumption statutes could address the concerns of the court and the
changes as necessary. He noted that public interest was not an issue until 1978 when the
Legislature incorporated public interest into law. Additionally, he noted conservation groups
have objected to water spreading with a 1948 water right which has resulted in an expansion
of use from the original acreage. The local public interest concern affects the aesthetic rights
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in the middle Snake, but the aquifer in this case does not go to the middle Snake. It is also
contended that local public interest is affected because of the right to fish in the river and
other recreation activities. He noted that local public interest is not a criteria the court
legally needs to address.

Upon inquiry from the Committee, Ling expressed it was the Legislature’s
right to determine the role of the director. He noted the changes in reducing the role of the
director to a friend of the court is proper because there is still an avenue for objection to the
director’s report. Ling said he did not find a constitutional issue with the legislation. It is
easy to say it is unconstitutional, but the determination is not that easy. He noted the
leglslatron changes the role of the director, but has a mandatory provision as to what the
director must do to evaluate the extent and nature of the water right. The court has the right
to evaluate that report and remand for further findings by the director. Ling said that the
provision has not béen changed that allows the director to make an investigation and
examination to determine the extent and nature of each water right. He noted that there are
avenues to address an abuse of discrétion if necessary. Ling said there is always the ability
to raise an issue in court if it has not been determined by the director.

Laird Lucas, attorney, Land and Water Fund, representing Idaho
Consetvation League, Idaho Rivers United, Idaho Wildlife Federal and Northwest Resource
Information Center, stated these groups are attempting intervention in the SRBA because the
citizens of Idaho have an interest in how these waters are going to be used. The result of the
adjudication will be a decree guaranteeing a water right which will affect everyone using
those waters. They have been granted intervention to challenge particular changes in water
rights which may conflict with the local public interest. Since 1978 any change in a water
right has to have a local public interest determination. Lucas noted objection to sections 31
and 32 which eliminate local public interest because any changes which should have been
examined by the director can only be denied if another water right is injured or if there is an
increase of water being used. Lucas requested the addition of language providing that if you
substantially impair the local public interest the change cannot be approved. He noted that
substantially impairment of the local pubhc interest is a higher threshold than exists under
current law.  He noted the additional language could not stop the SRBA court from
approving the vast majority of water rights that have been changed as the vast majority are in
the public interest. Lucas said the value of public interest will change from time to time and
place to place.

Norm Samenko, attorney, Twin Falls, representing the Twin Falls Canal
Company and the North Side Canal Company, addressed three issues. The first one is the
director’s report being prima facie evidence in the SRBA He stated that prima facie is the
minimum amount of évidence that is required to establish every element of whatever you are
working for, in this case, a water right. The minimum amount of evidence gets you into
court to establish some kind of water right. The director’s report should not be conclusive
evidence, the decree or license is stronger evidence than a director’s report He noted that
there was no statement in the legislation to determine the director’s report is conclusive or
presumptive. He supports the legislation permitting the director’s report to be considered as
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prima facie evidence.

Samenko noted in relation to the pnvate attorney general doctrine, the issue is
whether or not the state should be accountable for attorney fees. He supports the interim
committee studying this issue for one year because the issue is bigger than the SRBA because
it addresses a policy pertaining to all state agencies and whether SRBA should be exempted.

Additiona]ly, by making it clear that it is not a remand, but a supplemental
director’s repoft is a issue that is resolved by the legislation. He supports the legislation
because it is critical to fulfilling the purposes of SRBA and clarifies that all possible claims
could be filed and ad_]udlcated in the SRBA. He noted that it may expand the scope of
SRBA, but this could be best rather than having the federal government ﬁhng claims later
on. He urged passage of this leglslauon to adjust to the ongoing changes in the SRBA.

Dale Rockwood, eastern Idaho farmer, member of the Committee of 9,
chairman of the rental pool, chairman of Mitigation, Inc., and member of the Progressive

Trrigation Board. He explained the origination of the Comm1ttee of 9 approximately seventy

years ago when the pioneers started diverting the water. He noted that the reservoirs were
established for the benefit of agriculture, but are operated for the benefit of the public. He
said that we are extremely Iucky to have the wateér in Idaho to be able to go through an
adjudication. It was nioted that the Committee of 9 has s1gned an agreement with the City of
Pocatello for 45,000 acre feet of water for recharge.

Sherl Chapman, director of the Idaho Water Users Assoc1at10n commended
the Committee for protecting the resource and the water right holders. He said their
organization supports the legislation as many of their members have been involved in the
formulation of the proposed legislation because of the complexity of the issues.

Dell Raybould, member of Committee of 9, noted the necessity of the
legislation and that the presumptive statutes were a necessary part of the original
adjudication. He said that there has not been an expanded use of water under the
presumptive statutes because of expansion of existing water rights. He indicated that water
has been placed on land that was already being irrigated and has actually diminished water
use by the extension, leveling and bringing in other acres of irrigated crop land. He noted
that the Committee should consider that the presumption statutes were not to increase a water
right through consumptive use. He urged the passage of the leglslatlon to take care of the
ambiguities. He noted that when the adjudication started it was to be a clarification of
existing water rights and the legislation is needed for that process.

Susan Walmsley, Hagerman Water Right Owners, said this was an
opportumty for her to express her first amendment rights. She noted the adjudication was
designed for the water users. She said the process has cost the water users a great deal of
time and money. She said the legislation could change the rules and place additional burdens
on the water right holders in their atterpt to reach accord with the department in
administrative or nonjudicial proceedings. She noted that water right holders had to compel
the department by law to provide discovery information as to the department’s
recommendations to the court. She said removing the department from attorney fees through
immunity by giving prima facie evidence to the department’s finding could be an injustice.
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By giving immunity from attorney fees and costs is unfair to those who have played by the
rules of the adjudication. She urged the Committee to think of all the water right holders
and not adopt the legislation. She noted that the legislation should not be confused with the
call on water addressed by the recent Supreme Court decision. She noted that the legislation
could unfairly weigh evidence in favor of the department, place unfair financial burdens on
water right holders, promote unnecessary litigation and leaves no recourse for water users
because it makes the department immune. She said this did not make sense to erase seven
years of work on the adjudication by the passage of the legislation. Upon inquiry from the
Committee, she said that through the adjudication process they could loose seventy-five
percent of their water through the department’s recommendation. She said she thought the
department should be working for them not against them.

Chairman Noh noted that he is in contact with the Agriculture Extension
Office, have reviewed their report on water requirements and there will be additional
evaluations of the appropriate duty of water in the Hagerman area this summer.

Bob Muffley, Middle Snake Regional Water Résource Commission, supports
the legislation generally, but also sapports amending the legislation to eliminate sovereign
immunity.

Cooper Brassy agrees what has been said and also with what Mr. Brown said,
but expressed concern that the legislation was panic driven and might create more
controversy than the legislation attempts to resolve. He said full economic development of
Idaho’s water has been surpassed and we cannot continue to consume more water.

Bill Ringert, attorney, Boise, dealing with water matters for over thirty years,
represents several clients in the SRBA, including a major trout producer uiges a limited role
for the department. He noted that when the adjudication was authorized the director was
assigned to make a report to the court and was not intended to serve the role of advocate, but
that the interpretation has changed and created issues wasting time and money in the
adjudication. Ringert said that H 969 restores the process to what was intended when SRBA
was initiated in 1986. The court should not have to be continually monitoring the director’s
investigation act1v1t1es to determine if the director is doing a reasonable job. The
adjudication was designed to determine the parameters of existing water rights. He said that
the adjudication should not be a vehicle to establish new water law policy. It is the
Legislature’s respons1b111ty to make policy, not the director and not the court. Ringert noted
that H 969 and H 990 stréamlines the process. If the director is a party he is before the
court at all times and is in a position to advocate his policy. Ringert said that water users
should not have to compete with the director on those issues. - The water users are there to
get their water rights confirmed and determined by the court. He said that local public
interest is supposed to take care of the concerns of the people directly affected by the
proposed change, but public interest has been expanded over time by the courts. He said
that local public interest should not be used to complicate SRBA because it could touch
almost every water right. He noted that local public interest did not become involved in the
adjudication process until the 1989 amendment which was for the limited purpose of the
accomplish transfer statute. He said that there were some constitutional issues which should
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not be part of the adjﬁdication process and H 969 eliminates those issues. He said that we

have an adjudication that forces every holder of a water right into the adjudication, required
to pay a filing fee at the threat of loosing a vested water right, and those asserting local
public interest now have a captive target that cannot escape that will be subjected to
diminution of water rights.

Lawrence Babcock, chairman of Big Lost River Water Users Association,
noted that they have been in the adjudication fight for in excess of eight years. He said that
they have a problem with the department because the recommendations were not in
accordance with their historic use of their decree. He noted that he has surface and ground
water rights. He said they object to the general provisions in the director’s report, cannot
continue to irrigate with the limited amount of daily water and without flood irrigation the
Big Lost River could have very little recharge. Since 1988 400 wells in a seven mile area
have beén deepened or redrilled because of declining water tables. He noted that it was
difficult to retain flows that they were licensed to retain. He said if the general provision of

~ the director’s report are not contestable they take part of the water away. The settlement

conference is unnecessary Babcock stated. Upon inquiry, it was noted that the settlement
conferénce is under the jurisdiction of the court not the department. Babcock said the
legislation was not necessary because SRBA has ruled that the director is directed to do all
things necessary to protect the people of the state from depletion of resources. Babcock said
he strongly supports comments by Pat Brown and Susan Walmsley and urged the Committee
to amend the legislation or defeat the legislation.

Upon inquiry from the Committee in relation to mitigation, Babcock said that
in order to mitigate you have to have unappropriated water and a place to storage that water
for use when it needs to be used. He said that they have been threatened by the department
that no ground water pumps could be turned on unless they came up with a mitigation plan.
He said that nothing in the mitigation area will work for them in the Big Lost River. He
said that mitigation needs to be eliminated or clearly defined.

Ray Rigby, attorney, Rexburg, represents several clients and the Committee

- of 9, agrees with the remarks of Roger Ling, Norm Samenko and Bill Ringert. He said this

leglslatmn is needed to explain and correct the problems addressed by the concerns of the
water users. He noted that in an ad_j'udication the court calls upon the director to make the
investigation and present his findings, but now the role of the director is challenged and now
the legislation is contested because it removes the director. He noted that the judge is still in
command of this law suit for all purposes and the legislation allows the evidence to be
presented to the judge i in the best way possible for the judge to decide. Prima facie evidence
is evidence that standing by itself is sufficient upon which to base a decree. Rigby spoke
about his "Rexburg decree" book relating to water rights 100 years ago. The court
approved, the Legislature did not change it, and the water master has been delivering the
water for all those years until there evolved more elements of a water right. Now it is
necessary to have a decree with all seven elements. This legislation could help establish
those seven elements and say that it is a public policy of this state on the basis of what has
transpired over the past hundred years. There is no intent in the legislation to eliminate
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people; they are already involved. He said the private attorney general doctrine has worked
for basin wide interests, but eliminates that doctrine only in the adjudication. The legislation
sets up an interim committee to study that issue for next year. He urged support of the
legislation which has been studied carefully.

MOTION. by Senator Hansen, seconded by Senator Cameron, that H 969 and .
H 990 be sent to the floor with a do pass recommendation.

SUBSTITUTE MOTION by Senator Reed, seconded by Senator Peavey, that
H 969 be sent to the fourteenth order for amendment.

Roll call vote on substitute motion:

Ayes: Peavey and Reed

Nays: Cameron, Frasure, Furness, Hansen, Hawkins, McLaughlin,
Richardson, Schroeder and Noh

Absent: Lloyd.

Substitute motion failed.

Motion that H 969 and H 990 be sent to the floor with a do pass
recommendation passed on voice vote. Senator Reed voting nay.

Committee recessed at 12:15 p.m. to réconvene at 12:45 p.m.

Chairman reconvened the meeting at 1:01 p.m.

APPROVAL OF MINU TES:
Motion by Senator Hansen, seconded by Senator McLaughhn that the
minutes of March 14, 1994, be approved. Motion carried.
Motion by Senator Richardson, seconded by Senator Hansen, that the
minutes of March 16, 1994, be approved. Motion carried.
\ Motion by Senator McLaughlin, seconded by Senator Reed, that the
minutes of March 18, 1994, be approved with grammatical corrections. Motion carried.
Motion by Senator Reed, seconded by Senator McLaughlin, that the
minutes of March 25, 1994, be approved. Motion carried.

HCR 70 Lynn Tominaga, Idaho Water Users Association, explained HCR 70, which
establishes a legislative interim committee to monitor implementation of the water agreement
and the adjudication processes and to study ways to compensate water right holders who
incur costs from litigating their rights as "basin wide issues.”  He stated that originally the

- adjudication raised over $20,000,000 plus interest and $14,000,000 has been expended as of

a month ago. It is projected that within eighteen months the adjudication will be out of
funds. The federal government was to come up with approximately $8,000,000 to
$11 000,000 dependent upon federal filings. - He noted that it has been pro_]ected by the
director that the adjudication will probably last another seven to eight years at a cost of
approximately $3,000,000 to $4,000,000 per year dependent upon the litigation.

Motion by Senator Cameéron, seconded by Senator Frasure, that HCR 70 be
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sent to the floor with a do pass recommendation. Motion carried.

Upon inquiry from the Committee, R. Keith Higginson, director, Department
of Water Resources, stated in relation HCR 70 that there could need to be a substitute source
of money for that account. He estimated the department and court costs were approximately
$4,000,000 a year. He noted that some litigants are being required to bear an unusable
amount of the costs on the basin wide issues which needs to be investigated and determined
how to compensate them for those costs. He said that it could take a lot of effort to put a
package together for funding other than general fund monies. He noted that it has been
suggested that a water use fee should be implemented to pay some of the costs. The
legislation provides for a broad latitude for the makeup of the interim committee.

H 989a R. Keith Higginson, Director, Department of Water Resources, explained H
989 which extends for one year the authority of the Director of the Department of Water
Resources to allow water for salmon movement down the Snake River system upon certain
findings. He said the department has allowed use of water from the water banks for flow
augmentation for salmon. Last year the amount was 427,000 acre feet; this year the Bureau
of Reclamation néeds 527,000 acre feet, which is water from storage reservoirs in southern
Idaho. He said this legislation could extend the time to January 1, 1996, and could continue
to allow the uses of the water on a willing buyer/willing seller bas1s through this year and
next year.

Upon inquiry from the Committee, it was noted that the amendment becomes
effective upon the Governor making a proclamdtion that the Bureau of Reclamation has
agreed to withdraw or-hold in abeyance for a period of one year, the bureau’s applications
for transfer of water rights in the Payette River basin. Higginson noted that he has two
applications awaiting response from the bureau as to their intent to amend the purpose and
place of use of 95,000 acre feet of Cascade and Deadwood water. This amendment could
provide that the bureau withdraw those applications. It was noted that the bureau could be
agreeable to that approach. Higginson noted that the bureau needs to file applications on the
Boise River and the Upper Snake River reservoirs.

Concern was expressed from by Senator McLaughlin as to some state control
at Dworshak Dam. Higginson explained that H 969 by changing "Federal Reserved Water
Right" to a broader definition will include the water of Dworshak Dam under the
adjudication. Higginson said he thought what is transpiring at Dworshak is contrary to
federal law because the dam was not authorized for those purposes. He said the state should
challenge the operation of Dworshak. The department is not pursuing any action; the state
through the aftorney general’s office, is pursuing action in connection with the biological no
jeopardy opinion. He said the department does not have a water right issue pending, but
through the adjudication and the proposed changes through the proposed legislation, the
federal government will be. required to file whatever claim they have to Dworshak which will
permit objections and responses.

Motion by Senator Furness, seconded by Senator Frasure, that H 989 be sent
to the floor with a do pass recommendation. Motion carried.
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_._,) H 986 Jo Beeman, attorney, Boise, representing water users, explained H 986 which
modifies and clarifies procedures for the administration of water rights outside of a water
district. She noted that generally the legislation addresses the Musser situation. She noted
that the changes made in 1992 have been interpreted by the Idaho Supreme Court in the
Musser decision as imposing a duty on the director to supervise and control the distribution
of water outside of water districts. She said that rights outside a water district have not been
adjudicated and there are unresolved legal issues. Section 1 of this legislation restores the
law to.the intent of the Leg1slature in 1992 that the director’s duty to distribute water relates
to water districts. As a result of the Musser decision, the department has sent out notices to
ground water users giving them notice that the decision could affect them this irrigation
season.- There are some 9,500 ground water users that are not in a water district. 'The
legislation clarifies the law and the procedures for a hearing before the director before an
order could be issued affécting water rights outside a water district. The legislation also
addresses due process guarantees that a hearing could precede an action by the director or the
court.

The legislation makes it very clear that the water user has the opportunity for a
hearing. If the department proceeds through the Administrative Enforcement Act the notice
of violation will allow the water user an opportunity for a compliance conference to negotiate
a remedy. This also allows the water user the choice not to respond to that process and then
the matter could proceed in court.

‘ She noted that with the adjudication and the number of ground water rights
that are potentially affected by the Musser decision, to have the director be in a position of
being told to determine what to do with those ground water rights more or less leaps past the
process that was put in place with the adjudication to determiné the nature of the rights
within the aquifer so that there can be an understandable method to administer the ground
water rights with the surface water rights. '

Upon inquiry from the Committee, Beeman noted the legislation could affect
the Musser case if there was a rehearing and the Supreme Court looked at the status of the
legislation at the time of rehearing. She noted that the legislation is to clarify the intent of
the Legislature in 1992 and she does not see a constitutional problem.

Upon inquiry, Chalrman Noh noted that the legislation in 1992 had to do with
internal disagreements within a water district and the way funds were managed.

Beeman noted that the purpose of the 1992 legislation was not related to water
d1str1but10n Upon further inquiry, she explained the legislation provides for options to make
a call to the difector. Another option has always been available and that is to go to court
and prove your case. She noted another option is through the conjunctive management rules
when adopted as interim rules. Additionally, there is another option because of the SRBA.
Once a director’s report is filed a water user can ask the court to administer the water right
pursuant to. the director’s report. She noted there is a statutory procedure which was not
‘ used by the Mussers but was available to them.

Robert Bakes, Boise attorney whose firm represents pumpers, municipal and
’ agricultural business which use well waters. He expressed concern with the Musser decision,
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‘ which the legislation attempts to rectify, is the requirement that the director distribute water
) outside of an organized water district under a writ of mandate, which compels the director to
' act without being able to commence a hearing and give anyone an opportunity to be heard
before their water is shut off. Bakes said that raises an extreme concern in the agricultural
and financial community because the director, being under a writ of mandate to deliver water
when a call is made, would have no other choice but to shut off someone’s water. The
constitution of the United States and the state of Idaho require that before any one’s property
is taken that they be given notice and opportunity for a hearing. Bakes expressed concern
with the Musser decision is the preemptory nature of the writ of mandate. Additionally, he
stupports the leglslatlon because it eliminates the mandatory administerial duty of the director
in water rights outside a water district and provides that in the event the director determines
an action was necessary there could be a notice and an opportunity for a hearing before the
issuance of an order. The legislation shifts the burden to the director for an administrative
hearing at his discretion and provides for notice to anyone affected. He noted that the
Mussers’ still have a remedy through the SRBA by petitioning the court for a hearing. He
said that the effect of the writ of mandate shifts the burden from the Mussers to the director
and has adverse impacts because the public is required to finance the litigation. Upon
inquiry, Bakes said that the claimant must show an interconnection which will ultimately be
resolved in the adjudication.

Motion by Senator Hansen, seconded by Senator Cameron, that H 986 be sent
to the floor with a do pass recommendation. Motion carried.

) H 982 Sherl Chapman, Idaho Water Users Association, explained H 982 as
’ extending the moratorium on new agricultural groundwater withdrawals from the Snake
Plains aquifer. The nature of the moratorium is a legislative confirmation and extension of
the moratorium already in place. Chapman said one of the concerns is that the aquifer is
either over subscribed, or over subscribed in some areas or there is a lack of knowledge of
the aquifer. This legislation creates a moratorium on the approval of new applications for
consumptive uses with the exception of those that are exempted in the current moratorium
with a sunset provision of December, 1997. Under this moratorium the Department of
Water Resourcés can continue to accept applications which could receive a priority date, but
could not be processed. If there is a decision that there is water that can be appropriated
then those filed could receive equitable consideration.

Motion by Senator Peavey, seconded by Senator Richardson, that H 982 be
sent to the floor with a do pass recommendation. Motion carried.
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ADJOURN: There being no further business to come before the Committee, the meeting
was adjourned at 2:00 p.m.

Respectfully submitted,

;;e__:/r Cucﬁ

Laird Noh, Chairman h

B l., Karre

Darby Hargfs, Committee Secretary
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Senator Laird Noh

Elements of 1994 Water Agreements and Legislative Action

Aquifer Recharge - 45,000 acre feet minimum - 1994
Requested recharge legislation. _
Legislative waiver of filing fee for recharge district.
General fund appropriation for conveyance costs of water.
Bureau of Reclamation pays for lease costs for City of Pocatello
~ water to replace recharge waters from Idaho Power.
In exchange for payment by Bureau of Reclamation, legislative extension
for one year of Director’s release of salmon augmentation water.
General fund appropriation for local recharge studies in Hagerman area.

Legislation creating methods to measure groundwater withdrawals.
Legislative moratorium on new groundwater withdrawals.

Additional studies will be done in the Hagerman area on the duty of water.

©

Consensus agreement has been reached upon interim rules for conjunctive
management which the Director will implement. The deadline for completion
of permanent rules will be extended.

Legislative establishment of interim committee to work with implementation of
the agreement and consider means of compensating claimants who have
incurred significant legal costs as a result of their claims being involved in a
state-wide issue in the adjudication.

Legislative consideration of the expansion statutes which were declared
unconstitutional by the adjudication court, as part of modification of
adjudication procedures, and the establishment of provisions for settlement
conferences.

Legislative modification of I.C. 42—602,' changing the methods whereby the
Director distributed groundwater outside of a water district.

41 o/




JA. SIMPLOT COMPANY  ONZ CAPITAL CENTER 939 MAIN STAEET  SUITE 1304
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CORPCRATE HEZADGUARTEAS

March 31, 1984

Golden C. Linford
idaho State Lagislature
State Capital Building
Boise, ldaho 83720

Bruce Mewecomb

ldaho State Lagislaturs
State Capitol Building
Eoise, ldaho 83720

Laird Noh

fdaho State Lagislaturs
. State Capitol Building

Roise, ldaho 83720

RE: Interim Conjuncltive Managemaeant Rules
Dear Senator Nat:

We have prepared proposad interim conjunctive managament rules In response
to your charge on March 17, 1994 to work with waivr users to develop a
consensus of support for interim conjunictive managamerit rules affecting ground
and surface water usars in idaho. Your requast was in response to the
ikelinoed of litigation if the conjunctive managament rules presantly published in
the March Administrative Rules Bulletin were adoptad by the |daho Depariment
of Water Resource:.

Certain interests ware aimost uniformly shared among water users even before
your request of March 17, 1994. First, the Idano Department of Water
Rasources would be best sarved if it did not have to adopt final conjunctive
management rules this April, In other words, more time would bensfit the
procass. Second, ground water users almost without exceplion believe that
some form of rules are necessary for this irrigation saason.

My first step in fulfilling your assignment, was to mest with the ldaho Departmant
; of Water Resources to discuss means of adopting "interim" rules, allowed by the
| Administrative Procedures Act, which would provide mere time for comments to
Lo the formal rulemaking, but also allow interim rules to be adopted to meet the
interssts of water users in ldahe.

The initial meeting with ldane Department of Water Resources was followed by
intense drafting sessions where | triad to obtain as much input from as many
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parties as passible o suggest how the current propesed rules could be amended
and adopted as interim rules. We used psrsonal mestings, phone ¢alls, and
written facsimiles to accomplisty these purposes. .

Ve believe many of the water users are resolved to the interim rnules concent as
an atiempt to avoid litigation. These interim rules have bean redrailed 16 focus
on existing ldana law to allow ground watsr and surface water users (o argue on
a casa-by-case basis their viewpoint on applicable |daho law. The litigation
would focus on what law agpliss, not whather the rules themselves are legal.

Conjunctive management rules ara necessary becauss the waisr Users are as
varied in their inter-relationsnips as the walser uses of our ground water and
surface water systems In Idaho. From this diversity arises a8 common interast
which almost without exception supports (1) additional time to comiment and
wark on farmulation of final conjunctive managemeant rulgs; and (2) adoption of
interim rulas to provide a leaming cpportunity to strengthen the final praduct.

Plaass let me know if | may provide any furthsr assistance prior to the adoption
of the final conjurictive management rules. Thank you for tha opporiunity to fsnd
my assistanca to his important process.

Sincersly,
: ~
TERRY T. UHLIE

Assistant General Counsel
Environmental & Regulatory Affairs

TTU:hp
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STATEMENT OF THE CASE

1. THE NATURE OF THE CASE.

This case presents a facial constitutional challenge to the Rules for Conjunctive
Management of Surface and Ground Water Resources (the “CM Rules” or “Rules™).! Appellant
ldaho Department of Water Resources (“IDWR” or “the Department”) promulgaied the Rules to
integrate the administration of surface water rights and ground water rights under the prior
appropriation doctrine as established by ldaho law. IDWR takes this appeal from a summary
judgment ruling declaring the Rules facially unconstitutional based on the perceived absence of
certain “procedural components” of the prior appropriation doctrine from the Rules.

The question of such an absence was not raised, briefed or argued in the district court.

Rather, the district court proceedings focused on the Plaintiffs-Respondents’ (“Plaint{fs™) theory

"IDAPA 37.03.11.000 - 37.03.11.050.




\'{ -
that Idaho law requires “strict priority” administraticn of water rights( gf he Plaintiffs argued that\)\M/O
1daho law requires immediate and automatic curtailment of junior ground water rights any time
a senior surface water right holder’s water supply dips below the decreed quantity, without

——

regard to the extent of hydraulic interconnection between the surface and ground water supplies,

the effect of junior ground water diversions on the senior right, the extent of the senior’s current

needs, or any other relevant principle of the prior appropriation doctrine as established by Idaho
= W\

law. ,The Plaintiffs argued that the Rules permit a “re-adjudication” of decreed rights because

they recognize such substantive tenets of the prior appropriation doctrine rather than requiring
administration based solely on priority date and decreed quantity.

The district court correctly rejected these arguments and held that the substantive factors
and policies recognized in the Rules are consistent with the prior appropriation doctrine and can
be applied constitutionally.  The district court went on, however, to hold the Rules facially
unconstitutional on an entirely different basis—the perceived absence of “procedural
components” of the prior appropriation doctrine the district court viewed as constitutionally
mandated. The questions presented by this appeal therefore differ in significant respects from
the questions actually litigated in the district court.

This is particularly true in thﬁl the district court focused on the application of the Rules to
the Plaintiffs rather than the Rules’ facial validity, even though the administrative record was
incomplete and a factual recbrd was never properly developed in court. The district court

interpreted Idaho Code § 67-5278 as making the Director’s actual and “threatened”™ application

of the Rules to the Plamntiffs the controlling inquiry, and as authorizing judicial review of an




ongoing administrative proceeding in a “facial” challenge. Likewise, the district court’s holding
that the “reasonable carryover” provision is facially unconstitutional was based on premature
judicial review, and on the district court’s unprecedented ruling that storage rights in Idaho
include an entitlement to retain a full storage allotment through the end of an imigation season,
while calling for the curtailment of junior rights, regardless of whether a full storage allotment is
necessary for the authorized beneficial use in either the current season or the next season.

This case presents questions that strike at the core of the Idaho Administrative Procedure
Act and the prior appropriation doctrine, and poses significant constitutional Jaw questions. As
discussed herein, the district court erred in several respects that warrant reversal.
1L THE PROCEEDINGS AND DISPOSITION IN THE DISTRICT COURT.

The Plaintiffs filed a declaratory judgment complaint under Idaho Code §§ 67-5278 and
10-1201—10-1217 on August 15, 2005, sccking declarations that the CM Rules arc being
unconstitutionally applied to the Plaintiffs’ request for administration of junior ground water
rights (*“delivery call), and are void on their face.” Rangen, Inc., Clear Springs Foods, Inc., the
Thousand Springs Water Users Assoctation, and Idaho Power Company intervened on the
Plaintiffs” side of the case, and the City of Pocatello and the Idaho Ground Water Appropriators,
Inc., intervened on the Appellants-Defendants’ (“Defendant;v.”) side..

The Defendants moved to dismiss the Complaint under the docuines of primary
jurisdiction and failure to exhaust administrative remedies,” but the Plaintiffs and the like-aligned

Interveners (collectively, “Plaintiffs”) moved for summary judgment before the district court

R. Vol. 1,pp.1, 11.
? R. Vol. 1, pp.150-51.




ruled on the motion to dismiss.* The district court denied the motion to dismiss but limited
swmmary judgment to the facial challenge alone’ After the Defendants filed a brief opposing
summary judgment, the district court ordered that the facial challenge would be decided on the
basis of the “threatened application” of the Rules to the Plaintiffs’ delivery call.’

The distnct court allowed the parties to file supplemental briefing under the “threatened
application” standard,” and heard summary judgment arguments on April 11, 2006.% The district
count entered a 126-page Order on Plaintiffs’ Motion for Summary Judgment (“Order”) on June
2, 2006,° holding that the substantive factors and policies of the Rules can be applied
constitutionally and are consistent with the prior appropriation doctrine,'® but that the Rules are
facially vnconstitutional as a whole due to the perceived absence of certain “procedural
components” of the prior appropriation doctrine.'' The disirict court also held that the
“reasonable carryover” provision regarding year-end carryover in reservoir storage was facially
unconstitutional on grounds of its “threatened application” to the Plaintiffs, and wnder this
Court’s decision in Washington County Irrigation District v. Talboy, 55 Idaho 382, 43 P.2d 943

(1935).'2 The district court entered a corresponding Judgment Granting Partial Summary

R.Vol. IV, pp. 736-37; R. Vol. V, pp. 1095-96, 1229-30; R. Vol. VI, pp. 1266-67.

R. Vol VI, pp. 1312, 1314; Tr. Vol. I, p. 132-33, 135; R. Vol, VI, p. 1813,

R. Vol. VIII, pp. 1814-15.

R. Vol. VIII, pp. 2059-86; R. Vol. IX, pp. 2173-2223; R. Vol . IX, pp. 2248-2277.

T. Vol 1, p. 182.

The Order is located at R. Vol. X, pp. 2337-2477. Subsequent citations 1o the Order will consist of the
word “Order” and the corresponding page mumber(s) rather than a record citation.

o Order at 3, 83-90.

o Osder at 3, 83-83, 90-98.
2 Order at 109-17.
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Judgment (“Judgment”} on June 30, 2006," and certified the Judgment under Rule 54(b) on July
11, 2006." The Defendants filed a Notice of Appeal on the same day."”
1L STATEMENT OF FACTS.

A. The Conjunctive Management Rules,

IDWR promulgated the CM Rules 1n 1994 for use in responding to delivery calls by the
holders of senior priority surface or ground water rights against the holders of junior priority
ground water rights diverting from interconnected sources.'® Prior to the 1992 amendments to
Idaho Code §§ 42-602 and 42-603 that provided for the inclusion of ground water rights in water
districts,’” ground water rights and surface water rights had been administered as separate water
sources in Idaho. The CM Rules are the first formal rulemaking aftempt to establish a
comprehensive framework for joint admimstration of rights in interconnected surface water and
ground water sources. The Rules provide procedures tailored to water districts, ground water
8

. Lo . 1
management areas, and areas outside of such administrative structures.

B. The Plaintiffs’ Water Delivery Call.'

The Plaintiffs hold surface water rights in the Snake River or springs in the Snake River

2 R. Vol X, pp. 2502-05.

1 Tr. Vol. ], pp. 359, 371-72.

1 R. Vol. X, p. 2516.

e IDAPA 37,063.11,001. Subsequent citations 1o provisions of the CM Rules will consist of the term “CM

Rule” or "Rule” and the corresponding rule mumber rather than an IDAPA citation. For instance, IDAPA
37.03.11.20.02 will be cited as “CM Rule 20.02” or “Rule 20.02."

v 1992 kdaho Session Laws ch. 339 §§ 2, 4, p. 1015-16.

18 CM Rules 30, 40, 41.

# The Defendants discuss the Plaintiffs’ defivery call and the Director’s response thereto solely for purposes
of supporting Defendants” assignments of error in this appeal. The Defendants reserve all objections to the district
court's Teview of the Pleintiffs’ delivery call proceedings and iis consideration and resolution of disputed factual
issues in this case.




canyon, and several also hold storage contracts with the United States Bureau of Reclamation
(“USBR”) for space in the Upper Snake River reservoirs.”’ In January 2005, the five named
Plaintiffs and two other entities®’ submitted a dehvery call to the Director seeking preemptory
curtailment of junior ground water rights during the 2005 irrigation season.”” The Director
responded with an order on February 14, 2005, that, among other things, concluded that the
Plaintiffs” water supplies likely would be injured by junior ground water diversions during the
2005 season.” The Director ordered that he would determine the reasonably likely extent of the
projected injury after the USBR and the United States Army Corps of Engineers released their
joint forecast for inflow to the Upper Snake River Basin for April 1 through July 1, 2005.%

The Department received the joint inflow forecast on Apnl 7, 2005, and the Director
issued an order for relief (“Relief Order”) less than two weeks later, on April 19, 2005.* The
Relief Order determined the water shortages and shortfalls the Plaintiffs were reasonably likely
to suffer 1n 2003, and the amount of additional water that would accrue to the Plaintiffs” supplics
under various scenarios for the curtailment of junior ground water rights.”® The Relief Order
identified the junior ground water rights subject to administration pursuant to the Plaintiffs’

delivery call, and ordered these juniors to provide “replacement” water in sufficient quantities to

2 R. Vol. I, pp. 168-73.  The underlying storage vights for these reservoirs are claimed hy United States
Burean of Reclamation and have not yet been adjudicated in the SRBA.
A The two other emtities were Milner Irrigation District and North Side Canal Company. Collectively, the
seven entities are known as the “Surface Walter Coalition” or, in some portions of the record, “SWC.”

R. Vol. I1I, pp. 599-650.
2 R. Vol. IX, p. 2244, 9 5; R. Vol. X, p. 2550, L. 5.
2 The February 14 order also granted IGWAs request to intervene in the administrative matter.
2 Appendix A is copy of the Relief Order. Subsequent citations o the Relief Order will consist of the term
“Relief Order” and the corresponding page and/or paragraphs numbers. The Director issued an amended Relief
Order on May 2, 2005. The amendments were limited and are not germane to the issues presented in this appeal
2 Relief Order at 24-29.
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offset the depletions in the Plaintiffs” water supplies caused by the junior diversions, at the time
and mn the place required under the Plaintiffs’ water nghts, or face immediate curtaitment.”’

The Director expedited the Relief Order by making it effective immediately as an
emergency order under Idaho Code § 67-5247,%% and by issuing it before a hearing. Pursuant to
Idaho Code § 42-1701A(3), the Relief Order provided that aggrieved parties were entitled to an
administrative hearing on the order if requested within fifteen days, but otherwise the order
would become final® The Plaintiffs and IGWA requested an administrative hearing, but the
Plaintiffs filed this action before the date set for the hearing and subsequently requested stays or
continuances in the hearing schedule, either on their own behalf or jointly with other paries.*
This administrative challenge to the Relief Order remains pending.

C. The Declaratory Judgment Action.

The Complaint focused primarily on the allegedly unconstitutional application of the
Rules to the Plaintiffs’ dehvery call and sought corresponding declaratory relief*  The
Cormplaint also sought a declaration that the Rules are “void on their face.”** The Plaintiffs’
summary judgment motion relied on extensive affidavits pertaining to the Plaintiffs’ delivery

call®® and briefing that conflated the as-applied and facial claims and arguments.’® The

o Id. a1 43-46,

- Id. 2146914

4 Id. at 469 14.

* R. Vol. IX, p. 2244, % 3 (“lllustrative Timsline” at 2-3 ); R. Vol. X, p. 2550, L. 5. Appendix B is a copy of
the “THustrative Timeline” for the administrative proceedings on the delivery call.

3 See generally R. Vol. 1, pp. 5-10 99 13, 14(A)-(B), 15, 17, 18 (Count I); id.at 10 94 1-2 (Count II); id,, p. 11

(prayer for relief). The petitions to intervene made similar allegations and requests for relief. R. Vol. L, pp. 85-92;
R. Vol. 11, pp. 292-96.

32 R. Vol. I, pp. 11,91, R. Vol. I, pp. 296.

3 R. Vol. IV, pp. 744-983; R. Vol. V, pp. 1100-1189; R. Vol. V, pp. 1257-65; R. Vol. X, p. 2550, L. 1; R.
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Defendants argued that the case should be dismissed as an improper attempt to bypass the
administrative hearing.”> The district court found that the Plaintiffs had failed to exhaust their
administrative remedies, but nonetheless declined to dismiss any claims.*®

The Deféndants sought clanfication that summary judgment would be limited to the
facial claim and requested that the Plaintiffs re-brief summary judgment on the facial claim
alone.”” While the district court affirmed that the summary judgment hearing was confined 1o
the facial challenge,”® it declined to exclude the factual materials or order re-briefing ™

In their brief in opposition to summary judgment, the Defendants argued that the
Plaintiffs had to show the Rules incapable of constitutional application under any circumstances
for purposes of a facial challenge, and could not rely on allegations regarding the application of
the Rules to the delivery call.*® Shortly thercafier, the district court sua sponte ordered that
under Idaho Code § 67-5278, the actual and “threatened application™ of the CM Rules to the
Plaintiffs’ delivery call was “part and parcel” of the facial challenge.”' The district court
explained that under this standard, “the director’s threatened application of the rule, or his
»42

application to date, as applied to the rules, is subject to review.

Based on the district court’s “threatened application” ruling, the Plaintiffs pressed their

Vo] V1, pp. 1271-75; see also R. Vol, 111, pp. 591-725.

See, e.g., R. Vol V., pp. 988-89, 999-1002, 1024-30, 1032-35, 1191-92, 1194-95, 1198, 1201-08, 1234.35,
1238 1244-51; R. Vol. V, pp. 1277, 1280-81.

R. Vol. I1, p. 260.

. R. Vol. VI, pp. 132, 1314,

¥ R. Vol. VI, 1340-45.

» Tr. Vol. I, p. 132-33, 135; R. Vol. VIII, p. 1813; Order at 23.
» Tr. Vol. I, pp. 135.

w R. Vol. VII, pp. 1582, 1534.39.

# R. Vol. VIIL, pp. 1814-15; R. Vol. X, pp. 2337, 2360.

2 Tr. Vol. I, p. 316.




as-applied claims and sought jqdicial review under the guise of a facial challenge.® The district
court reviewed the Director’s orders on the dehvery call, drew factual inferences and conclusions
on disputed issues of material fact regarding the application of the Rules to the Plaimtiffs,
including sharply disputed issues that remained pending before the Director, and relied on these
conclusions and inferences in holding the CM Rules facially invalid,**

ISSUES PRESENTED ON APPEAL

1. Whether the district court erred in holding that the CM Rules are facially unconstitutional
due to the perceived absence of certain “procedural components™;

2. Whether the Rules’ application of well-established prior appropriation principles to
conjunctive administration of water rights constitutes a facial “re-adjudication”
or “taking” of decreed rights;

3. Whether the district court erred in finding the “reasonable carryover” provision of the
Rules facially unconstitutional;

4, Whether the district court erred in ruling that the Director acted outside his statutory
authority In promulgating the CM Rules; and

5. Whether the district court improperly circumvented the exhaustion requirement of the
Idaho Administrative Procedure Act.

ARGUMENT

» See, e.g,, R. Vol. V. p. 1192 (arguing that because the Rules “allow the Department to diminish and limit
Clear Springs’ vested property rights, its decreed water rights, the Rules are unconstitutional on their face™); Tr, Vol,
I, p- 324 (*T'm showing that’s how he applied the rules, and that is not a proper application. He believes the rules
allow him to do that. And therefore, they're uncounstitutional™); see also R, Vol. V, pp. 995-1000, 1001-02, 1023-30,
1032, 1034-35, 1194-95, 1201-08, 1210-11, 1215, 1217-18, 1245, 1248; R. Vol. VI, pp. 1280-81; R. Vol. V1, pp.
1868-99, 1905-06, 1909, 1912 n.16, 1913-15, 1917, 1938, 1947, 1969-72, 1974, 1984; R. Vol. IX, pp. 2252-53 n.4,
2262, 2265 n.18, 2269-70, 2281, 2285; Tr. Vol. 1, pp. 165, 175, 186, 184-95, 203-07, 210-11, 218-19, 222-23, 232,
304, 307, 323-24, 331-32,

# See, e.g., Order at 25 (“this Court will also utilize the underlying facts in this case to determine whether the
CMR’s are invalid, and ilJustrate how the CMR s are being applied”™); id. at n.5 (*In order to help determine whether
the CMR’s attempt to give the Director this authority [to re-adjudicate water rights], this Court will look at the facts
of this case to determine if the Director did or threaten[ed] to do this™); see also id. at 90-97, 109-17.




,,,,,,

1. SUMMARY OF ARGUMENT

The district court correctly rejected the Plaintiffs’ theory of strict priority administration
and determined that the substantive elements of the Rules can be applied constitutionally and are
consistenl with the prior appropriation doctrine under the famibar standards that govern facial
challenges in ldaho. The district court erred by going further and declaring the Rules
unconstitutional due io the perceived absence of certain “procedural components,” a claim that
had not been raised, briefed or argued.

This holding was flawed as a matter of law because it erroneously read into the Idaho

g,

Constitution and this Court’s Eases a new requirement that delivery calls must be

esrm—ris

administratively litigated as mini-lawsuits with the Director acting as a referee or special master

G

rather than as an executive officer) This holding ignored the framework for water rights

administration and jndicial review estabhished by the Legislature, usurped the Director’s
statutory authority, and would return Idaho to the system of administration-by-lawsuit the
Legislature has rejecled. Further, there is no requirement that the Rules expressly recite
“procedural components,” because they are provided by existing law and are explicitly
mcorporated into the Rules by reference.

The district court relied on improper presmnptioﬁs and speculation rather than the plain
language of the Rules in holding that they permit the admimstrative “re-adjudication™ or
“takings” of decreed rights. Moreover, while the district court recognized the inherent factual
and legal complexity of conjunctively administering surface and ground water rights under the

prior appropriation doctrine as established by Idaho law, it failed to recognize that IDWR is
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required to consider more than just decreed quantity and priority date in such adminisiration.

The rule that “first in time is first in right” is central o the administration of water rights
in hydraulically connected sources, as the Rules explicitly recognize. This tenet is not self-
executing, however, and before it can be applied there must first be a determination of under
what facts or circumstances priority controls. This is no simple task, as Douglas L. Grant,
former professor of law at the University of Idaho, discusses in a 1987 law review anicle.@i
immediate cause of the complexity [of managing hydrologically connected surface and ground
water] is that surface Water and groundwater differ physically. Groundwater moves slower and
more diffusely, and its movement 1s less readily ascertainatie_DDouglas L. Grant, The
Complexities of Managing Hydrologically Connected Surface Water and Groundwater Under
the Appropriation Doctrine, 22 LAND & WATER L. REV. 63, 63 (1987).*> This character of
ground water means that curtailment may or may not benefit the senior, depending on the
circumstances. The Rules provide the necessary admimstrative framework for integrating the
rule that “first in time is first in right” with the other legal tenets of the prior appropriation |
doctrine that seek to promote optimum utilization of the resource.

Factual detemminations made under the Rules do not constitute a “re-adjudication”
.because the SRBA district court’s decrees do not .adj udicate many of the compiex factual issues
necessary for the conjunctive administration of individual surface and ground water rights in

accordance with Idaho law. Rather, IDWR is charged with making the factual determinations

necessary to support conjunctive administration of mdividual water rights. In addition, the

Appendix D is a copy of this article.




Director is statutorily obhigated to give effect to al) relevant principles of the prior appropriation
doctrine in responding to a delivery call, and doing so does not amount to a re-adjudication or
taking, but rather is consistent with the iherent nature and scope of an Idaho water right.

In holding the “reasonable carryover” provision unconstitutional, the district court
created a new, bright line rule that a storage right inciudes an entitlement to retain a full reservoir
storage allotment through the end of the imigation season regardless of whether the full amount
will be necessary to satisfy the beneficial use for which the water is stored—and to call for
curtailment of any vested junior nights if their exercise would affect the ability 1o maintain a full
storage allotment. This holding is contrary to this Court’s cases and the historic exercise of
storage rights in Idaho. It would also allow water to be wasted while junior rights are curtailed,
and would surrender public control of Idaho’s public water resources.

The district cowrt circumvented the exhaustion requirement by misinterpreting Idaho
Code § 67-5278 as authorizing judicial review of an ongoing administrative proceeding for
purposes of a facial challenge. This allowed the Plaintiffs to use this case as a vehicle to pursue
therr as-applied claims while sunultaneously seeking delay of those proceedings. The district
court resolved disputed issues of material fact regarding those claims at summary judgment in a
declaratory judgmenf action—including factual issues that are statutoril? entrusted to the
Director in the first instance, and that remain pending before him. If not reversed, the district
court’s decision will provide a basis and incentive for opting out of an ongoing administrative
proceeding at any time by filing a lawsuit alleging the applicable administrative rules are inyalid.

1L STANDARD OF REVIEW.




The facial constitutionality of a statute or an administrative rule is a question of law over
which this Court exercises free review. Moon v. North Idaho Farmers Ass’n, 140 Idaho 536,
540,96 P.3d 637, 641 (2004), cert. denied, 543 U.S. 1146 (2005); Rhodes v. Indus. Comm’n, 125
Idaho 139, 142, 868 P.2d 467, 470 (1993). There is a strong presumption of vahdity, and the
challenger must carry the heavy burden of showing that there is no set of circumstances under
which the statute or rule is valid. Moon, 140 Idaho at 540, 545, 96 P.3d at 641, 646. The Court
18 obligated 1o seek a constitutional interpretation of the challenged statute or rule. Moon, 140
Idaho at 540, 96 P.3d at 641,
Hi.  THE DISTRICT COURT ERRED IN HOLDING THAT THE RULES ARE FACIALLY

UNCONSTITUTIONAL DUE TO THE PERCEIVED ABSENCE OF PROCEDURAL

COMPONENTS OF THE PRIOR APPRORPRIATION DOCTRINE.

A, The District Couri Correctly Held That The Rules Can Be Applied Constitutionally And
Are Consistent With The Prior Appropriation Doctrine As Established By Idaho Law.

The Plaintiffs claimed in the district court that the CM Rules are facially unconstitutional
becaunse the substantive factors and policies recognized in the Rules are repugnant to the prior
appropriation docirine and are an attempt to create “new law.” See, eg., R. Vol, V, pp. 996-
1008, 1010-12, 1016-22. The Plaintiffs asserted that Idaho water distribution statutes are “self-
executing” and require the Director to constantly monitor all water supplies and automatically
curtail junior water rights holders whenever any senior water night holder’s supply dips below
the decreed maximum quantity. See e.g., R. Vol. VIII, pp. 1891-92, 1938-39. In short, the
Plaintiffs argued that Idaho law requires rote and mechanical “strict priority” administration

solely on the basis of priority date and decreed quantity.
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' The district court comrectly rejected this challenge. It held that Idaho’s water distnbution
statutes are not self-executing, Order at 98, and applied “a presumption of constitutionality” and
the facial challenge standard that “if the provision can be construed in a manner which is
constitutional, thé provision will withstand the challenge.” Order at 83. The district court held
that the “Plaintifis did not meet this standard” and that the challenged portions of the Rules “can
be construed consistent with the prior appropriation doctrine.” Order at 84. The district court
held that the substantive factors and policies of the Rules “survive a facial challenge.” Id. at 90.

This conclusion was well grounded in ldaho law, because Idaho water rights are
“administered according to the prior appropriation doctrine as opposed to strict priority.” In rer
SRBA, Subcase No. 92-00021-37 SW (Surface Water), Order Granting Motion for Interim
Administration for Basin 37 Part 1 Surface Water (5th Jud. Dist., Dec, 13, 2005) at 6; see also In
re SRBA, Subcase 97-00005 (Basin-Wide Issue 5) Order on Cross-Motions for Summary
Judgment; Order on Motion to Strike Affidavits (5th Jud. Dist., July 2, 2001) (**Order on Basin-
Wide Issue 57) at 30 ("“The prior appropriation doctrine as developed in Idaho does not require
that water rights sharing a given source be administered according to strict priority. The prior
appropriation doctrine also recognizes various principles that protect junior water rights which
should be incorporated into the administration of Qaler rights”).‘“’- Indeed, the SRBA district
court has recognized that its decrees do not make all factual determinations necessary for
conjunctive administration of surface and ground water rights:

IDWR is charged with the duty of administering water rights in accordance with

Copies of these two SRBA district court orders are included herein at Appendices E and F.




the prior appropriation doctrine and delerrmines specific interrelationships based

on nformation not necessarily contained in the partial decree. . . . The partial

decree need not contain information regarding how each particular water right on

the source physically affects one another for purposes of curtailing junior rights in

the event of a delivery call. Rather, IDWR makes this determination based on its

knowledge and data regarding how the water rights are physically interrelated.
Order on Basin-Wide Issue 5 at 19.

Moreover, Idahe water rights are limited to the amount necessary to fulfill the authorized
beneficial use, “regardless of the amount of [the] decreed right.” Briggs v. Golden Valley Land &
Cattle Co., 67 ldaho 427, 435 n.5, 546 P.2d 382, 390 n.5 (1976) Water rights must also be
exercised “within reasonable limits” and "'with reference to the general condition of the country
and the necessities of the people, and not so as to deprive a whole neighborhood or community
of its use, and vest an absolute monopoly in a single individual.” Schodde v. Twin Falls Land &
Water Co., 224 U.S. 107, 120-21 (1912) (intemnal quotation marks and citation omitted).

While the Plaintiffs relied on the remark in 4 & B Irrigation District v. Idaho
Conservation League that the Rules “do not appear to deal with the rights on the basis of “prior
appropriation,”™ 131 Idaho 411, 422, 958 P.2d 568, 579 (1997), in arguing that the substantive
factors and. policies of the Rules are contrary to Idaho law, the district court rejected this

argument-without mentioning 4 & B. This was appropriate because 4 & B is not controlling, or

even helpful, in evaluating the Rules’ constitutionality under the applicable legal standards. ¥’

¥ The gualified remark in 4 & B was not based on a constitutional analysis of the Rules and was peripheral 1o
the issuc before the Court, which was whether a general provision regarding conjunctive management should be
included in the partial decrees for Basins 34, 36 and 57. Jd. at 421, 958 P.2d a1 578. It should also be noted that,
contrary to what the A & B remark appears to suggest, the Rules expressly recite, recognize or implement the rule of
senior priority in multiple provisions. See, e.g., Rules 000, 001, 10.07, 10.15, 10.18, 20.02, 20.04, 30.07(D)-(g),
30.09, 30.10, 40.01(a), 40.02, 40.02(a}, 40.02(¢), 40.05, 41.01, 41.02(c), 41.04, 43,03, 43.03(k).




Rather, the district court correctly looked to the plain language of the Rules and
methodically rejecied each of the Plaintiffs’ chellenges 1o the substantive factors and policics of
the Rules, concluding that concepts such as ongoing beneficial use, “material injury,” the need
for a delivery call, reasonableness of diversion and use, and allowing for the provision of
replacement or mitigation water in lieu of curtailment in appropriate circumstances, are
constitutional and consistent with the prior appropriation doctrine as established by Idaho law.
See Order at 83-89 (“The Court disagrees that each of the above stated concepts or factors
considered when responding to a delivery call are on their face contrary to the prior
appropriation doctrine and therefore unconstitutional on their face”™); id. at 86 (“Accordingly, at
least on its face, the mtegration of this policy [as set out i1 Rule 20.03] is not necessarily
inconsistent with Idaho’s version of the prior appropriation doctrine”); id. at 88 (*On thisi‘basis
the Court does not find the concept of “material injury’ to be facially inconsistent with the prior
appropriation doctrine. The concept of ‘reasonableness of diversion is also 2 tenet of the prior
appropriation docirine. . . . There 1s a ‘reasonableness’ imitation imposed on the appropriation™)
(italics in original); id. at 89 (“The concept of being able to compel a senior to modify or change
his point of diversion under appropriate circumstances 1s also consistent with the prior
appropriation doctrine”); zd at. 90 (“the principles are generally consistent with the prior
appropriation doctrine. This same reasoning applies to the ability of the Director through the

CMR’s to require replacement water in lieun of hydraulically connected surface water diverted

under the senior right, so long as no injury occurs to the senior . . . this replacement reasoning is




also consistent with the nature of a water right”).

These holdings reflect the fact that the only “new Jaw™ in this case was that advocated by
the Plamtiffs — stnct priority administration, an extreme and simplistic policy that is foreign to
the prior appropriation doctrine as established by Idaho law. The Rules’ substantive elements,
on the other hand, are well established in Idaho law. This should have been the end of the
district court’s inquiry under the controlling legal standards. The district court erred, however,
by going further and finding the Rules facially defective on grounds that had not been raised: the
perceived absence of “procedural components” of the prior appropriation doctrine.

B. The District Court Erred In Holding That Seniors Are Entitled To A Specific
Administrative Procedure In Response To A Delivery Call.

The district court held that the Rules are facially unconstitutional because of the
perceived absence of certain “procedural components™ of the prior appropriation doctrine: a
presumption of injury to a senior, an allocation of the burdens of proof, appropriate evidentiary
standards, “objective standards™ for applying the substantive factors and policies of the Rules, a
workable procedural framework for processing a delivery call within a growing season, and the
giving of proper legal effect to a partial decree. Order at 3, 84, 90-91, 94-98.

The significance of this perceived absence lay in the district court’s view that there is a
specific, constitutionally mandated procedure the Director must follow in responding to a
delivery call. The district court held that the “procedural components” are “incorporeal property

rights,” Order at 76, that require the Direcior to follow a lawsuit-like procedure 1n responding to

a delivery call. See Order at 98-103 (describing the delivery call response procedure).




These holdings were incoirect as a matter of law because “no one has a vested nght in
any given mode of procedure.” State v. Griffith, 97 Idaho 52, 58, 539 P.2d 604, 610 {(1975)
(internal quotation marks and citation omtted). Nothing i the Idaho Constitutton or the Idahc
Code requires the Director to use the specific process or procedure the district court outlined in
responding to delivery calls. Even the cases from which the district court drew the “procedural
components” were not “delivery call” cases in the administrative sense, but rather private
lawsuits between individual appropriators that had nothing to do with administrative procedures,
See Order at 77-78 (discussing Moe v. Harger, 10 Idaho 302, 77 P. 645 (1904); Josslyn v. Daly,
15 Idaho 137, 96 P. 568 (1908)). These cases did not hold that the Director must follow a
specific procedure when responding to a delivery call, and this Court has not so extended them.

The district court erroneously assumed that delivery calls must be handled as mini-
lawsuits with the Director acting as a referee or special master presiding over the litigation, see
generglly Order at 98-103, rather than as an officer of the executive branch charged with
implementing and administering substantive Idaho law. This reasoning subverts the water rights
administration scheme devised by the Legislature, which replaced the practice of administration-
by-lawsuit, and usurps the authority of Direcior, who is a water resources management
préfessiona] and statutorily anthonzed to administer water rights in accordal-ace with the prior

appropration doctrine as established by Idaho law. See, e.g., Idaho Code §§ 42-1701(1)-(2), 42-

602, 42-603, 42-606, 42-607, 42-237a.
The Director is “the expert on the spot [with] the primary responsibility for a proper

distribution of the waters of the state,” not a special master or referee who resolves delivery calls
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under judicial procedures developed for private water nghts hitigation. Keller v. Magic Water
Co., 92 Idaho 276, 283, 441 P.2d 725, 732 (1958) (internal quotation marks and citations
omitted).”® Rather, an appropriator dissatisfied with the Director’s decision—senior or junior——
is entitled to judicial review of that decision under the standards and procedures established by
the applicable provisions of the Idaho Admmistrative Procedure Act (“IDAPA”). Idaho Code §
67-5270. This is the framework the Legisiature has provided for water rights administration and
it protects the constitutional rights of water right helders.

C. The CM Rules Incorporate The “Procedural Components”™ By Reference,

The district court was also simply incorrect in holding that the “procedural components”™
are absent from the Rules. CM Rule 20.02 provides that the Rules acknowledge *“all ¢lements of
the prior appropriation docirine as established by Idaho law.” The term “Idaho law” means
“[t]he comstitution, statutes administrative rules and case law of ldaho”™—the same sources from
which the district court drew the "procedural components.” CM Rule 10.12. Thus, the
“procedural components™ are explicitly incorporated into the Rules by reference. Administrative
rules need not recite legal principles precisely as formulated by a reviewing court to be
constitutional. Such a standard would impose a hyper-technical and essentially unattainable
drafting requirement and put a broad range of administrative rules that can be constitutionally
applied at nisk of being stricken.

D. The Rules Would Be Constitutional Even If The “Procedural Components” Were Not
Incorporated Into The Rules

“ “[T]he [Director] is “the expert on the spat,” and we are constrained to realize the converse, that “judges are
not super engineers.” The legislarre intended to place upon the shoulders of the [Direcior] the primary
responsibility for a proper distribution of the waters of the state.” fd. {citations omnitted).




Even assuming for purposes of argument thal the “procedural components” are not
mcorporated iﬁto the Rules, such an absence would not render the Rules facially invalid unless
they are incapable of constitutional application under any set of circumstances. Moor, 140 Idaho
at 545, 96 P.3d at 646. The district court made no such determination in this case. Even if such
an absence made an unconstitutional application of the Rules hypothetically possible, “the mere
possibility of a constitutional violation is insufficient to sustain a facial challenge.” West
Virginia v. U.S. Dept. of Heaith & Human Servs., 289 F.3d 281, 292-93 (4™ Cir. 2002) (citing
United States v. Salerno, 481 U.S. 739, 745 (1987)). Even the perceived likelihood or threat of
an unconstitutional application in certain circumstances will not support a facial challenge.
Greenville Women's Clinic v. Bryant, 222 F.3d 157, 164 (4™ Cir. 2000) (““[i]t has not been the
Court’s practice’ to strike down a statute on a facial chailenge ‘in anticipation’ of particular
circumstances, even if the circumstances would amount to a ‘likelihood’™) (quoting Bowen v.
Kendrick, 487 U.S. 589, 612-13 (1988)).

Moreover, there is no blanket requirement that admimistrative rules recite selected
elements of the applicable law to survive a facial challenge—the test is whether the rules can be
lawfully apphed as written. For instance, in Pits v. Perluss, 377 P.2d 83 (Cal. 1962), insurance
companies challenged an administrative regulation for, among other things, the lack of a
weighting formula applying cost factors that had been expressly enumerated in the underlying

statute. Pizts, 377 P.2d at 95-96. The California Supreme Court rejected the challenge and made

it clear that if an administrative rule can be lawfully applied, a court should not rely on its view




of how the rule should have been drafled as a basis for mvalidating 1t. Pirzs, 377 P2d at 96.%
Similarly, in Louisiana Chemical Association v. Bingham, 550 F. Supp. 1136 (W.D. La. 1582),
aff’d, 731 F.2d 280 (5™ Cir. 1984), the court rejected the argument that an OSHA records-access
rule was facially defective “simply because the rule contains no express provision reiterating the
Barlow’s warrant requirement,””° holding that “[t]he omission of a warrant clause, however, will
not invalidate the rule.” Lowuisiana Chemical Ass'n, 550 F Supp. at 1140.

Further, challenged rules can rely on “existing law” to fill any perceived gaps. 7d.
(rejecting the argument that the challenged regulation did not recite the “exact means™ of access
allowed under Barlow’s because “existing law” provided the means of access). Existing Idaho
law provides the “procedural components” the district court identified, and the Rules incorporate
“all elements of the prior appropniation doctrine as established by Idaho law.” CM Rule 20.02.

E. The District Court Erred In Holding That The Rules Do Not Provide For Timely
Administration In Response To A Delivery Call.

The district court further emred in holding that the Rules do not provide for timely
administration in response to a delivery call, as demonstrated by the straightforward procedure
applicable m water districts having a common ground water supply.

The senior submits a call, the Director determines whether junior ground water uses are

materially injuring the senior, and if so the juniors are regulated in accordance with priorities.

* See also id. at 89 “this court does not inquire whether, if it had the power to draft the regulation, it would
have adopted some method or formula other than that promulgated by the director. The court does not substitute its
judgment for that of the administrative body™).

% The “Barfow’s warrant requirement” was a Supreme Court ruling that a comtested search under the
Occupational Safety and Health Act requires a warrant or subpoena. /d. (discussing Marshall v. Barfow’s, Inc., 430
U.S. 307 (1978)). Thus, the Barlow's requirement Js a constitulionally-mandated procedural protection, but its
onussion from the rule did not render it incapable of lawful application. The same logic applies to the “procedural
components” in this case.




CM Rule 40.01-.02. Outside water districts or ground water management areas, the Rules
provide for expedited, informal resolution of delivery calls if doing so will not prejudice
interested parties. Rule 30.03.

Further, IDWR’s general niles of procedure, which apply to contested cases arising under
the CM Rules, are to be “liberally construed to secure just, speedy and economical determination
of all issues presented to the agency.” IDAPA 37.01.01.052. Similarly, the Idaho Administrative
Procedure Act authorizes emergency orders that are effective on issuance, such as the Relief
Order issued in response to the Plaintiffs’ delivery call. ldaho Code § 67-5247,

The Director’s prompt response to the Plaintiffs” delivery call further demonstrates that
the Rules provide for timely administration. The Director issued the Relief Order on the
Plaintiffs” delivery call just a few weeks after the March 15 start of the 2005 irmigation season,
and just twelve days afler receiving the joint inflow forecasts for April through July. Appendix
B at 1; Appendix C at 1-2. The Director expedited the Relief Order by issuing it prior to a
hearing under ldaho Code § 42-1701A(3), and by making it an emergency order that was
effective immediately under Idaho Code § 67-5247. Relief Order at 46. Watermasters served
the junior ground water right holders subject to the Relief Order with notice by leiters dated
April 22-, 2005, R. Vol IX, p..2245 17, R. Vol. X, p. 2550, L. 5. Ground water righl‘holders
subject to the Relief Order began submitting replacement water plans to the Director for approval
within two weeks, and most were approved or slightly modified by the Director within eight days

of being submitted. See Appendix B at 1; Appendix C at 2-3.

In spite of this, the district court held that the Rules prevent timely administration




because the administrative hearing on the Relief Order had not taken place. Order at 13 n.2.
This reasoning failed to recognize the distinction between an emergency order for relief and a
subsequent administrative challenge to such an order, which are lepally distinct stages of the
proceedings.”’  Compare chapter 6, Title 42, ldaho Code (“Distribution of Water Among
Appropriators”) with chapter 52, Title 67, Idaho Code (the Idaho Administrative Procedure Act).
There is no requirement in Tdaho law that an administrative challenge to an emergency relief
order on a delivery call be completed before the end of the season.

Moreover, a blanket requirement that administrative challenges be completed before the
end of season—even when an emergency relief order is already in effect—could prevent
adequate development of the factual record and otherwise raise sigmificant due process concerns.
It would also open the door for abuse, because an interested party could unilaterally transform an
expedited order for emergency relief into a claim for an unconstitutional failure to respond to a
delivery call, simply by challenging the order after it was issued.”

The district court also erred in assuming that the Director must convene an administrative
hearing on a delivery call before issuing a final order for relief. See Order at 101-02 (describing
an administrative procedure that requires a “hearing” prior to a “final decision’). Idahé law

establishes no such requirement, and in fact explicitly authorizes the Director to expedite his

3 This analysis was also flawed as a matter of law because it was based on the application of the Rules to the

Plaintiffs’ delivery call, which cannot support a determination that the Rules are facially invalid. See Stute v.
Korsen, 138 Idaho 706, 712, 69 P.3d 126, 132 (2003) (facial and as-applied analyses are “mutually exclusive™).

2 For instance, the Relief Order would have been final by its own terms but for requests for an administrative
hearing by Plaintiffs and IGWA. Relief Order at 46. The Plaintiffs proposed that the hearing take place in January
2006, well after the irrigation season, and then sought stays and continuances in the hearing schedule—once for a
pericd of two years. See Appendix B at 2-3. 1n the district court, the Plaintiffs characterized these self-inflicted

“delays” as an “administrative quagmire” created by the CM Rules. R. Vol, VIIL, p. 9.
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response to a delivery call by issuing an order for relief prior to a hearing or other proceedings.
See Idaho Code § 42-1701A(3) (providing for post-order hearmgs); id. § 67-5247 (authorizing
issuance of emergency orders). The district court’s reasoning ignores these statutes and would
have the perverse effect of transforming a statutorily-authonzed attempt to provide expedited
relief into a failure to respond to a delivery call.

F. The Rules Give Proper Effect To Decrees And “Objective Standards.”

Contrary to the district court’s suggestion, the Rules give proper legal effect to water
right decrees. See, e.g., CM Rule 41.04 (preparation of a water nght priority schedunle); CM Rule
30.01(a) (providing that the senior’s water right decree is part of the information necessary for
the Director to respond to a delivery cally; CM Rule 10.25 (defining a water right as being
“evidenced by a decree, a permit or license”); see also CM Rules 000, 001, 10.07, 10.15, 10.18,
20.02, 20.04, 30.07(f)-(g), 30.09, 30.10, 40.01(a), 40.02, 40.02(a), 40.02(e), 40.05, 41.01,
41.02(c), 41.04, 43.03, 43.03(k) (recognizing or implementing the rule of senior priority).

The district court was also incorrect in holding that the Rules do not include “objective
standards” to guide the application of the substantive factors and policies in the Rules. For
instance, Rule 42 sets out a number of objectively measurable or verifiable factors that the
Director takes inte account in responding to deliverylcalls. See generally CM Rule 42;0]. The
standards set forth 1n this Court’s decisions also guide thc-application of the substantive factors
and policies of the Rules. See CM Rule 20.02 (incorporating by reference all elements of the
prior appropriation doctrine as established by Idaho law).

IV. THE RULES PROVIDE FOR ADMINISTRATION OF WATER RIGHTS IN
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ACCORDANCE WITH PRIOR APPROPRIATION DOCTRINE.

A. The District Court’s “Re-Adjudication” Holding lgnored The Plain Language Of The
Rutes And Relied On Improper Presumptions,

The district court erred in concluding that the Rules authorize de fucto administrative “re-
adjudications” because the Rules incorporate all elements of the prior appropnation doctrine as
established by Idaho law, which prohibits such *‘re-adjudications.”  Moreover, the district
court’s discussion of administrative “re-adjudications™ and “takings” was based on improper
presumptions rather than the language of the Rules.

The district court essentially assumed the worst, discussing at some length its suspicions
that the Director would use the Rules to undermine decreed rights or otherwise act unlawfully.
See generally Order at 94-97, 116-17, 121-24 (discussing the possibility of administrative *‘re-

adjudications” or “takings”). Such adverse presumptions have no place in a facial challenge.

See Rhodes, 125 Idaho at 142, 868 P.2d at 470 (“this Court makes every presumption in favor of

the constitutionality of the challenged regulation’). Similarly, a court may not make factual
presumptions against the non-moving party at summary judgment. Concerning Application for
Water Rights of Midway Ranches Property Owners’ Ass'n, Inc, in EI Paso and Pueblo Counties,
938 P.2d 515, 526 (Colo. 1997) (“We cannot presume that the water officials will fail to
discharge their duties in distributing the available water supply according to applicable decrees
and priorities™).

B. The SRBA Does Not Adjudicate All Issues That Must Be Resoclved For Conjunctive
Administration Of Water Rights.

The district court also incorrectly assumed that the Rules re-visit matters that have been




adjudicated, when in fact water right adjudications do not decide all the facmal questions
relevant fo administration, but rather leave many to the administration process. See, e.g., Tudor
v. Jaca, 164 P.2d 680, 686 (Or. 1946) {“The court, having established the priorities, shonld not
attempt to anticipate exigencies which may arise in administration of the decree, but should leave
such matters to the water master, whose duty it is to preserve the priorities and the quantities
consistently with the highest duty of water, as applied to all concerned”) (internal guotation
marks and citation omitied).

This is particularly true as to conjunctive administration, which “requires knowledge by
the IDWR of the relative priorities of the ground and surface water rights, how the various
ground and surface water sources are interconnecied, and how, when, where and to what exient
the diversion and use of water from one source impacts the water flows in that source and other
sources.” A & B Irr. Dist., 131 Idaho at 422, 958 P.24d at 579. These matters are left to IDWR
because the SRBA cammot and does not make all these technical determinations, as the SRBA
district court has observed:

the scope of these proceedings should not include a factual determination of the specific

interrelationships or the degree of connectivity between specific water rights (i.e. which

particular junior water rights will be curtailed in the event of a delivery call by a senior).

Factually, the Court could not make findings as to exact relationships. As indicated by

IDWR, the technology and the data do not presently exist for making such

determinations. Even if the technology and data did exist the task of making such faciual

determunations would be monumental in terms of scope.  Lasily, the specific
interrelationships are dynamic as opposed to static. Therefore, any factual determinations

made by the Court would be subject to change depending on climatic conditions and
future geological activity.

Order on Basin-Wide Issue 5 at 19,




The factual determinations necessary for the comunctive administraiton of individual
water rights are not “re-adjudications” because such determinations are not made in the SRBA,
but rather are made in the first instance by IDWR, “based on its knowledge and data regarding
how the water rights arc physically interrelated. Mechanisms are available for water right
holders in disagreement with IDWR’s administrative actions io challenge and seek review of the
same.” Jd. This is entirely consistent with the different statutory functions of the SRBA and
IDWR. “Legally, the Court also does not need to adjudicate the specific interrelationships
between water rights. IDWR is charged with the duty of administering waler rights in
accordance with the prior appropriation doctrine and determines specific interrelationships based
on information net necessartly contained in the partial decree,” fd,

The decreed quantity for a water right is not necessarily conclusive for purposes of
conjunctive administration because water rights are limited by actual beneficial use, regardless of
decreed quantity. Briggs, 97 Idaho at 435 n.5, 546 p.2d at 390 n.5; Idaho Code § 42-220. While
a senior has a right to use up to the full amount of his decreed right when necessary to achieve
the authorized beuneficial use, beneficial use 1s a “fluctuating limit” that depends on the
circumstances, as the district court recognized. Order at 87. It is also ““a continuing obligation,”
State v. Haéerman Water Right Owners, fnc., 130 Idaho 727, 735, 947 P.2d 400, 408 (1997), and
properly taken into account in the administration of water rights under chapter 6, Title 42 of the
Idaho Code. Indeed, “[t]he governmental function in enacting ... the entire water distribution

system under Title 42 of the Idaho Code is to further the state policy of securing the maximum

use and benefit of its water resources.” 1d. (quoting Nettleton v. Higginson, 98 Idaho 87, 91, 558




P.2d 1048, 1052 (1977)) (ellipsis in Hagerman). Thus, an administrative inquiry into actual
beneficial use and needs in responding to a delivery call does not amount to a “re-adjudication.”
The entry of a partial decree does not terminate the Director’s statutory duty and authority to
make appropriate factual determinations and apply the substantive factors and policies of the
Rules in responding to delivery calls and administering water nghts.

C. The Director’s Reasonable Exercise Of His Statuiory Autherity To Administer Water
Raghts Does Not Threaten A “Re-Adjudication.”

Similarly, the Director’s reasonable exercise of his statutory authorily in applying these
principles In water rights adnuimisiration does mnot constitute a “re-adjudication” or
uncompensated taking. “[The State Engineer is] called upon at times to exercise judgment and
decide questions, but, when the judgment is exercised as a means of administering the law, the
act is administrative rather than judicial.” Speer v. Stephenson, 16 Idaho 707, 718, 102 P. 365,
369 (1809); see also Arkoosh v. Big Wood Canal Co. 48 Idaho 383, 395-96, 283 P. 522, 525-
26 (1929} (holding that the commissioner of reclamation determines when an appropriator is able
to beneficially use water and may either deliver or refuse to deliver water, even though the
decree made the appropriator the judge of when water could be so used), 4 & B frr. Disy., 131
Idaho at 415, 958 P.2d at 572 (1997) (“The Director has the administrative duty and authority . . .
to prevent wasteful use of water by mmigators™).

The district court also erred in concluding that the Director “becomes the final arbiter

regarding what is ‘reasonable’ under the Rules. Order at 96. As previously discussed, the

Rules include a number of objective standards to guide the Director’s application of the




substantive policies in the Rules. Further, the concepts of reasonable diversion and use ol water
are well established and defined in this Court’s cases,” and these standards are incorporated into
the Rules. CM Rule 20.02. Moreover, the Director’s orders and determinations under the Rules
are subject to judicial review under IDAPA and the applicable substantive law.

D. The Substantive Factors And Policies Of The CM Rules Are Inherent Limitations On A
Water Right, Not A “Re-Adjudication” Or “Taking.”

Idaho water rights are inherently subject to prior appropriation principles such as
beneficial use, waste, and futile call. See, eg., Twin Falls Canal Co. v. American Falls
Reservoir Dist. No. 2, 539 F.2d 19, 23 (9lh Cir. 1932) (“The extent of beneficial use is an inherent
and necessary limilation upon the right™}; Schodde, 224 U.S. at 120 (similar). Because these
principles “inhere in the title” to a water right under Idaho law, Lucas v. South Carolina Coastal
Council, 505 1U.S. 1003, 1029 (1992}, the Rules do not impose any new limitations on water
rights. These factors and policies are as much a part of an Idaho water right as the priority date,
and the Rules’ recitation of them in no way re-adjudicates, diminishes or takes a water nght.

Further, it 1s well established in Idaho that property rights are “subject to reasonable
Jimitation and regulation by the state in the interests of the common welfare.” Newland v. Child,
73 Idaho 530, 537, 254 P.2d 1066, 1069 (1953). This principle has particular force with regard
to water rights, which entitle the holder only to a right to use a publicly owned resource:

The water belongs to the state of Idaho. And the right of the state to regulate and

5 - See, e.g Munn v. Twin Falls Canal Co., 43 ldaho 198, 207-08, 252 P. 865, 867 (1926); see also Schodde v.
Twin Falls Land & Waier Co.,, 224 U.S. 107, 120-21 {1912); Idaho Code § 42-226.




control the use, by appropriate procedural and administrative rules and

regulations, is equally well settled. An appropnation or rental use gives the

appropriator or user no title to the water; his right thus acquired 1s {o the use only.
Board of Directors of Wilder Irr. Dist. v. Jorgensen, 64 Idaho 538, 551,136 P.2d 461, 466 -
67 (1943) (internai citations omitted; emphasis in oniginal) (Ailshie, J., concurring).

It is widely recognized that the police power of the state includes the authority to regulate
use under decreed water rights. See, e.g., State ex rel. Cary v. Cochran, 292 N'W, 239,
244 (Neb, 1940); Humboldt Lovelock Irrigation Light & Power Co. v. Smith, 25 F.Supp. 571,
574 (D.Nev. 1938); Hamp v. Siaie, 118 P. 653, 661-62 (Wyo. 1911). The prior appropriation
doctrine is not simply a means of creating and enforcing private property rights. It is also a
system that regulates the ongoing vse of a publicly owned resonrce, and promotes the maximum
beneficial use and development of the state’s water. The Rules’ inclusion of such principles is

not a “taking,” but rather reflects the inherent nature and scope of an Idaho water right.

V. THE DISTRICT COURT ERRED IN FINDING THE “REASONABLE CARRYOVER”
PROVISION FACIALLY UNCONSTITUTIONAL.

A, The Plain Language Of The “Reasonable Carryover” Provision Demonstrates That It Can
Be Constitutionally Applied. '

The ‘“reasonable carryover” rule provides that in responding to a delivery call, the
Director may consider:

The extent to which the requirements of the holder of a senior-prierity water right
could be met with the user’s existing facilities and water supplies by employing
reasonable diversion and conveyance efficiency and conservation practices;
provided, however, the holder of a surface water storage right shall be entitled to
maintain a reasonable amount of carry-over storage to assure water supphes for
future dry years. In determining a reasonable amount of carry-over storage water,
the Director shall consider the average annual rate of fill of storage reservoirs and
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the average annual carry-over for prior comparable water conditions and the
projected water supply for the system.

Rule 42.01(g) (emphasis added).

Contrary to the district court’s view, nothing in this provision purports to or has the effect
of authorizing the Director to re-determine the quantity element of a storage right—nmch less re-
determine it annually—or determine the amount of water that may legally be carried over year to
year. Order at 110. Rather, the “reasonable carryover” provision ensures that junior rights are
not curtailed unless the senior is likely to need additional water to fulfill the beneficial use for
which the storage was authorized during the current and next irrigation seasons. This is
consistent with—indeed, it is required by—the fundamental principle that a water right entitles
the holder only to the quantity of water actually required for the beneficial use, regardless of the
decreed or licensed quantity. Briggs, 97 Idaho at 435 n.5, 546. P.2d at 390 n.5; Idaho Code § 42-
220. The prior appropriation doctrine as established by Idaho law does not allow curtailment of
vested junior rights when the senior does not need additional water to achieve the authorized
beneficial use. As stated in the Ninth Circuit’s decision in the Schodde case, “[wlhile any person
is permitted to appropriate water for a useful purpose, it must be used with some regard for the
rights of the publhic.” Schodde v. Twin Falls Land & Water Co., 161 F. 43, 47 (9™ Cir. 1908),
aff 'd 224 U.8, 107 (1912) (internal quotation marks and citation omitted).

This principle is particularly applicable to storage carryover, because in many cases it is

not necessary to carry a full reservoir allotment over from year to year to fully achieve the

authorized beneficial use, and 1 such cases curtailment would not be justified. Moreover,




curtailing juniors in order to fill reservoirs with water that is not needed to achieve the beneficial
use would concentrate control of vast quantities of water in a relatively few storage right holders,
which is contrary to the prior appropriation doctrine:

It is easy to see that, if persons appropriating the waters of the streams of the slate

became the absolute owners of the waters without resiriction in the use and

disposition thereof, such appropriation and unconditional ownership would result

in such a monopoly as to work disastrous consequences to the people of the state.

id. at 47-48 (internal quotation marks and citatton omitted}.

Further, storage rights are often expressly “supplemental” to primary natural surface
flow rights. See, e.g., Nampa & Meridian Irr. Dist. v. Petrie, 28 Idaho 227, 231, 153 P. 425,
426 (1915), ervor dismissed, 248 U.S. 194 (1918) (referring to “supplemental storage water”
under a contract with the federal government).> Requiring the application of supplemental
storage water for the beneficial use authorized by the primary right before curtailing juniors is
consistent with the nature of supplemental storage rights, and promotes maximum beneficial use
of the staie’s water.

In addition, many reservoirs are operated not just for irrigation but also for flood control,
and must have sufficient space available after the irrigation season to hold runoff. Administering
to ensure maximum carryover regardless of aciual beneficial use or needs would often leave
water in the reservoir that would have to be released for flood control purposes, resulting in an

unreasonable waste of water and the unnecessary curtailment of juniors, contrary to Idaho law.

B. Falboy Did Not Establish Or Recognize That A Storage Right Inclades A Vested
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The Plaintiffs admitted that they “acquited storage water rights to supplement their natural flow
diversions.” R. Vol. V, p. 1024, The underlying storage righis are held in the name of the USBR. , which viewed the
storage supply as “almost wholly supplerental to other, older rights.” Appendix G.




Entitlement To Unrestricted Carryover.

The district court read too much into Washington County Irrigation District v. Talboy, 55
Idaho 382, 43 P.2d 943 (1935), in holding that a storage right includes a “vested property right”
to carry the full storage aliotment in the reservoir without any limitation as a matter of ldaho law.
Order at 115. The property interest in storage water recognized n Zalboy is a qualified one
“impressed with the public trust to apply [the water] to a beneficial use.” Talboy, 55 ldaho at
389, 43 P.2d at 945. Moreover, Talboy did not raise or discuss the question of carryover.

Carryover was addressed in Glavin v. Salmon River Canal Co., 44 Tdaho 583, 258 P. 532
(1927), a case in which this Court recognized that public policy imposes a reasonableness
limitation on carryover. Glavin involved a challenge to a canal company rule authorizing nearly
unlimited storage carryover by individual users and this Court affirmed an injunction against the
rule. This Court looked unfavorably on the rule’s potential to allow individual users to “hoard
[water] against other users who could and would have made beneficial use,” and to “speculate
with it, rather than making a beneficial use of it.” Jd. at 587-88, 258 P. at 533. Relying on the
“the public policy of this state,” the Court held that “whatever may be ihe ¢xact nature of the
ownership by an appropriator of water thus stored by him, any property rights in it must be
considered and ;:onstrued with reference to the reasonablencss of the use to which the water |
stored is applied or to be applied.” Jd. at 588-89, 258 P. at 534.

Glavin involved different users in 2 single project, but was decided on global principles

of Idaho water law that apply with equal force between different appropriators and water rights.

The case demonstrates that the determination of the amount of carryover depends on the facts of




the case, not a blanket rule of law. See also Rayl v. Salmon River Canal Co., 66 ldaho 199, 216,
157 P.2d 76, 81, 83 (1945) (upholding a revised and more limited carryover rule for the same
project on the basis that the new rule “differ[ed] radically and remedially from the one voided in
Glavin” by limiting carryover to one-third of the face amount of the user’s right and making
deductions for evaporation and seepage losses).

C. The District Court Improperly Relied On A “Hybnd Analysis” In Finding The
“Reasonable Carryover” Provision Facially Defective.

The district court also erred in finding the “reasonable carryover” provision
unconstitutional based on its “threatened application” to the Plaintiffs’ delivery call. Order at
111-12, 115-17. The district court based its “threatened application” conclusion on a review of
selected portions of the Relief Order the Director issued n response to the Plaintiffs” delivery
call. 7d. at 111-12. This inquiry “crroneously combined the facial and “as applied’ standards” in
an impermissible “hybrid analysis.” Korsen, 138 Idaho at 715, 69 P.3d at 135; see also
Greenville Women’s Clinic, 222 F.3d at 164 (**“[i]t has not been the Court’s practice’ to strike
down a statute on a facial challenge ‘in anticipation’ of particular circumstances, even if the
circumstances would amount to a ‘liketihood™™) (quoting Bowen, 487 U.S. at 612-13).

D. The District Court’s “Takings” Analysis Was Incorrect As A Matter Of Law And Relied
On An Incomplete Factual Record.

The district court erroneously beld that the Rules physically “take” private water nghts.
Order at 122-24. Takings cases are generally placed into two categories: “physical” takings and
“regulatory” takings. Moon, 140 Idaho at 540-41, 96 P.3d at 642-43. The Rules do not affect

either type of taking on their face because they do not authorize or amount to an “actual physical
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taking of the [water rights],” nor do they deprive water right holder owners of “all economically
beneficial uses” of such rights. Jd. at 541-42, 96 P.3d at 642-43 (internal quotation marks and
citation omifted)

Further, takings cases require a threshold determination of the nature of the property right
in question. See Lucas, 505 U.S. at 1022-24; Moon, 140 Idaho at 542, 96 P.3d at 643. Such a
determination was not possible in this case because the underlying storage rights have not yet
been adjudicated in the SRBA, and the question of the mature and scope of a storage
spaceholder’s interest in the underlying storage rights is currently pending before this Court In
United States v. Pioneer Irrigation Distrier.>® Moreover, the Plaintiffs did not properly plead a
“takings” cause of action.*®

Moreover, as the district court found, the Plaintiffs’ storage contracts “are not in the
record in this case.” Order at 109. The district court went to considerable lengths o fill in the
omissions m the record, see, e.g., Order at 110 (relying on a footnote to the Complaint and the
Director’s orders), but the incomplete record precluded a “takings” analysis.

V1. THE DISTRICT COURT ERRED IN RULING THAT THE DIRECTOR ACTED
OUTSIDE HIS AUTHORITY IN PROMULGATING THE CM RULES.

The district court relied on its determination that the CM Rules are facially
uncounstitutional as the basis for holding that the Director acted outside his authority m

promulgating the Rules. Order at 3, 125. As discussed above, the Rules are facially

5 Docket No. 31790, appeal filed April 14, 2005.

There is only one “takings” allegation in the Complaint, and no request for “takings” rehef. R. Vol 1, p. 8
9 17; id, p. 11. Even under notice pleading standards, this single allegation without any corresponding request for
relief fails to state a “takings” claim,
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constitutional, and thus the Director acted within his statutory authority. Idaho Code § 42-603.

VII.  THE DISTRICT COURT IMPROPERLY CIRCUMVENTED THE EXHAUSTION
REQUIREMENT OF THE IDAHO ADMINISTRATIVE PROCEDURE ACT.

A. The Disirict Conrt Allowed The Facial Challenge To Become A Vehicle For Litigating
As-Applied Claims and Disputed Facts On An Incomplete Record.

The district court correctly found as a factual matter that the Plaintiffs had not exhausted
administrative remedies on their as-applied claims, and thus limited summary judgment to the
facial challenge alone. R. Vol. V1, pp. 1312, 1314; Tr. Vol. I, pp. 130, 132-33, 135; R. Vol.
VIII, p. 1813. A facial challenge 1o the Rules 1s “purely a question of law,” State v. Cobb, 132
Idaho 195, 197, 969 P.2d 244, 246 (1998), and is limited to an analysis of their language *on a
cold page and without reference to the defendant’s conduct.” People v. Stuart, 100 N.Y.2d 412,
421 (N.Y. 2003); see also Korsen, 138 Idaho at 712, 69 P.3d at 132 (holding that facial and as-
applied analyses are “mutually exclusive”). The district court avoided these well-established
standards under a misinterpretation of Idaho Code § 67-5278 that circumvented the exhaustion
requirement, and transformed the purely legal question of the facial vahdity of the Rules mto a
vehicle for litigating the Plaintiffs’ as-applied claims and resolving disputed issues of fact.

The district court held that Idaho Code § 67-5278 established a “threatened apphcation”
standard under which the Director’s actual and threatened application of the CM Rules to the
Plaintiffs’ delivery call was “part and parcel” of the facial challenge, and that there was no better
“evidence” of the facial constitutionality of the CM Rules than “the actual conduct of IDWR and

the Director to date” in the delivery call proceedings. R. Vol. VIII, pp. 1814-15. Under this

standard, “the director’s threatened application of the rule, or his application to date, as applied




to the rules, is subject to review.” Tr. Vol. 1, p. 316. The district court held that § 67-5278
authorizes “the use of a factual history of a case when determinming a rule’s validity” and stated
that “this Court will utilize the underlying facts in this case 1o determine whether the CMR’s are
mvalid.” Order at 25.

The Plaintiffs used the “threatencd application” standard to pursue their as-applied claims
under the rubric of a facial challenge. See, eg., R. Vol IX, pp. 2252-53 n.4 (“Here, the
examples provided by Plamntiffs demonstrate legal defects of the Rules on their face as well as
the underlying facts in how the Director unconstitutionally applied the Rules to their requests for
water right administration™); Tr. Vol. I, p. 175 (referning to the Defendants’ supplemental
briefing under the “threatened application” standard as addressing "“the as-applied portion of our
claims”). Indeed, the Plaintiffs’ principal argument throughout the case was that the application
of the Rules to their delivery call proved that the Rules themselves were facially invalid. See,
eg, R. Vol. V, p. 1192 (arguing that because the Rules “allow the Department to diminish and
limit Clear Springs’ vested property nghts, its decreed water nphts, the Rules are
unconstitutional on therr face™), Tr. Vol. 1, p. 324 (“I'm showing that’s how he applied the rules,
and that is not a proper application. He believes the rules allow him to do that. And therefore,
they’re unconstitutional”).ﬁ

The district court similarly intertwined the mutually exclusive issues of facial and as-

apphed constitutionality. For example, the district court’s holding that the CM Rules are facially

> See also R. Vol. V, pp. 999-1000, 1001-02, 1023-30, 1032, 1034-35, 1194-95, 1201-08, 1210-11, 1215,
1217-18, 1245, 1248; R. Vol. VI, pp. 1280-81; R. Vol. VIII, pp. 1898-99, 1905-06, 1909, 1912 n.16, 1913-15, 1917,
1938, 1947, 1969-72, 1974, 1984; R. Vol. IX, pp. 2252-53 n.4, 2262, 2265 n.18, 2269-70, 2281, 2285; Tr. Vol. I,
pp- 165, 175, 186, 194-95, 203-07, 210-11, 218-19, 222-23, 232, 304, 307, 323-24, 331-32.




unconstitutional o the extent that the Director’s application of the CMR’s diminish proper
administration of the senior’s water right,” Order at 97, is essentially indistingumishable from the
flawed “hybrid” holding in Korsen that a statute was facially unconstitutional “insofar as it
applies to public property.” 138 Idaho at 710, 69 P.3d ar 130,

Over the Defendants’ repeated objections, the district cowrt considered and resolved
disputed factual matters by concluding, on the basis of allegations and argument rather than a
properly developed record, (1) that the Director’s orders amounted to “threatened applications”
of the Rules that were conirary to the prior appropriation dociring, Order at 111-15; (2) that in
responding to the Plaintiffs’ delivery call the Direcior “promptly engaged on a course under the
CMR’s inconsistent with his own words [in his May 2, 2005 order],” Order at 125; (3) that the
Director’s administration of the Plamtiffs’ water rights had not been completed, Order at 13 n.2,
81; (4) that the Director’s reliance on historic water supply and use data in attempting to predict
future supplies and uses had no rational basis in fact, Order at 116; and (5) that the Director had
refused to administer junior priority ground water rights in a timely fashion. Order a1 117.

The disirict court also apparently concluded that the Director was using the Plaintiffs’
reservoir storage water as a “slush fund” to spread water and avoid admmstering junior ground
water rights in priority, Order at 114; that the Diréctor was attempting “to satisfy all water users
on a given source” rather than “objectively administering water rights in accordance with the

(143

decrees,” Order at 97, and that the Director was trying to “‘shoe-hom’ in a complete re-

gvaluation analysis of the scope and efficiencies of a decreed water right in conmjunction with an

administrative delivery call.” Order at 92. Even the hearing on the motion for Rule 54(b)




certification of the Judgment became z vehicle for the Plaintiffs to attempt to control the delivery
call proceedings and the district court to Inquire into the Director’s intentions in that proceeding.
Tr. Vol. 1, pp. 343, 349, 351, 356, 358.

Thus, despite the Defendants’ repeated objections, this case was litigated and decided
under a forbidden “hybrid analysis.” Korsen, 138 Idaho at 715, 69 P.3d at 135, It was an
improper use of a declaratory judgment action to “bypass the administrative process” and obtain
premature judicial review of an ongoing administrative proceeding, Regan v. Kootenai County,
140 Idaho 721, 726, 100 P.3d 615, 620 (2004), and “to try [disputed issues of fact] as a
determinative issue.” Ennis v. Casey, 72 Idaho 181, 185, 238 P.2d 435, 438 (1951).

B. 1daho Code 8§ 67-5278 Does Not Provide That A Rule May Be Declared Facially Invalid
On The Basis Of A “Threatened Application.”

The judicial review and factual inquiry undertaken n this facial challenge was based on
disirict court’s view that under Idaho Code § 67-5278, the validity of a challenged rule is
determined on the basis of its “threatened application.” This reading of the statute was incorrect
because the language merely authorizes a declaratory judgment challenge to the legal validity of
a rule *“if it is alleged that the rule, or its threatened application” may adversely affect legal
rights. Idaho Code § 67-5278(1). The statute does not provide the substantive standard for
determining the validity of a challenged rule. See Richards v. Select Ins. Co., Inc., 40 F.Supp.2d
163, 169 (S.D.N.Y. 1999) (“A declaratory judgment 1s a remedy. Its availability does not create

an additional cause of action or expand the range of factual disputes that may be decided by a

district court sitting in diversity”).




Rather, the statutory term “threatened application™ is properly understood as establishing
a standing or ripeness threshold. See Rawson v. Idaho Siate Board of Cosmetology, 107 Idaho
1037, 695 P.2d 422 (1985) (analyzing § 67-5278, then codified as § 67-5207, in terms of
standing), rejected in part on other grounds by Golay v. Loomis, 118 Idaho 387,392 n.3,79 P.2d
95, 99 n.3 (1990). “[A] declaratory judgment can only be rendered in a case where an actual or
justiciable controversy exists . . . justiciability questions [include] standing [and] ripeness.”
Schneider v. Howe, 142 Idaho 767, _, 133 P.3d 1232, 1237 (2006} (internal quotation marks
and citation omitted).

Moreover, the Idaho Administrative Procedure Act provides that “disputed issues of fact

must be confined to the agency record for judicial review as defined in this chapter.” Idaho Code

§ 67-5277 (emphases added). Section 67-5277 makes it clear that factual litigation regarding an
agency action must proceed via “judicial review,” not a declaratory judgment action under § 67-
5278, and must be based on a complete “agency record,” including a final order. See Idaho Code
§§ 67-5270, 67-5271 , 67-5275 . The district court’s view of § 67-5278 as “contemplating” the
use of the factual history of an ongoing administrative case in determining the validity of a rule
cannot be squared with § 67-5277°s express prohibition against litigating disputed facts on an
incomplete recbrd in a declaratory judgment actidn. Bolger v. Lance, 137 Idaho 792, 796, 53
P.3d 1211, 1215 (2002) (“a basic tenet of statutory construction is that the more specific statute
or section addressing an issue controls over a statute that is more general”).

No reported Idaho case has interpreted § 67-5278 as authorizing judicial review of an

agency proceeding or the litigation of disputed issues of fact. To the contrary, in Rawson the




Court of Appeals held that the district court had acted “prematurely” m reaching a factual
question the agency had not yet decided and “in essence took the issue from the Board and
decided it de novo.” Rawson, 107 Idaho at 1041, 695 P.2d at 426. Similarly, there was no
litigation of disputed factual issues in Asarco Jnc. v. Siare, 138 ldaho 719, 69 P.3d 139 (2003).
Even in Lindstrom v. Dist. Bd. of Health, 109 1daho 956, 712 P.2d 657 (Ct. App. 1985), which
involved both facial and as-applied challenges, no disputed issues of fact remained when the case
came to the Court of Appeals. Lindstrom, 109 Idaho at 959, 712 P.2d at 660.

These cases are consistent with the principle that while a court may pass on a
constitutional challenge to a statute administered by an agency 1n a declaratory judgment action,
“it ha[s] no jurisdiction to investigate the facts, to make findings thereon or to determine the
credibility of witnesses” when “[t]hese were questions 10 be determined by {the agency] in the
first instance reviewable on appeal.” Jdaho Mut. Ben. Ass’n, Inc. v. Robison, 65 Idaho 793, 803,
154 P.2d 156, 161 (1944); see also Regan, 140 ldaho at 725-26, 100 P.3d at 619-20 (declaratory
judgment action that “‘exalts form over substance” may not be used to bypass administrative
remedies), Ennis, 72 ldaho at 185, 238 P.2d at 438 (declaratory judgment action “cannot be used
where the object of the proceedings is to try [a disputed issue of fact] as a determinative issue™).
| Under the district court’s reasbning, “g party whose grievance presents .issues of fact or
misapplication of rules or policies could nonetheless bypass his administrative remedies and go
straight to the courthouse by the simple expedient of raising a constitutional issue.” Foremost

Ins. Co. v. Public Serv. Comm’n, 985 S.W.2d 793, 795 (Mo. Ct. App. 1998). If the district

court’s interpretation of Idaho Code § 67-5278 is not reversed, the ldaho courts wili replace the
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Department as the primary venue for administering water rights. District courts will become de
facto water courls, and the exhaustion requirement will largely be read out of the Idaho
Administrative Procedure Act.

C. The District Court Erred By Declining To Dismiss The As-Applied Claims For Failure
To Exhaust Adminisirative Remedies.

The Plaintiffs requested an administrative hearing on the Relief Order, but filed this
action before the hearing had taken place. Thus, the district court correctly found that “[a]s to
the ‘as applied challenge’ . . . the plaintiffs have not yet exhausted those [administrative]
remedies.” R. Vol. VI, pp. 1312; see also Tr. Vol. 1, p. 130, LL. 13-14 (“that decision {on the
Plaintiffs’ delivery call] has not been made by the director, there’s no final determination there”).
The district court declined to dismiss the as-applied claims, however. See R. Vol. VI, pp. 1312,
1314 (declining to rule on exhaustion and avoiding a ruling on the as-applied claims).

Under the Idaho Administrative Procedure Act, “[a] person is not entitled to judicial
review of an agency action until that person has exhausted all administrative remedies required
in this chapter.” Idaho Code § 67-5271(1). IDWR rules incorporate this statutory exhaustion
requirement. 1DAPA 37.01.01.790. Even when an agency action is challenged on constitutional
grounds, “exhaustion of administrative remedics is generally required before constitutional
claims are raised.” Owsley v. Idaho Indus. Comm’n, 141 Idaho 129, 134, 106 P.3d 455, 460
(2005); see also Theodoropoulos v. IN.S., 358 F.3d 162, 172 (D.C. Cir. 2004), cert. denied, 543
U.S. 823 (2004) {*“a constitutional attack upon an agency’s interpretation of a statute is subject to

the cxhaustion requircment”). When a claimant has not exhausted administrative remedies,
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“dismissal of the claim is warranted.” Whire v. Bannock County Comm rs, 139 Idaho 396, 401,
80 P.3d 332, 337 (2003). The district court thus erred in failing to dismiss the as-applied claims.

CONCLUSION

For the reasons discussed herein, the Defendants request that this Court affirm the district
court’s holding that the Rules can be constitutionally applied and are consistent with the prior
| appropriation docirine as established by Idaho law, and reverse the district court’s holdings (1)
that the Rules are unconstitutional due to the perceived absence of the “procedural components,”
and (2) that the “reasonable carryover” provision is unconstitutional. The Defendants also
request that this Court remand this casc to the district court with instructions to dismiss the as-
applied claims without prejudice for failure to exhaust administrative remedies.

RESPECTFULLY SUBMITTED this 97 fﬁ day of October 2006.

LAWRENCE G. WASDEN

CLIVE ]. STRONG
Chief, Naturgd Resources Division

Phillip J. Rassir

Deputy Attorney General
Idaho Department of Water Resources

W oo biaet (ol sy

Michael C. Orr
Deputy Attorney General
Natural Resources Division
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IN THE DISTRICT COURT OF THE FIFTH JUDI
STATE OF IDAHO, IN AND FOR THE CO

LY

IDANIO GROUND WATER
APPROPRIATORS, INC. MAGIC
VALLEY GROUNDWATER
DISTRICT and NORTH SNAKE
GROUND WATER DISTRICT,

Caso No. CV 2007-526

ORDER DISMISSING APPLICATION
FOR TEMPORARY RESTRAINING
ORDER, COMPLAINT FOR
DECLARATORY RELIRK, WRI'T OF
PROHIBITION AND PRELIMARY
INJUNCTION

Plaintiffs
VS,

IDAYQ DEPARTMENT OF
WATER RESQURCES and DAVID
TUTHLL, JR,, IN HIS OFFICIAL
CAPACITY AS DIRECTOR OF
TINE LDANO DEPARTMENT OF
WATER RESOURCES,

Nefendants,
and

BLUE LAKIS TROUT FARMS,
INC.; CLEAR LAKES TROUT COQ.,
INC.; ANITA K. HARDY; RIM
VIEW TROUT COMPANY, INC.;
JOHN W, “BILL” JONES, JR, and
DELORES JONES; CLEAR
SPRINGS FOODS, INC.; RANGEN
INC.; AMERICAN FALLS
RESERVOIR DISTRICT NO. 2;
A& IRRIGATION DISTRICT;
BURLEY IRRIGATION
DISTRICT; MILNER
TRRIGATION DISTRICT; NORTH
SIDE CANAL CO,; and TWIN
FALLS CANAL CO,,

Intervenors.

vVvvvvvvvvvvvvvvvuvvvvvvvuvvvvVUWVV\-‘VVV

ORDLR DISMISSING APPLICATION FOR TEMPORARY RES I'RAINING

- tym " ige " N . - . ‘N 4

RELIEE, WKIT O PROTURITION AND PRELIMINARY INFUNCTION )
Page ] of 3

ORDER. COMPLAINT FOR DECLARATORY
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PROCEDORE
1, "Lhis matter came hefore the Court pursuant o an Applicatlon for Temporary Resiraining

Ordler and Order (o Show Cause and Complaint for Declaratory Relief. Writ of Prohibition,
Tenporary Restraining Order and Preliminary Injunction fled May 7, 2007, through counscl,
by the Idaho Ground Water Appropriators, ¢ al. On May 31, 2007, (he cuse was assigned {o this
Court based on the disqualification of the Honorable John Butler.
2. Maolions to intervene were {iled by Clear Springs Foods, Inc., Blue Lakes Trout Farn,
Ine., ¢f al., Rangen Ine,, John W, “Bill” Jones, Jr. and Delores Jones and American [falls
Rescrvoir District #2, er ol (“Surface Water Coalition™). The motions to intervenc wero granted
vin a seporate order issued June 1, 2007.
3 Motions lo disiniss were filed by the Idaho Department of Water Resources and (he
various infervenors, alleging inter alia: the Court’s lack of jurisdiction for failure to exhaust
administrative remedics. '
4. Aheaving was held on the matter on June 6, 2007, wherein the Court granted the motions
to digmriss and dismmisscd the.actiun without mrgjudice, and to avoid fucthicr delay, stated tho basis
for ity deelsion on the record in open covirt.
Il
ORNER
THRRBFORE, for the reasons stated on the record in open court, & copy of the transcript
of the Court’s oral ruling is aftached horeto, the Morion ro Dismiss is granted and the
Application for Temporary Restraining Order, Complaint for Declaratory Relief, Writ of
Prohibition and Preliminary Infunction is dismissed without prejudice.
RULE 54(b) CERTIFICATE

With respeet (o the issues determined by the above judgment or order it is heveby
CERTIFINY, in accordance with Rule 54(b), LR.C.P., that the court has determined that therg is
no just rcason for delay of the entry of a [inal judgrent and that the courl has and docs hercby
direct that the above judgment or order shall be a {inal judpment upon which exceution may
issuc and an appeal may be 1aken as provided by the Idahio Appellatc Rules.

QRDER DISNISNING APPLICATION FOR T
RDER DISMISN); . ! MO o ; X
RELUEK, WHL O wton i HON “““:'MM?! }‘x\; ml?ggamj\'c ORDER, COMPLAINT FOR DECLARATORY

Page2 of 3
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[T 18 SO ORDERED.

Dated Juno 12, 2007.

District Judge Fars
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ORDER BISMISSING APPLICATION FOR TEMPORARY RESTRAINING ORDER, COMPLAINT I . -
RELIEF, WRPT OF (RONIIITION AND PRELIMINARY INJUNCTION  COMPLAINT FOR DECLARATORY
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THE COURT: We're on record in Case Number CV
2007-526, 1ldaho Ground Appropriators and others, versus
Idaho Department of Water Resources. The parties are
pregent with counsel -- or I should say that counsel focx
Lhe parties are present, as are counsel for the
inteﬁvenors. I am prepared to rule from the khench in this
maltter and I will do so at this time. |

The doctrine of prior appropriation has been the
law in Idaho for over 100 years. It is set forth in our
State Constitution at Article 15 and in our statutes at
Tdaho Code Section 42-106, which was enacted in 1899,
Prior appropriation is a just, although sometimes harsh,

mathod of administexing water rights here in the desert,

-where the demand for water often exceeds water availabls

for supply. The doctrine i$ just because it acknowledges
the realty that in times of scaroclty, if everyone wore
allowed to sharé in tho roéource, no one would have enough
for their needs, and so first in time - first in right is
the rule, The doetrine is harsh, because when it is
appliad, junior appropriators may face economic hardship or
@ven ruin.

I say these things in an introductory way so the
pakties angd other people who may be interested will know
that [ know the possiblae consequences of my ruling today,

and T do not take this decigion or its consequence lightly,

Uv/ Uy

vvvvv
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1 hutit s a decision that I belleve to be mandated by law. 1 ground water pumpers appeared In defense of the Directer's
2 My decislon today is basad simply and solefy upon the fact 2 application of the rules, Including an argument that the
3 that the plalntiffs have nat exhausted their administrative 3 surface water users must first exhaust thelr sdministrative
4 remedics, 4 remedles before seeking judicial review. Inlts opening
5 I do agrea that there may be soma colorable 5 brlef on appeal IGWA argued: Moreover, the logislature
6 defénses, such as reasonable pumping levels, futlle call 6 already has specified tha pracess for resolving challenges
7 and reasonableness of diversian. This, however, is notthe | 7 to such unlawful agency action, The praper procedura is
8 procecding In which thosa {ssucs should be raised. In 8 through judicial review, pursuant to the Administrative
9 Amarican Falls Reservalr District Number Two versus Idehe | 9 Precedures Act, 1daho Code Section 67-5270; not a
10 Dopartment of Water Resources, 143 Idaho 862, inacasa |10 collateral attack ag tho plaintiffs have undertaken hara.
11 decidad In March of this year, cited by the parties, the 1 The APA also cantains entira sections on agency
12 court deait with strikingly similar circumstances: A 12 hearlng procedures, avidance, and other ralated matters,
13 declaratory judgment aclion brought white an admipistrativa | 13 e.g. Idaho Code Sactions 67-5242, heering pracedurs; and
14 procecding was pending, In American Falls No. 2 It was 14 675271, evidence, The Department applies these as part of
15 surface water users challenging the manner and process by 115  its rules. ‘The district court's approach tosses out
16  which the Directer responded (o a defivery call against 16 administrative law, end quete.
117 ground water pumpars, The surface weter users contended | 17 That's fram the affidavit of Mr, Arrington,
18 that tho Director's response was contrary to law and 18 Exhiblt I to the IGWA opaning brief, page six.
19 ultimately unconstitutional. Although both the surface 19 Apperently the Suprame Coutt agreed with IGWA,
20 water users and the ground water pumpers, including Idaho | 20  halding that administrative remedies must be exhausted
21  Ground Water Users Assaclation, requested a hearing before | 21 befora evan constitutlonal 1ssues can be raiscd before the
22 the Director, prior to the hearing being conducted the 22 District Court, unless there is a facial challenge. The
23 surface water users filad an actlon for declaratory reflaf 23 Supreme Court held, quote: Important policy consldarations
24 challenging, amang other things, the constitutionally of 24 underlia the requirement for exhausting administrative
25 the rules of conjunctive management: The very same rules |25 remedias, such as praviding the apportunity for mitigating
Page 3 PageS ),
1 which govern the Director's response ta this call, 1 or curing errors without judicial Intervention, deferring
2 1n Aperican Falls No. 2 the caurt reafiirmed tha 2 to the administrative processes established by the
3 long-standing-general requirement that a party not seak 3 legistature and the administrativa body and the sense of
4  cloclaratory rellef until admintetrative remedies havae been 4 comity for the quasl-judiclal functions of the
5 exhauited dnless that party 1s chalicnging the rule's 5 adminlstrative body. That's from American Falls No. 2,
6 facial constitutionality, Tha court relled on Idaho Code 6 quating White versus Bannock County Cammissionars, 139
7 Section 67-5271 and the Regan versus Koatenai County Case, | 7 Tdaho 396, at 401 - 402,
8 140 Idaho 721, o 2004 case, 9 Frankly, this Court, desplta the differences
9 In the cuge now befara this court, IGWA, Tl 9 pointad aut by tha plaintiffs, has diffieulty in
10 refer to it as bolh partias hava roferied to it -~ Jdahn 10 mesaningfully distinguishing American Falls No. 2 and the
11 Ground Water Apprapriators Assoctation by lks acronym -- 11 instant case, Although American Faiis Ma. 2 dealt with a
12 inttiatly requested & hearing befora the directer. The 12 constitutional challenge, the underlying principles ara the
13 hearing was placed on hold when the constitutional 13 same, and the Supreme Court defined the scope of the
14  challenges to the rules of conjunctive management was 14 exceptions to the exhaustion of administrative remedies
15 ralsed In Amerlcan Falls Na. 2. Flaally, because both 15 requirement. The essence of what was at; lssue in American
16 cases Involved application of tha same rules, after the 16 Falls No. 2 was the manner In which the Director ragpended
17 Supreme Court Issued its ruling tn Amaricon Falls No. 2, 17 to the dellvery call. Although the action was argued and
18  the Diractor Issued a notlca of patentlsl curtaiiment on 18 analyzed as 8 facial challenge, the Suprema Court held it
19 May 10, 2007, almost a month ago. Instead aof re-noticing 19 was an as-appiled chailenge, and It held that an as-applied
20 or requesting linmadiate hearing befora the Director and 20 ' challenga did not provide an axception to tho exhaustion of
;; :;gzl:g :: ::jaci’r:lst::cé fdefansi‘S, IGWA filcd the Instant | &l the administrative remedies requirement.
23 full-ad'rninmrati:(e mco{r;c:::c: n?l?nm;: :zzlir ?d . d 2 The court reasoned, quote: Ta hald otherwiso
24 defenses ralsed. I pms an 23 would mean that a party whose grievarice presents Issues of
25 Ironlcally, in American Falls Na. 2, IGWA and tho gg fact or misapplications of rules or policies could

nonetheless bypass his administrative remedles and go

o Y
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o vor b
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1 stralght o the eourthouse by tha simple expedient of 1 not persuasive. '
2 raising a constitutional issue. Again, fram AmerlcanFalls | 2 As noted at the beginning af my comments, tha
3 No. 2, (lting Foremast Insurance versus Public Service 3 prior appropriation doctrine sametimes leads La a harsh
4 Commission 985, 5.W, 2d 793, | 4 result, but it is just. If the court were to block this
5 Although IGWA has not framed the Issucs In ]lerms 5 actien now, every proposal curtaliment would flrst be
6 of a constitutional chalfenge, it is nonatheless raising 6 declded in tha courts instead of whera the legislalure
7 lssues pertaining to the perceived misapplication of[m\cs, 7 Intended: At tho Idaho Department of Water Resolcas. We
8 and ralsing Issues of fact and law, which according to the | 8 would have Judicia!l administratian of water rlghts.
9 holding in American Falls No. 2, must first be ruled on by | 9 perhaps If the American Falls Case No. 2 had not
10 the administrativa ageney prior to seeking judicial revlew. 10 taken place and ther@ was not a five-year curtaliment plan
11 The surface water users In Amarican Falls No, 2 11 alrcady in place; and IGWA was belng notifled of the
12 ralged issucs pertalning to the fawfulness of the | 12 cyrtailment far the first Hme after the planting scason
13 Direclor's respanse to @ detivery call. They simply l 13 had aiready commenced; and If the right to a
14 asserted that the Infirmaties rose to the lovel of 14 pre-curtaliment hearing were piainly established; and if
15 constittlional propertions botause of the property 'dghts 15 IGWA did not have the remedy of mandamus; or porhaps otler
16 at stake, Ultimataly, the district court In that case! 16 remedies such as tho judicial review mentioned, perhaps
17 applied a facial challenge analysis because the D(rector s {17 then thelr arqument that fustice requires an axceplion Lo
18 actions, although alleged to be contrary to law, w&;re _ 18  exhaustion of administrative remedias would have more
19  consistant with the conjunctive management rules; 19 merit, :
20 Nonetheless, the Suprema Court rejected the 20 The plaintifT's claim that the Birector has
21 so-called hybrld approach that Is as applied in the‘facta! 21 exceeded his authority is also without merit, The fact is
22 challenga and held that adminlstrative remedies must first { 22 that we do not yet know what the Director will do. The
23 be exhausted, The resuft of tha hoiding |5 that whether a |23 question of the Director's authority must first be ralsed
24 parly raises lcgal or factusl Issues, or allegas that ‘such 24 in the administrativa proceeding.. Idaho Code Sectlan
25 Issuas rise to the level of an as-applled oonstltutional 25 42-602 vests the Diractor with the authorily to distribute
' Page? Page 9
1 challenge, administrative remaedies must first be exhausted, L water from all natural sources withln a wator district in
2 IGWA has raiscd twa cxceptions to the axhaustion 2 accordance with the prior eppropriation doctrine. All the
3 of administrative remedles doctrine that wera mentidned, 3 rlghts atissue have baen reported or adjudicated and hava
4 but not discussed by the Suprame Court in Amarican Falls 4 been included within a water district.
S5 No.2, The first bring: When the interest of justice so 5 A far as the aperation of the.greund wator
6 roquire; and the second being: When the agency Islacting 6 management act, Idaho Code Saction 42-237 (a), ot seq., and
7 outglda the scopa of Its authorty. As 1 mentioned a)| 7 Idaho Code Sechion 42-602 and 607, the court will diract
8 momant ago, IGWA was 2 participant in the American Falls 8 IGWA's attention to its analysis in (ks ewn appeliate brief
9 No. 2 cdsc and even advocated dismigsal of the case because | 9 In the Amerlcan Falis No. 2 cass, wherein IGWA asscrted
10 surface water users had falled to exhaust administrative 10 that the two proceases weare Indepandant of each other,
11 remedies, The Suprema Court affirmed IGWA's pasition, 11 Specifically, quote! The rules embody the broad concepts
12 The court has difficulty finding the fustice 12 of tha act within the context of the department's
13 required far that oxception to exhaustion of administrative 13 traditional contasted case process; rather than the ground
14 remedies dactrine when IGWA has taken one pogltion In one | 14 water board proceeding. The beard procass remains
15 proceeding and then adoptad the exact oppasite position in 15  Independently avallabla under the act, It's in the
16 = simllar proceading, involving similar Issues. : 16 affidavit of Mr. Arrington, Exhlbxtt the IGWA open!ng
17 The court haa cansidered the justice of the ! 17 brief, page 11,
18  plaintitl's cause. The timing of the proposcd curtailmcnt 18 If the plaintifts desira a hearing and If the
12 should not have come as a surprisc. This case haslbecn 19 Director fails to conduct that hearing, thelr ramedies may
20 galng on sinee 2008, the curtailment was partof a| 20 Include mandamus, possibly judicinl raview: Nat a roquest
21 fivaryear-phased-in curtailment, and it had only been put 21 that this court declde the lssues that they bolleve should
22 on 'hold asa -re:?u:r af the Ameriean Falls No. 2 casg. 22 have been declded In the administrative proceeding.
;:: j}:‘i‘t ;:éctlr\:qtzle:;n:;‘ﬁe s czzs::lozxter:r toh:Ja::grasts of ti 23 In summary, this action provides a toxt book case
25 Department before exhaustion admlnlsuat?ty over the 21 In sup;?on of the need for exhaustion of administrative
ve romedias, ls 25 rcmadies, To date the Director has not ruled on the

DR W

3 (Pages 6 to 9}

Aug. 239

Fo Ul/uy



JUN-13-2001 WED UY:13 AN JEROME CU JUDICIAL ANNEx

—_———— e —

JUN-12-07 TUE 03:26 PM  SRuni

FAX MU, U8 044 couy
FAX No, 31

r.

P. 08

0N O D WwN

et AA A e
W N = oY

19
15
16
17
18
19
20
21
22
23
24
s

Page 10
undedlying clalms and dofenses, But despite the fact that
the sama clalms, issuos and defcnges are ralsed In at loast
threc different jurlsdictions, the exhaustion requirament
avoids forum shopping, avoids deciding cases on a placemeal
hasis, and avalds Inconsistent rulings on the sama issues;
and, frankly, 1t avolds Inconglstent arguments made by the
same parties in different forums.

The court finds American Falls No. 2 to bae
directly on paint in this matter: Accordingly, it is the
daclslon of this court, and it is hereby ordered, that the
dofendan{'s mation to dismiss Is granted without prejudice
as {0 refifing after completion of the administrative
procoedings, as required by Idaho Cade Section 67-5271 in
the American Falls Reaervolr Distriet case.

Because the underlying complalnt has been
disimissed, the plaintiffs cannot show that they are
entiled to a temparary restraining order or a prefiminary
Injunclion in this case, The TRO |s therefore diseoived
and the court shall not issue & preliminary injunction n
this matter.

‘That concludes the court's order In this caso.

The court, of course, doesn't have any
jurisdiction at this point to teli the Director what to do,
hut Mr, Rassier, I'm just going to suggest that tha
tiearings on thase matters of faw should be conducted with
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dispateh, These folks have a right to 3 hearing, and
unfess that's done, we're just golng ta be back here, And
if It happens that it really can't be done until iater (n
the sumrner or In the fall, then cartalinly the Diractor
would seo to it that the matters are concluded
expeditiously so we're not back here next spring, perhaps
after the crops are planted again, As I sald, I don't have
jurisdiction to order that. I wouldn't presume to do so,
T'm hoping that what I've said will be enough. The court
will enter @ written order in this matter and judgment will
be certified as a final judgment so that appeal may
proceed,

Is thera anything further from the plaintiffs in
this matter?
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR
DISTRICT #2, BURLEY IRRIGATION
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COMPANY and TWIN FALLS CANAL
COMPANY,

UNITED STATES OF AMERICA,
BUREAU OF RECLAMATION,

Petitioners,

VS,

IDAHO DAIRYMEN’S ASSOCIATION,
INC.

Cross-Petitioner,

Vs,

GARY SPACKMAN, in his capacity as

Interim Director of the Idaho Department

of Water Resom‘ces,1 and THE
DEPARTMENT OF WATER
RESOURCES,
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Case No. 2008-0000551

ORDER ON PETITION FOR
JUDICIAL REVIEW

! Director David R. Tuthill retired as Director of Idaho Department of Water Resources effective June 30,
2009. Gary Spackman was appointed as Interim Director. LR.C.P. 25 (d) and (e}.
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Respondents.

IN THE MATTER OF DISTRIBUTION
OF WATER TO VARIOUS WATER
RIGHTS HELD BY OR FOR THE
BENEFIT OF A&B IRRIGATION
DISTRICT, AMERICAN FALLS
RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE
CANAL COMPANY, AND TWIN FALLS
CANAL COMPANY

S e e Supe? S g et g St s gy gt “ma gt Smpt’ o’

Ruling:

1) Director did not exceed authority by waiting until following season to adjust
material injury to carry-over storage but exceeded his authority by not making
process contingent on guarantee of replacement water in event of shortfall; 2)
Director exceeded authority by categorically denying reasonable carry-ever for
multiple-years; 3) Director did not exceed authority or abuse discretion by
. combining natural flow and storage rights in making a material injury analysis or
by using a “baseline” different from the decreed or licensed quantity, subject to
certain conditions; 4) Director did not err or abuse discretion by using 10% trim-
line in applying ground water model; 5) Director exceeded authority and abused
discretion by not following procedural steps for mitigation plans as set forth in the
Rules for Conjunctive Management; 6) Director exceeded his authority by
determining that full headgate delivery for Twin Falls Canal Company as issue is
currently pending in the SRBA; 7) Director exceeded authority by issuing separate
“Final Orders”; 8) Based on foregoing actions, Director’s actions did not constitute
timely administration of junior rights to protect senior rights.

Appearances:

C. Thomas Arkoosh, of Capitol Law Group, PLLC, Gooding, Idaho, attorney for
American Falls Reservoir District #2.

W. Kent Fletcher, of Fletcher Law Office, Burley, Idaho, attorney for Minidoka Irrigation
District.

John A. Rosholt, John XK. Simpson, and Travis L. Thompson, of Barker Rosholt &
Simpson, LLP, Twin Falls, Idaho, attorneys for A&B Irrigation District, Burley Irrigation
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District, Milner Irrigation District, North Side Canal Company, and Twin Falls Canal
Company. .

Phillip J. Rassier, Chris M. Bromley, Deputy Attorneys General of the State of Idaho,
Idaho Department of Water Resources, Boise, Idaho, attorneys for the Idaho Department
of Water Resources and Gary Spackman.

John C. Cruden, Acting Assistant Attorney General, and David Gehlert, of the United
States Department of Justice, Denver, Colorado, attorneys for the United States Bureau of
Reclamation.

Randall C. Budge, Candice M. McHugh, and Scott J. Smith, of Racine Olson Nye Budge
& Bailey, Chartered, Pocatello, Idaho, attorneys for Idaho Ground Water Appropriators.

A. Dean Tranmer, of the City of Pocatello Attorney’s Office, Pocatello, Idaho, attorney
for the City of Pocatello. )

Sarah A. Klahn of White and Jankowski, LLP, Denver, Colorado, attorney for the City of
Pocatello. ‘

Michael C. Creamer, Jeffrey C. Fereday, of Givens Pursley, LLP, Boise, Idaho, attoreys
for the Idaho Dairymen’s Association.

L
STATEMENT OF THE CASE

A, Nature of the case _

This case is an appeal from an administrative decision of the Director of the Idaho
Department of Water Resources (“Director,” “IDWR” or “Department™) issued in-
response to a delivery call filed by Petitioner Surface Water Coalition (“SWC”) on
January 14, 2005. The delivery call was filed as a result of a reduction in reach gains and
spring flows discharging from the Eastern Snake Plan Aquifer (“ESPA”). The SWC is
- made up of seven irrigation districts and canal companies below American Falls
Reservoir that divert natural flow water from the Snake River and who hold storage water
rights in various Bureau of Reclamation (“BOR”) reservoirs. The members of SWC are:
A&B Irrigation District (“A&B”), American Falls Reservoir District #2 (“AFRD #2"),
Burley Irrigation District (“BID”), Milner Irrigation District (“Milner’), Minidoka
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Irrigation District (“MID?), North Side Canal Company (“NSCC”), and Twin Falls Canal
Company (“TFCC”). The September 5, 2008 Final Order Regarding the Surface Water
Coalition Delivery Call (“Final Order”), from which judicial review is sought, ordered |
curtailment of junior ground water rights or alternatively a replacement water plan in lieu
of curtailment. Petitioners contend the Depariment erred in response to the delivery call
and seek judicial review pursuant to the Idaho Administrative Procedures Act, Title 57,
Chapter 52, Idaho Code.

B. Course of Prorceedings

1. The Delivery Call

SWC delivered a letter to the Director of IDWR on J anuary 14, 2005, requesting
the Director to commence conjunctive administration of their water rights. Hearing
Record (R.) Volume (Vol.) 1 at 1. SWC asserts in the letter that their senior water rights
were being materially injured “[b]y reason of the diversion of junior ground water rights
located within Water District No. 120 and elsewhere throughout the ESPA,” including
the Americén Falls Ground Water Management Area, and areas of the ESPA not within
an organized water district or ground water management area. Id. at 4. Also on January
14, 2005, SWC filed a Petition for Water Rights Administration and Designation of the
Eastern Snake River Plain Aquifer as a Ground Water Management Area. R.Vol. 1 at
53.

On February 14, 20035, Director Dreher issued an order (“February 14, 2005
Order”) in response to SWC’s requests. The Director found that because water districts
were expected to be created in the ESPA by the irrigation season of 2006, there was no
need for the creation of a ground water management area encompassing the entire ESPA.
R. Vol. 2 at 214. The Director was unable to determine injury to the senior priority rights
held by SWC until the commencement of the 2005 irrigation season and until the BOR
and the United States Army Corps of Engineers released inflow forecasts. Id. at 226.
The Director requested more information from SWC in order to make a determination of
injury “as soon after April 1 [the start of the irrigation season] as practicable.” Id. at 227,
230.
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On May 2, 2005, Director Dreher issued an Amended Order (“May 2, 2005
Amended Order”). The Director found that junior ground water diversions from the
ESPA were materially injuring senior SWC natural flow and storage rights. Vol. 8 at
1384-85, 1402. The amount of material injury to the seniors was determined to be 27,700
acre feet of water. Jd. at 1402. Applying the amount of water used by SWC water users
in 1995, the Director determined the “minimum full supply” needed for full deliveries,
and then subtracted the predicted 2005 supply, in order to calculate a total shortage of
133,400 acre feet. Id. at 1384. Built into this calculation was the assumption that SWC
members use all of their carryover storage from 2004, Further, the Director found that
“Im]embers of the Surface Water Coalition are entitled to maintain a reasonable amount
of carryover storage to minimize storages in future dry years pursuant to Rule 42.01.g of
the Conjunctive Management Rule (IDAPA 37.03.11.042.g).” Id. at 1385. The Director
determined the amount of reasonable carryover due to SWC by averaging the amounts of
carryover storage based on flow and storage accruals from 2002 and 2004. Id. Finally,
the Director ordered that replacement water be provided over time to SWC and that the
amount of replacement water for 2005 not be less than 27,700 acre feet. Id. at 1404; The
Director determined that if all of the replacement water is not provided to the senior users
as required, the amount remaining would be added to the ground water users’ obligations
for future years. However, the Director also ordered that the ground water users may be
curtailed if at any time mitigation is not provided. Id.

Thereafter, the Director issued a series of supplemental orders, which reviewed
IDWR action, made additional findings, and modiﬁed or revised previous findings. R.
Vol. 37 at 7067-7071. For instance, on June 29, 2006, the Director entered his Third
Supplemental Order (“June 29, 2006 Supplemental Order”), determining that the
remainder of the replacement water that IGWA was to supply in 2005 was to be supplied
at the beginning of the 2006 irrigation season, and not as 2005 carryover storage. R. Vol.
20 at 3756. Subsequent supplemental orders amended or approved replacement water
plans for 2006, 2007, and 2008. R. Vol. 37 at 7068-7071, Vol. 38 at 7198.
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2. IGWA

On February 3, 2004, IGWA filed two petitions to intervene in the request for
administration in Water District 120 and the request for administration and curtailment of
ground water rights in the American Falls Ground Water Management Area, and
designation of the ESPA as a Ground Water Management Area. R. Vol. 2 at 197, 204.
IGWA is a non-profit corporation that represents ground watér users who pump water
from the ESPA and irrigate over 700,000 acres of land from the aquifer. R. Vol. 37 at
7058. IGWA represents water users with ground water rights junior to SWC’s rights,

. which are subject to curtailment under the Director’s Final Order. |

'In a February 14, 2005 Order, the Director granted IGWA’s petition to intervene
in the matter of water right administration in Water District 120 and in the American
Falls Ground Water Management Area.” Id. at 228.

IGWA has filed petitions for reconsideration of each of the Director’s Orders and
is a respondent in the petition for judicial review currently before this Court. (“IGWA or
Ground Water Users”).

3. The City of Pocatello

On April 26, 2005, the City of Pocatello filed a petition to intervene in the SWC
delivery call. R. Vol. 7 at 1254. The City of Pocatello holds a ground water right that is
junior to rights held by SWC and is subject to curtailment under the Director’s Final
Order. R.Vol. 37 at 7060.

On May 16, 2005, the City of Pocatello filed a petition for reconsideration of the
Director’s May 2, 2005 Order, and also filed petitions for reconsideration for later
Supplemental Orders. R. Vol. 9 at 1669, Vol. 23 at 4376, Vol. 25 at 4745. The City of

Pocatello is a respondent in the petition for judicial review currently before this Court.

2 The Idaho Dairymen’s Association, the City of Pocatello, the United States Bureau of Reclamation, and
the State Agency Ground Water Users were also granted intervention in the proceedings before Director
Dreher. See R. Vol. 39 at 7381, :
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4, Hearing on the SWC Delivery Call, Hearing Officer Schroeder’s

Recommended Order and the Director’s Final Order

On August 1, 2007, Director David Tuthill issued an Order Approving Stipulation
and Rescheduled Hearing, and an Order Appointing Hearing Officer, setting a hearing on
- the SWC delivery call and appointing Hon. Gerald F. Schroeder (“Hearing Officer”) to
preside over the hearing. R. Vol. 25 at 4770, 4775. The hearing began on January 18,
2008, and concluded on February 5, 2008, R. Vol. 37 at 7048. On April 29, 2008, the
Hearing Officer entered his Opinion Constituting Findings of fact, Conclusions of Law
and Recommendation (“Recommended- Order™). Id.

In sum, the Hearing Officer concluded that: 1) the Director’s assignment of a 10%
uncertainty to the ESPA model and the use of a “trim-line” was reasonable, /d. at 7080;
2) the Director’s consideration of the public interest criteria was proper, Id. at 7086; 3)
the Director’s application of a “minimum full supply” was reasonable when subject to
adjustment as conditions change, but was unacceptable as a fixed amount, /d. at 7091,
7095, 7098-7099; 4) the existing facilities utilized by SWC were reasonable, Id. at 7101-
7102; 5) the members of SWC were employing reasonable conservation practices, /d. at
7103-7104; 6) the Director’s determination to provide carryover storage for one year (not
multiple years) was reasonable, Id. at 7109; 7) the process utilized by the Director to
determine a reasonable amount of carryover storage due to SWC was proper; 8) the
Director’s order of replacement water plans as a form of mitigation was proper, Id. at
7112-7113; and 9) replacement water must be approvcd m accordance with the
procedures of the Conjunctive Management Rules, and provided at the time of material
injury, Id. at 7112.

On September 35, 2008, the Director issued his Final Order Regarding the Surface
Water Codalition Delivery Call. R. Vol. 39 at 7381, The Final Order adopted the
findings of fact and conclusions of law of the previous Director’s orders issued in the
delivery call, and the recommended orders of the Hearing Officer except as specifically
modified. Id. at 7387. In particular, the Director held that 1) the Director properly
exeréised his discretion in authorizing replacement water as an interim measure for
mitigation to senior water users before conducting a hearing to determine material injury,

Id. at 7383, 7388; 2) it was appropriate to find that replacement water for predicted
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shortages to reasonable carryover be provided in the season in which water can be put to
beneficial use, not the season before, Id. at 7386, 7391; and 3) the term “reasonable in-

season demand” will replace the use of the term “minimum full supply”, /d. at 7386.

5. Petitions for Judicial Review

Petition for judicial review of the Final Order was timely filed by the SWC on
September 11, 2008. On September 25, 2008, the United States Bureau of Reclamation
filed a Petition for Reconsideration of the Director’s Final Order. Thereafter, the
Director issued an Order Denying USBR Petition for Reconsideration and Pocatello’s
Response. BOR then timely filed a petmon for judicial review on November 7, 2008.
This case was assigned to this Judge in his capacity as a District Judge and not in his
capacity as Presiding Judge of the Snake River Basin Adjudication, on September 12,

2008.

C. Relevant Facts
1. The Water Rights at Issue

a) The A&B Irrigation District
A & B holds natural flow right number 01-00014 for 267 cfs with a priority date
of April 1, 1939, and storage water rights in American Falls Reservoir for 46,826 acre
feet with a priority date of March 30, 1921, and 90,800 acre feet in Palisades Reservoir
with a priority date of July 28, 1939, for combined storage rights of 137,626 acre feet, R.
Vol. 37 at 7055.

b) The American Falls Reservoir District #2
AFRD #2 holds natural flow right number 01-006 for 1,700 cfs with a priority
date of March 30, 1921, and storage water rights in American Falls Reservoir for 393,550
acre feet with a priority date of March 30, 1921. R. Vol. 37 at 7055.
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c) The Burley Irrigation District

BID holds natural flow right number 01-00211B for 655.88 cfs with a priority
date of March 26, 1903, and natural flow right number 01-00214B for 380 cfs witha
priority date of August 6, 1908, and natural flow right number 01-00008 for 163.4 cfs
with a priority date of April 1, 1939. BID also has a storage rights in Lake Walcott for
- 31,892 acre feet with a priority date of December 14, 1909; 2,672 acre feet in Palisades
Reservoir with a priority date of March 29, 1921; 155,395 acre feet in American Falls
Reservoir with a priority date of March 30, 1921; 36,528 acre feet in Palisades Reservoir
with a priority date of July 28, 1939, for combined storage rights of 226,487 acre feet. R.
Vol. 37 at 7055.

d) The Milner Irrigation District
Milner holds natural flow right number 01-00017 for 135 cfs with a priority date
of November 14, 1916, and natural flow right 01-00009 for 121 cfs with a priority date of
April 1, 1939, and natural flow right number 01-02050 for 37 cfs with a priority date of
July 11, 1968. Milner has storage rights of 44,951 acre feet in American Falls Reservoir
with a priority date of March 30, 1921, and 45,640 acre feet in Palisades Reservoir with a
priority date of July 28, 1939, for combined storage rights of 90,591 acre feet. R. Vol. 37
at 7055. ‘ ‘
€) The Minidoka Irrigation District
MID holds natural flow rights number 01-00211A for 1,070 cfs with a priority
date of March 26, 1903, right number 01-00214A for 620 cfs with a priority date of
August 6, 1908, and right number 01-00008 for 266.6 acre feet with a priority date of
April 1, 1939. MID has storage rights of 127,040 acre feet in Jackson Lake with a priority
date of August 23, 1906; 58,990 acre feet in Jackson Lake with a priority date of August
18, 1910, 63,308 acre feet in Lake Walcott with a priority date of December 14, 1909;
5,328 acre feet in Palisades Reservoir with a priority date of March 29, 1921; 82,216 acre
feet in American Falls Reservoir with a priority date of March 30, 1921, and 29,672, acre
feet in Palisades Reservoir with a priority date of July 28, 1939, for combined storage
rights of 336,554 acre feet. R. Vol. 37 at 7056.
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) The North Side Canal Company

NSCC holds natural flow rights 01-00210 for 400 cfs with a priority date of
October 11, 1900, right number 01-00212 for 2,250 cfs with a priority date of October 7,
1905; right number 01-00213 for 890 cfs with a priority date of June 16, 1908; right
number 01-00005 for 300 cfs with a priority date of December 23, 1915; and right
number 01-00016 for 1,260 cfs with a priority date of August 6, 1920. NSCC has storage
rights for 312,007 acre feet in Jackson Lake with a priority date of May 24, 1913; 9,248
acre feet in American Falls Reservoir with a priority date of March 29, 1921; 116,600
acre feet in Palisades Reservoir with a priority date of March 29, 1921; and 422,043 acre
feet in American Falls Reservoir with a priority date of March 30, 1921. R. Vol. 37 at
7056. )

g) The Twin Falls Canal Company

TFCC holds natural flow rights 01-00209 for 3,000 cfs with a priority date of
October 11, 1900, right number 01-00004 for 600 cfs with a priority date of December
22, 1915, énd right 01-00010 for 180 cfs with a priority date of April 1, 1939, TFCC has
storage rights of 97,183 acre feet in Jackson Lake with a priority date of May 24, 1913,
and 147,582 acre feet in American Falls Reservoir Withla priority date of March 29, 1921,
for combined storage rights of 244,765 acre feet. Twin Falls Canal Company has claimed
in the SRBA and the Director has recommended irrigation rights totaling 196,162 acres.
TFCC delivers water to 202,690 shares. R Vol. 37 at 7056.

2, Eastern Snake Plain Aquifer (ESPA)

The ESPA is an unconfined aquifer underlying a geographic area of
approximately 10,800 square miles of southern and southeast Idaho. R. Vol. 37 at 7050.
The ESPA connects with the Snake River and its tributaries along a number of reaches
resulting in either gains or losses to the River depending on the level of the aquifer in
relation to the River. Jd The ESPA consists primarily of fractured basalt ranging ina
saturated thickness of several thousand feet in the central part of the Eastern Snake River
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Plain, to a few hundred feet in the Thousand Springs area where the water is discharged
through a complex of springs. Water flow through the ESPA is not uniform. Water
travels through the system at rates ranging from 0.1 feet per day to 100,000 feet per day
depending on subterranean geology, elevation and pressure differentials. Jd. The ESPA
receives approximately 7.5 million acre-feet per year from the following sources:
irrigation related incidental recharge (3.4 million acre-feet), precipitation (2.2 million
acre-feet) flow from tributary basins (0.9 million acre-feet) and losses from the Snake
River and its tributaries (1.0 million acre-feet). R. Vol 2 at 198. On average between
May 1980 and April 2002, the ESPA discharged approximately 7.5 milton acre-feet on
an annual basis through spring complexes located in the Thousand Springs area and near
the American Falls Reservoir and through the discharge of approximately 2.0 million
acre-feet per year through depletions from ground water withdrawals. Id. The ESPA is
estimated to contain as much as one billion acre-feet of water. R. Vol. 37 at 7050.

The early 1950°s marked the beginning of the use of deep well pumps on the
ESPA. S}ﬁring flows then began to decline as a result of com)ersion from flood irrigation
to sprinkler irrigation as well as depletions caused by ground water pumping. R. Vol. 37
at 7052. As aresult, spring discharges and ESPA ground water levels have been
declining in the last 50 years. A moratorium on new ground water permits was issued in

1992. R. Vol. 37 at 7058.
3.  ESPA Model

A calibrated ground water model was used by the Director to predict the effects of
curtailment of junior ground water rights. R. Vol. 2 at 199. The model has strengths and
weaknesses. The model was designed to simulate gains and losses in various reaches of
the Snake River including the reach from Shelley, Idaho to Minidoka Dam, which
includes the American Falls Reservoir. Id. at 200. The model divides the ESPA into
individual one mile by one mile cells. R. Vol. 37 at 7079. Despite the lack of
homogeneity in the ESPA the model treats all cells as homogenous. The model was

developed with input from a number of stakeholders with competing interests. Id.
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4, The Bureau of Reclamation

The United States Bureau of Reclamation operates four main reservoir facilities
on the Snake River: Jackson Lake Reservoir (“Jackson”), American Falls Reservoir
(“American Falls”), Lake Walcott or Minidoka Dam (“Minidoka”), and Palisades
Reservoir (“Palisades™). R. Vol. 37 at 7060-7061. This reservoir system was originally
constructed with the intent to provide storage water to irrigators to insure against water
shortages in times of drought. "Id. More recently, the system also allows for flood control
and hydropower production, while continuing to provide irrigation districts with the
certainty that water will be available in future years. R. Vol. 37 at 7060-7061, 7107-
7108. The BOR has contracts with members of SWC and the City of Pocatello for water
- held in storage in this reservoir system, inciuding contracts for carryover water for
irrigation. Id, at 7060-7061. See also United States’ Opening Brief, at 3-4. As a result,
the BOR has an interest in how the water rights at issue in this delivery call are
administered. See aiso U.S. V. Pioneer Irr. Dist., 144 Idaho 106, 157 P.3d 600 (2007)
(bolding legal title is held by the BOR with equitable title being held by landowners
within the service area of SWC).

5. Interim Administration and Formation of Water District

On January 8, 2002, pursuant to I.C. § 42-1417, the SRBA District Court ordered
Interim Administration of water rights located in all or portions of Basins 35, 36, 41 and
43, which included the water rights at issue in this matter. R. Vol. 2 at 200. On February
19, 2002, the Director of IDWR issued orders creating Water District Nos. 120 and 130.
On November 19, 2002, the SRBA District Court ordered interim administration of a
portion of Basin 37, which includes water rights at issue in this matter. Jd. Thereafter,
the Director issued an order revising the boundaries of Water District 130 to include this
portion of Basin 37, Id. On October 29, 2003, the SRBA District Court issued an order
authorizing Interim Administration of water rights located in portions of Basin 29, which
includes water rights at issue here. /d. Again, the Director thereafter issued an order

revising the boundary of Water District No. 120 to include this portion of Basin 29. Id. at
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201. The water rights at issue in this case are included in Water District nos. 120 and
130, and such water districts have been created in order to provide for administration of
water rights to protect prior surface and ground water rights. R. Vol. 37 at 7064. Asa
precondition for interim administration Idaho Code § 42-1417 requires that water rights
either be reported in a director’s report or partially decreed. LC. § 42-1417 (2) and (b).

IL
MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral argument before the District Court in this matter was held May 26, 2009.
The parties did not request the opportunity to submit additional briefing and the Court
does not require any additional briefing in this matter. Therefore, this matter is deemed

fully submitted for decision on the next business day or May 27, 2009.

111,
APPLICABLE STANDARD OF REVIEW

Judicial review of a final decision of the director of IDWR is governed by the Idaho
Administrative Procedure Act (IDAPA), Chapter 52, Title 67, Idaho Code § 42-1701A(4).
Under IDAPA, the Court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 1daho 59, 61, 831
P.2d 527,529 (1992). The Court shall not substitute its judgment for that of the agency as
to the weight of the evidence on questions of fact. Idaho Code § 67-5279(1); Castaneda v.
Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The Court shall affirm
the agency decision unless the court finds that the agency’s findings, inferences,
conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;
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(c) made upon unlawful procedure;

(d) not supported by substantial evidence on the record as a whole; or,

(e) arbitrary, capricious, or an abuse of discretion.

Idaho Code §67-5279(3); Castaneda, 130 Idaho at 926, 950 P.2d at 1265.

The petitioner or appellant must show that the agency erred in a manner specified
in Idaho Code § 67-5279(3), and that a substantial right of the party has been prejudiced.
Idaho Code § 67-5279(4); Barron v. IDWR, 135 Idaho 414, 18 P.3d 219, 222 (2001).
Even if the evidence in the record is conflicting, the Court shall not overturn an agency’s
decision that is based on substantial competent evidence in the record.’ /4. The Petitioner
(the party challenging the agency decision) also bears the burden of documenting and
proving that there was not substantial evidence in the record to support the agency’s
decision. Payette River Property Owners Assn. v. Board of Comm’rs. 132 Idaho 552,
976 P.2d 477 (1999).

The Idaho Supreme Court has summarized these points as follows:

The Court does not substitute its judgment for that of the agency as
to the weight of the evidence presented. The Court instead defers to
the agency’s findings of fact unless they are clearly erroneous. In
other words, the agency’s factual determinations are binding on the
reviewing court, even where there is conflicting evidence before the
agency, so long as the determinations are supported by substantial
evidence in the record.... The party attacking the Board’s decision
must first illustrate that the Board erred in a manner specified in
Idaho Code Section §67-5279(3), and then that a substantial right
has been prejudiced.

Urrutia v. Blaine County, 134 Idaho 353, 2 P.3d 738 (2000) (citations omitted); see also,
Cooper v. Board of Professional Discipline, 134 1daho 449, 4 P.3d 561 (2000).
If the agency action is not affirmed, it shall be set aside in whole or in part, and

remanded for further proceedings as necessary. Idaho Code § 67-5279(3); University of

? Substantial does not mean that the evidence was uncontradicted. All that is required is that the evidence
be of such sufficient quantity and probative value that reasonable minds could conclude that the finding -
whether it be by a jury, trial judge, special master, or hearing officer — was proper. It is not necessary that
the evidence be of such quantity or quality that reasonable minds must conclude, only that they could
conclude. Therefore, a hearing officer’s findings of fact are properly rejected only if the evidence is so
weak that reasonable minds could not come to the same conclusions the hearing officer reached. See eg.
Mann v. Safeway Stores, Inc. 95 1dsho 732, 518 P.2d 1194 (1974); see also Evans v. Hara’s Inc., 125 Idaho
473, 478, 849 P.2d 934,939 (1993).
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Utah Hosp. v. Board of Comm’rs of Ada Co., 128 Idaho 517, 519, 915 P.2d 1375, 1377
(Ct. App. 1996). '

IV.
ISSUES PRESENTED FOR JUDICIAL REVIEW

A, Issues Raised by SWC

In its brief, SWC raised a number of issues. The Court has summarized these
issues as follows:

1. Whether the Director failed to provide timely and lawful conjunctive
administration of junior grouhd water rights? _

2. Whether the Director gave proper weight and deference to the SWC’s
decreed senior water rights?

3. Whether the Director exceeded his statutory authority through the
implementation of replacement water plans?

| 4. Whether the Director’s procedures for submission, review, approval and
performance of mitigation plans are arbitrary, capricious, and contrary to law?

5. Whether the Director’s application of the Conjunctive Management Rules
is consistent with Idaho law? ' .

6. Whether the Director’s use of a 10% “trim-line” resulting in the exclusion
of certain junior priority ground water rights from administration was arbitrary,
capricious, and contrary to law? '

7. Whether the Director’s determinations regarding carryover storage is

arbitrary, capricious, and contrary to law?

B. Issues Raised by the Bureau of Reclamation
1. Whether the Director abused his discretion by failing to allow reasonable

carryover storage for use in multiple years?
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2. Whether the Director abused his discretion by failing to require mitigation

of the material injury to reasonable carryover storage in the season the injury occurs?

v,
ANALYSIS AND DISCUSSION

A. The Director abused discretion by failing to require mitigation of material
injury to reasonable carry-over storage in the season in which the injury occurs.

The SWC and BOR argue that Director Tuthill acted outside the scope of his

| authority and abused discretion by waiting until the following irrigation season before
making a final determination of material injury to carry-over storage. Instead of making
a final determination of injury, the Director adopted at “wait and see” approach to see if
the storage reservoirs were predicted to fill the following year. The Director would not
make a final determination until after the issuance of the “joint forecast” for the inflow
for the Upper Snake River Basin which is issued annually after April 1st by the BOR and
the United States Army Corps of Engineers. The Director reasoned as follows:

The former Director [Dreher] found that shortfalls to reasonable carryover
should be provided the season before the water can be put to beneficial
use. as evidenced in 2006 and 2008, if the reservoir system mostly fills
and had IGWA been required to provide reasonable carryover shortfalls to
injured members of the SWC, the secured water would have been in
excess of the amount needed for beneficial use by members of the SWC in
the season of need.

As found by the Hearing Officer, the reservoir system fills two-thirds of
the time, and storage water has been historically available for rental or
lease even during times of drought. Recommended Order at 6, 15. To
order reasonable carryover the year prior to the season of need would
result in waste of the State’s water resources. Mountain Home Irrigation
District v. Duffy, 79 Idaho 435, 422, 319 P.2d 995, 968 (1957); Stickney v.
Hanrahan, 7 Idaho 424, 433, 63 P. 189, 191 (1500). It is appropriate io
notify the parties in the fall prior to the upcoming irrigation season of
predicted carryover shorifalls for planning purposes. But it is not
appropriate to require jumior ground water users lo provide predicted
shortfalls until the spring when the water can be put to beneficial use
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during the season of need: ‘As indicated, requiring curtailment to reach
beyond the next irrigation season invelves too many variables and too
great a likelihood of irrigation water being lost to irrigation use to be
acceptable within the standards applied in AFRD#2.’

Final Order, R. Vol. 39 at 7391 (emphasis added). The Director concluded that if the
reservoirs filled in the following year any shortfall to carry-over storage from the
preceding year would be cancelled. This Court concludes that this is‘sue is addressed by'
the express language and framework of the CMR.

1. Surface Storage Rights Include Reasonable Carry-Over Sterage.

The storage rights held by the BOR and SWC include the right to reasonable
carry-over. CMR 042 expressly acknowledges material injury to carry-over storage.

Factors. Factors the Director may consider in determining whether the
holders of water rights are suffering material injury and using water
efficiently and without waste include, but are not limited to, the following:

g. The extent to which the requirements of the holder of a senior-
priority water right could be met with the user’s existing facilities and
water supplies by employing reasonable diversion and conveyance
efficiency and conservation practices; provided, however, the holder of a
surface storage right shall be entitled to maintain a reasonable amount of
carry-over storage to assure water supplies for future dry years. In
determining a reasonable amount of carry-over storage, the Director shall
consider the average annual rate of fill of storage reservoirs and the
average annual carry-over for prior comparable water conditions and the
projected water supply for the system.

CMR 042.01.g. In American Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources,
143 Idaho 862, 154 P.3d 433 (2007) (“AFRD #2™), the Idaho Supreme Court upheld the
constitutionality of the reasonable carry-over provisions of the CMR.

Somewhere between the absolute right to use a decreed water right and an
obligation not to waste it and to protect the public’s interest in this
valuable commodity, lies an area for the exercise of discretion by the
Director. This is certainly not unfettered discretion, nor is it discretion to
be exercised without any oversight. That oversight is provided by the
courts, and upon a properly developed record, this Court can determine
whether that exercise of discretion is being properly carried out. For
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purposes of this appeal, however, the CM Rules are not facially defective
in providing some discretion in the Director to carry out this difficult and
contentious task.  This Court upholds the reasonable carryover
provisions in the CM Rules.
AFRD #2 at 880, 154 P.3d at 451 (emphasis added). Clearly, based on the foregoing,
absent conditions or other limitations included in the partial decree, a surface storage

right includes with it the right to reasonable carry-over.

2. The Director’s “wait and see” determination of material injufy to
carry-over storage is only authorized pursuant to a mitigation plan.
~The CMR state that in de;femﬁning a reasonable amount of carry-over storage “the
Director shall consider the average annual rate of fill of storage reservoirs and the
average carry-over for prior comparable water conditions and the projected water supply
for the system.” CMR 042.01.g. Of significance is that the “material injury” provisions
of the CMR with respect to the reasonable carry-over provisions of storage water do not
authorize a “wait and see” approach for purposes of determining material injury to carry-
over storage. See generally CMR 042 (“Determining Material Injury and Reasonableness
of Water Diversions™). Rather, a “wait and see” type approach is expressly authorized

under the mitigation provisions of the CMR. CMR 043 provides:

. 03. Factors to Be Considered. Factors that may be considered by the
Director in determining whether a proposed mitigation plan will prevent
injury to senior rights include, but are not limited to, the following:

c. ... A mitigation plan may allow for multi-season accounting of
ground water withdrawals and provide for replacement water to take
advantage of variability in seasonal water supply.

CMR 043.03.c. (emphasis added). However, the provision goes on to provide: “The
mitigation plan must include contingency provisions to assure protection of the senior
priority right in the event the mitigation water source becomes unavailable.” Id

(emphasis added). This language is unambiguous.
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A court must construe a statute as a whole and consider all of its sections together.
Davaz v. Priest River Glass Co., Inc. 125 Idaho 333, 336, 870 P.2d 1292, 1295 (1994)._
As such, the court must adopt a construction that will harmonize and reconcile all of the
provisions of a statute. State v. Horejs, 143 Idaho 260, 266, 141 P.3d 1129, 1135 (Ct.
App. 2006). | .

In this regard, although the Director adopted a “wait and see” approach, the
Director did not require any protection to assure senior right holders that junior ground
water users could secure replacement water, The Hearing Officer found that to date
during extended drought periods there has always been water available somewhere at a
price. Although the water may be expensive and/or difficult to obtain. R. Vol. 37 at
7053. While water may be available somewhere, the failure to require any protections for
seniors is contrary to the express provisions and framework of the CMR. This does not
mean that juniors must transfer replacement water in the season of injury, however, the

- CMR require that assurances be in place such that replacement water can be acquired and
will be transferred in the event of a shortage. An option for water would be such an
example. Seniors can therefore plan for the future the same as if they have the water in
their respective accounts and juniors may avoid the threat of curtailment. The BOR and
SWC argue that in the event the reservoirs do not fill in times of shortage, the risk of
junior ground pumpers not being éble to obtain replacement water to mitigate for injury
to carry-over storage is unconstitutionally borne by the senior. This Court agrees.

Under the CMR the ordering of replacement water or other mitigation is in lieu of
curtailment. CMR 040.01 provides in relevant part that “upon a finding by the Director
as provided in Rule 42 that material injury is occurring, the Director through the water
master, shall: a. regulate the diversion and use of water in accordance with the priorities
of rights of the various surface or ground water users whose rights are included in the
district . .. or b. Allow out of priority diversion of water by junior-priority ground water
users pursuant to a mitigation plan that has been approved by the Director.” CMR
040.01.a, and b. The Hearing Officer also acknowledged: “The theory underlying

predicting material injury and allowing replacement water as mitigation instead of

* An option for water or some other mechanism for securing water pursuant to a Jong term mitigation plan
where the cost would be less than actually transferring or leasing water.
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requiring curtailment is that replacement water will be provided in time and in place in
stages comparable to what would occur if curtailment were ordered.” R. Vol. 37 at 7113.
In the event replacement water could not be obtained in the following irrigation season or
was determined too costly to obtain, ordering curtailment after the i;rigation seasonl has
already begun or is about to begin presents new issues and problems. Both senior and
juniors will have already planted crops. At that point curtailment may not timely
remediate for the carry-over shortfall. The seniors are therefore forced to assume losses
and adjust their cropping plans based on not having the anticipated quantity of carry-over
storage. The Director is also faced with the issue as to whether or not to curtail junior
ground water users based either on futile call as to the instant irrigation season or
considerations regarding lessening the impact of'economic injury. The Hearing Officer
aptly pointed to this dilemma: “Curtailment of the ground water users may well not put
water into the field of the senior surface water user in time to remediate the damage
caused by a shortage, whereas the curtailment is devastating to the ground water user and
damaging to the public interest which benefits from a prosperous economy.” R. Vol. 37
at 7090. Ultimately, the prior appropriation doctrine is turned upside down. Therefore,
unless assurances are in place that carry-over shortfalls will be replaced if the reservoirs
do not fill, the risk of shortage ultimately falls on the senior. As such, the very purpose
of the carry-over component of the storage right -- insurance against risk of future
shortage -- is effectively defeated.

Accordingly, the Court concludes that the Director abused discretion in failing
either to order curtailment in the season of injury or alternatively require a contiﬁgency

provision to assure protection of senior right in the event the reservoirs do not fill.

3. The Director abused discretion by categorically denying reasonable
carry-over for storage for more than one year.

The BOR and SWC argue that the Director acted outside of his authority and/or
abused discretion by failing to require juniors to provide carry-over water for use beyond

the one irrigation season. The Hearing Officer essentially recommended a categorical
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rule with respect to carry-over storage beyond one irrigation season (as opposed to a

case-by-case determination):

The multiple functions of BOR and the desire of SWC for long term
insurance against adverse weather conditions are legitimate and consistent
with the language of CM Rule 42.01.g which refers to dry years.
Nonetheless, attempting to curtail or to require replacement water
sufficient to insure storage for periods of years rather than the forthcoming
year presents too many problems and too great likelihood for the waste of
water to be acceptable. Curtailing to hold water for longer than a year
runs a serious risk of being classified as hoarding, warned against by the
Supreme Court in AFRD #2. . . Ordering curtailment to meet storage
needs beyond the next year is almost certain to require ground water
pumpers to give up valuable property rights or incur substantial financial
obligations when no need would develop enough times to warrant such
action.

R. Vol. 37 at 7109. The Director adopted this reasoning in the Final Order. R. Vol. 39
at 7385. The problem with such a determination is that it is inconsistent with the plain
language and framework of the CMR as well as the Idaho Supreme Court’s ruling in
AFRD #2. There is not a statute that specifically authorizes, defines or limits carry-over
storage. However, carry-over storage is specifically included in the “Determining
Material Injury and Reasonableness of Water Diversions” section of the CMR.?

CMR 042.01.g provides “the holder of a surface storage right shall be entitled to

maintain a reasoﬁable amount of carry-over storage to assure water supplies for future
dry years. (emphasis added). IDWR argues in its brief that “[t[here appears to be a
misconception in the opening briefs filed by the SWC and USBR that the Director has
limited those entities’ ability to hold carryover storage. Nothing in the Final Order limits
the right to hold carryover storage. Rather, the issue is whether junior ground water users
are subject to curtailment for the purpose of providing water to enhance carryover storage
beyond one year.” Respondent’s Brief at 14. The problem with IDWR’s argument is that
the carry-over storage provisions are specifically included in the material injury section
of the CMR as opposed to being just a provision that authorizes carry-over storage. Once

material injury is established (absent defenses raised by juniors), then the Director must
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either regulate the diversion and use of rights in accordance with priority or allow out-of
—priority diversion pursuant to an approved mitigation plan. CMR 040. 01. a. and b.
Accordingly, the CMR clearly contemplate that juniors can be curtailed to enhance carry-
over storage beyond one year.

This exact provision withstood a facial constitutional challenge in AFRD#2. The
Idaho Supreme Court rejected the argument that storage rights holders should be
permitted to fill their entire storage right regardless of whether there was any indication
that it was necessary to fulfill current or future needs. Id. at 880,154 P.3d at 451 (2007).
The Supreme Court also rejected the argument of ground water users that the purpose of
the reasonable carry-over provision is to meet actual needs as opposed to “routinely
permitting water to be wasted through storage and non-use.” The Court acknowledged
that it is “permissible . . . to hold water over from one year to the next absent abuse.” Id.
at 880, 154 P.3d at 451 (citing Ray! v. Salmon River Canal Co., 66 Idaho 199, 157 P.2d
76 (1 945)). But “Jt]o permit excessive cérryover of stored water without regard to the
need for it would in itself be unconstitutional.” Id. Ultimately, the Court concluded that
the CMR were facially constitutional in permitting some discretion in the Director to
determine whether carryover water is reasonably necessary for future needs.” Id.

Based upon this holding, this Court concludes that the Director exceeded his
authority by concluding that permitting carry-over for more than just the next season is
categorically unreasonable and results in the unconstitutional hording of water. Such a
determination contravenes the express language and framework of the CMR. The
Director, however, in the exercise of discretion, can significantly limit or even reject
carry-over for multiple years based on the specific facts and circumstances of a particular
delivery call. Ultimately, the end result may well be the same. Finally, as discussed
above, the securing of water through an option or similar method pursuant to or in
conjunction with a long term mitigation plan would eliminate any concerns regarding

hoarding water or other abuses.

* In referring to ‘framework” the Court means that the reasonable camry-over provision' is specifically
located in the material injury and reasonableness of diversion section of the CMR.
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B. . The Director did not err in combining the natural flow rights and storage
rights for purposes of determining material injury.

The SWC argues that the Director abused discretion and/or exceeded his authority
by combining the supply of natural flow rights and storage rights for purposes of making
a material injury determination. This Court disagrees. The irrigation water requirements
of the members of the SWC are satisfied through a combination of decreed natural flow
and storage rights. Storage is supplemental to natural flow to meet water requirements.
However, the extent to which individual members of the SWC rely on storage to
supplement natural flow in order to satisfy irrigation season demands varies. As aresult
of differing priority dates, some SWC members do not have sufficient natural flow ri ghts
to irrigate through an entire season and must rely heavily on storage rights to meet
ixﬂgation season demands. For others with earlier natural flow priority dates, less
reliance on storage rights to meet seasonal demands is required. However, because one
of the purposes of a storage right includes carry-over for future use, the combined full
decreed quantities of natural flow and storage rights can exceed the quantity necessary to
satisfy the water requirements for a single irrigation season. In the context of a material
injury analysis, the issue is then at what point does material injury occur to a senior
storage right such that curtailment of junior ground pumpers or mitigation in lieu of
curtailment is required? Former Director Dreher discussed this issue in his testimony:

Do you curtail junior priority ground water use to provide full reservoirs?
Half-full reservoirs? At what point do you curtail junior-priority ground
water use because of storage, the reduced storage supplies that are
available to the senior right holders?

Tr, at 42-43.

Although the storage rights are decreed separately from the natural flow rights,
the purpose of use of the storage rights is that the stored water will be released and nsed
to supplement the natural flow rights for irrigating the same lands.® Therefore, it would
be error for the Director not to consider natural flow and storage rights in conjunction

with each other. This was confirmed by the Idaho Supreme Court in 4FRD#2, where the

" 8The storage use is not an in sitz use such as recreation, aesthetic etc.
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Idaho Supreme Court specifically rejected the argument that senior surface storage right
holders were entitled to seek curtailment up to the decreed quantity of the storage right
regardless of whether there was any indication that i:r was necessary to fulfill current or
future irrigation needs. The Court held that storage right holders were entitled to

protection for reasonable carry-over:

Clearly American Falls has decreed storage rights. Neither the Idaho
Constitution, nor statutes, permit irrigation districts and individual water
right holders to waste water or unnecessarily hoard it without pufting it to
some beneficial use. At oral argument, one of the irrigation district
attorneys candidly admitted that their position was that they should be
permitted to fill their entire storage right, regardless of whether there was
any indication that it was necessary to fulfill current or future needs and
even though the irrigation districts routinely sell or lease the water for uses
unrelated to the original rights. This is simply not the law of Idaho.
While the prior appropriation doctrine certainly gives pre-eminent rights
to those who put water to beneficial use first in time, this is not an absolute
right without exception. As previously discussed, the Idaho Constitution
and statutes do not permit waste and require water to be put to beneficial
use or lost. Somewhere between the absolute right to use a decreed water
right and the obligation not to waste it and to protect the public’s interest
in this valuable commodity, lies an area for the exercise of discretion by
the Director. This is certainly not unfettered discretion, nor is it discretion
without any oversight. That oversight is provided by the courts, and upon
a properly developed record, this Court can determine whether that
exercise of discretion is being properly carried out. For purposes of this
appeal, however, the CM Rules are not facially defective in providing
some discretion in the Director to carry out this difficult and contentious
task. This Court upholds the reasonable carry-over provisions.

AFRD#2 at 880, 154 P.2d at 451. The Director’s actions must be evaluated against the
back drop of this holding. Additionally, one of the factors the Director is to consider in
determining material injury under CMR 042 is “the extent to which the requirements of
the holder of a senior-priority water right could be met with the user’s existing water

supplies ....” CMR 042.01.g. Accordingly, because:

D a combination of both natural flow and storage rights are used for the

purpose of meeting the same irrigation purpose of use; and
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2) the decreed quantity of natural flow rights and the decreed quantity of

storage rights can exceed irrigation demands for a single irrigation season; and

3) regulation of juniors for carry-over storage is limited to reasonable carry-

over as opposed to the full quantity of the storage right; and
4) a material injury analysis requires that the Director consider the extent to
which the requirements of a senior water right holder can be met with existing water

supplies;

the Director’s material injury defermination necessarily requires evaluating natural flow

. and storage rights in conjunction with each other, as opposed to independently from each

other. Accordingly, the Director did not abuse discretion or act outside his authority in
considering natural flow rights and storage rights together for purposes of making a

material injury determination.

1. The Director did not abuse discretion or act outside his authority in
utilizing a “minimum full supply” or “reasonable in-season demand”
baseline for determining material injury.

In determining material injury to senior rights the Director considered a
“baseline” quantity independent of the decreed or licensed quantity. The baseline
quantity represented the amount of water predicted from natural flow and storage needed
to meet in-season irrigation requirements and reasonable-carryover. The Director then
determined material injury based on shortfalls to the predicted baseline as opposed to the
decreed or licensed quantities. Former Director Dreher labeled the baseline “minimum
full supply.” Director Tuthill in the Final Order replaced “minimum full supply” with
the term “reasonable in-season demand.” R. Vol. 39 at 7386. The SWC argues that the
Director abused discretion and acted contrary to law by using a baseline quantity, as
opposed to the decreed or licensed quantity. This Court disagrees.

On first impression it would appear that the use of such a baseline constitutes a re-

adjudication of a decreed or licensed water right. As stated by the Hearing Officer “[t]he
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logic of SWC in objecting to the Director’s use of a minimum full supply is difficult to
avoid.” R. Vol.37 at 7090. However, on closer examination the use of baseline is a
necessary result of the Director implementing the conditions imposed by the CMR with
respect to regulating junior rights to protect senior storage rights. Put differently, senior
right holders are authorized to divert and store up to the full decreed or licensed
quantities of their storage rights, but in times of shortage juniors will only be regulated or
required to provide mitigation subject to the material injury factors set forth in CMR 042.
Rule 042 of the CMR lists a number of factors the Director is to consider in determining
material injury to senior rights. CMR 042.01 a-h. As this Court concluded previously,
the total combined decreed quantity of the natural flow and storage rights can exceed the
amount of water necessary to safisfy in-season demands plus reasonable carry-over.
Simply put, pursuant to these factors a finding of material injury requires more than
shortfalls to the decreed or licensed quantity of the senior right. Although the CMR do
not expressly provide for the use of a “baseline” or other methodology, the Hearing
Officer concluded that: “Whether one starts at the full amount of the licensed or decreed
right and works down when the full amount is not needed or starts at base and works up
according to need, the end result should be the same.” R. Vol 37 at 7091. Ultimately the
Hearing Officer determined that the use of a baseline estimate to represent predicted in-
season irrigation needs was acceptable provided the baseline was adjustable to account
for weather variations and that the process satisfied certain other enurherated conditions.
R. Vol. 37 at 7086~ 7100. This Court affirms the reasoning of the Hearing Officer on this

issue.

C. The Director did not err in using the 10 % margin of error for the ESPA
Model or in using as a “trim-line” for juniors located with the margin of error.

The Court addressed this issue at length in the Order on Petition for Judicial
Review recently issued in Gooding County Case No. 2008-000444, which involves many
of the same parties to this action. See Gooding County Case No. 2008-000444 Order on
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Petition for Judicial Review (June 19, 2009) at 25-28. The Court’s analysis and

holding in that decision is incorporated herein by reference.

D. The Director Abused Discretion by ordering a “replacement water plan” in
lieu of following the procedures set forth in the CMR.

In response to the January 2005, request for administration filed by the SWC, the
Ground Water Users filed an Application for Approval of Mitigation Plan pursuant to
CMR 043. R.Vol. 1 at 126. A hearing was originally scheduled on the Application but
was ultimately continued. R. Vol. 1 at 186; R. Vol. 2 at 454, On May 2, 2005, the
Director issued an Amended Orc—ier, which made findings of fact and conclusions of law
relative to material injury predictions and ultimately ordered replacement water as
“mitigation” in lieu of curtailment. See e.g. Amended Order, R. Vol. 8 at 1403-1405 79 1-
14. The Amended Order also provided:

As required herein, the North Snake, Magic valley, Aberdeen-American
Falls, Bingham, and Bonneville-Jefferson ground water districts, and other
entities seeking to provide replacement water or other mitigation in lieu of
curtailment, must file a plan for providing such replacement water with the
Director, to be received in his offices no later than 5:00 pm on April 29,
2005. Requests for extensions to file a plan for good cause will be
considered on a case-by-case basis and granted or denied based on the
merits of any such individual request for extension. The plan will be
disallowed, approved, or approved with conditions by May 6, 2005, or as
soon thereafter as practicable in the event an extension is granted as
provided in the order granting the extension. A plan that is approved with
conditions will be enforced by the Department and the water masters for
Water Districts No. 120 and No. 130 through curtailment of the associated
rights in the event the plan is not fully implemented.

Amended Order, R. Vol. 8 at 1405-05, § 9. Inresponse, the SWC filed a Protest,
Objection, and Motion to Dismiss ‘Replacement Water Plans,’ on the grounds that the
Director failed to follow the procedures set forth in the CMR. R. Vol. 8 at 1507.

Conjunctive Management Rule 43 clearly sets forth the method for
submitting mitigation plans, requires notice and hearing, requires that the
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plan be considered under the procedural provisions of Idaho Code § 42-
222 in the same manner as applications to transfer water rights, and sets
forth specific factors that may be considered by the Director of the

- Department in determining whether a proposed mitigation plan will
prevent injury to senior rights.

The department has no legal right or ability to unilaterally create new
conjunctive management rules nor do those proposing mitigation have any
legal authority to proceed other than set forth in the Conjunctive
Management Rules. Should the Director or the Department desire to
create new rules, the provisions of the Idaho Administrative procedure Act
must be followed. See Idaho Code § 67-5201 et seq.

R. Vol. 8at 1511. On May 6, 2005, without conducting a hearing, the Director issued an
Order Approving IGWA s Repla-bement Water Plan for 2005. R. Vol. 12 at 2174.
Thereafter the Director issued a series of supplemental orders amending the replacement
water requirements.” A limited hearing was granted on IGWA’s 2007 Replacement Plan.
R. Vol. 23 at 4396. The hearing was limited as follows:

The hearing on the 2007 Replacement Plan is limited in scope to
presentation of information regarding the implementation of the Plan by
IGWA to demonstrate that timely, in-season replacement water and
reasonable carryover water can be provided to members of the Surface
water Coalition.

The hearing on IGWA’s 2007 Replacement Plan will not include
argument or presentation of evidence on any other orders issued by the
Director, or the Director’s method and computation of material injury.

Id. at 4397. Ultimately, a hearing was held before the Hearing Officer on January 16,
2008. The Hearing Officer determined that: “[t]he replacement water plan approved by

7 Supplemental Order Amending Replacement Water Requirements (July 22, 2005), R. Vol 13.at
2424: Second Supplemental Order Amending Replacement Water Requirements (Dec. 27, 2005),
R. Vol. 16 at 2994; Third Supplemental Order Amending Replacement Water Requirements Final
2005 & Estimated 2006 (June 29, 2006), R. Vol. 20 at 3735; Fourth Supplemental Order
Amending Replacement Water Requirements (July 17, 2006), R. Vol. 21 at 3944; Fifth
Supplemental Order Amending Replacement Water Requirements Fi tnal 2006 & Estimated 2007
(May 23, 2007), R. Vol. 23 at 4286; Sixth Supplemental Order Amending Replacement Water
Requirements and Order Approving IGWA’s 2007 Replacement Water Plan (July 11, 2007), R.
Vol. 25 at 4714; Seventh Supplemental Order Amending Replacement Water Requiremenls
(December 20, 2007), Ex. 4600; Eighth Supplemental Order Amending Replacement Warer
Reguirements Final 2007 & Estimated 2008 (May 23, 2008), R. Vol. 38 at 7198.
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the former Director in the May 2, 2005, Order and Supplemental Orders is in effecta

mitigation plan. However, it does not appear that the procedural steps for approving a

mitigation plan were followed.” R. Vol. 37 at 7112.

This Court agrees. This is not a situation where the replacement water ordered is

consistent with the timing and in the quantities authorized under the decreed or licensed

rights, leaving no room for disagreement. Rather this is situation where the Director has

extensively applied the provisions of the CMR for purposes of making a material injury

analysis ultimately resulting in adjustments in the timing of delivery and in the quantities

of water authorized under the decrees or licenses. The Coutt sees no distinction between

the “replacement water plans” ordered in this case and a mitigation plan. Mitigation
plans under the CMR are defined as:

A document submitted by the holder(s) of a junior-priority ground water
right and approved by the Director as provided in Rule 043 that identifies
actions and measures to prevent, or compensate holders of senior-priority
water rights for, material injury caused by diversion and use of surface or
ground water by the holders of junior-priority surface or ground water
rights under Idaho law. |

CMR 010.15. governed by CMR 43:

043. MITIGATION PLANS (RULE 43).

02. Notice and Hearing. Upon receipt of a proposed mitigation plan the
Director will provide notice, hold a hearing as determined necessary, and
consider the plan under the procedural provisions of Section 42-222, Idaho
Code, in the same manner as applications to transfer water rights.

Once a mitigation plan has been proposed, the Director must hold a hearing as

determined necessary and follow the procedural guidelines for transfer, as set out in L.C.

§ 42-222, which provides in relevant part:

Upon receipt of such application it shall be the duty of the director of the
department of water resources to examine same, obtain any consent
required in section 42-108, Idaho Code, and if otherwise proper to provide
notice of the proposed change in a similar manner as applications under
section 42-203A, Idaho Code. Such notice shall advise that anyone who
desires to protest the proposed change shall file notice of protests with the
department within ten (10) days of the last date of publication. Upon the
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receipt of any protest, accompanied by the statutory filing fee as provided

in section 42-221, Idaho Code, it shall be the duty of the director of the

department of water resources to investigate the same and 10 conduct a

hearing thereon.
(emphasis added). The Director did not follow this process. IDWR argues that
“[a]uthorizing replacement plans is akin to a court issuing a preliminary injunction in a
civil matter to preserve the status quo, pending final judgment.” While this may be true
the Court is aware of no circumstance under the civil rules where a preliminary injunction
is issued without the opportunity for a hearing. Next, the Director’s preliminary relief
extended over a period of multiple irrigation seasons in effect becoming an unauthorized

substitute for a mitigation plan. Finally, Director concluded in his Final Order:

Once a record.-is develoiaed through the hearing process on the delivery

call, a formal mitigation plan should be submitted by junior ground water

users to mitigate material injury to the senior. Since a Rule 43 mitigation

plan serves as a long term solution to material injury to senior water users,

it is necessary for junior ground water users to have a proper record upon

which to develop the plan because the amount of water sought by the

senior in its delivery call may not be the amount attributable to junior

ground water depletions.
R. Vol. 39 at 7384. However, the methodology employed by the Director in conjunction
with the replacement plan can result in junior ground water users never being required to
file a mitigation plan. For example, if and when the reservoirs ultimately fill and no
future injury is predicted the filing of a mitigation plan is not required under the CMR. If
the next time a shortfall occurs and the Director responds with the replacement plan
process, the replacement plan has by default effectively circumvented and replaced the
mitigation plan requirement. Thus, the process may never reach the point where a
mitigation plan is filed.

While the CMR are vague with respect to procedural framework components, the
Idaho Supreme Court acknowledged such but nonetheless upheld the constitutionality of
these rules in AFRD#2. As such, the Director is required to follow the procedures for
conjunctive administration as outlined in the CMR when responding to a delivery call

between surface and ground water users.
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E. The Director exceeded his authority in determining that full headgate
delivery for Twin Falls Canal Company should be calculated at 5/8 of an inch
instead of 3/4 of an inch per acre.

In response to information requests to SWC members made by former Director
Dreher, Twin Falls Canal Company responded that 3/4 of an inch per acre constituted full
headgate delivery. The Hearing Officer concluded:

The former Director [Dreher] accepted Twin Falls Canal Company’s

response that 3/4 inch constituted full headgate deliver [sic], and TFCC

continued to assert that position at hearing. This is contradicted by the

internal memoranda and information given to shareholders in the irrigation

district. It is contrary ta a prior judicial determination. It is inconsistent

with some of the structural facilities and exceeds similar SWC members

with no defined reason. Any conclusions based on full headgate delivery

should utilize 5/8 inch.
R. Vol. 37 at 7100. Director Tuthill accepted the recommendation in his Final Order. R.
Vol. 39 at 7392. TFCC’s water right is still pending in the SRBA. The Director’s Report
recommended the water right at the delivery of 3/4 of an inch. Ex. 4001A. IGWA filed 2
SRBA Standard Form 1 Objection to the recommendation asserting inter alia, “The
quantity should not exceed 5/8” per acre consistent with the rights of other surface water
coalition rightholders.” Ex. 9729. Proceedings on the Objection are currently pending in
the SRBA. The Hearing Officer’s recommendation appears to be based on a
determination that TFCC’s water right only entitles it to 5/8 of an inch per acre. The
SRBA Court is vested with exclusive jurisdiction for determining the elements of a water
right. Furthermore, the Director’s determination is inconsistent with his
recommendation for the claim in the SRBA. The SRBA Court ordered interim
administration of the water rights at issue in this proceeding pursuant to Idaho Code § 42-
1417. Idaho Code § 42-1417 provides: “The district court may permit the distribution of
water pursuant to chapter 6, title 42, Idaho Code . . . in accordance with the director’s
report or as modified by the court’s order . . . [or] . . . in accordance with applicable
partial decree(s) for water rights acquired under state law....” 1LC. § 42-1417(1) (a) and
(b). At this stage of the proceedings the Director’s Report recommends 3/4 of an inch

per acre. The Director can file an amended director’s report in the SRBA, however, the
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interim administration process is not a substitute for liti gating the substantive elements of
a water right. See e.g. Walker v. Big Lost Irr. District, 124 Idaho 78, 856 P.2d 868
(1993). The Director exceeded his authority in making this determination.

F. The Director abused his discretion by issuing two “Final Orders” in response
to the Hearing Officer’s Recommended Order.

In the September 5, 2008, Final Order, the Director stated his decision to issue an
additional Firnal Order at a later date in response to the Hearing Officer’s Recommended
Order: '

25.  Because of the need for ongoing administration, the Director will issue a |

separate, final order before the end of 2008 detailing his approach for predicting

material injury to reasonable in-sedson demand and reasonable carryover for the

2009 irrigation season. An opportunity for hearing on the order will be provided.

The SWC argues that the failure to address this issue in the Final Order was an
abuse of discretion. This Court agrees.

In the Recommended Order, the Hearing Officer found that adjustments should be
made to the methodologies for determining material injury and reasonable carryover for
future years. R. Vol. 37 at 7090. The Director adopted this conclusion, but did not
address a new method in his September 5, 2008 Final Order. R. Vol. 39 at 7382. The
process for determining material injury and reasonable carryover is an integral part of the
Hearing Officer’s Recommended Order, and the issues raised in the delivery call. The
Director abused his discretion by not addressing and including all of the issues raised in
this matter in one Final Order. Styling the Final Order as two orders issued months
apart runs contrary to the Idaho Administrative Procedures Act and IDWR’s
Administrative Rules. See 1.C. §§ 67-5244, 67-5246, 67-5248 and IDWR Administrative
Rules 720 and 740. In addition, the issuance of separate “Final Orders” undermines the
efficacy of the entire delivery call process, including the process of judicial review. Such
a process requires certainty and definiteness as to the Final Order issued, so that any

review of the Final Order can be complete and timely.’

8 The Court notes that on June 30, 2009, the Director issued an Order Regarding Protocol for Determining
Material Injury to Reasonable In-Season Demand and Reasonable Carryover. The Order is not part of the
record in this matter.
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G. Timeliness of the Director’s Response‘ to Delivery Calls.

The SWC also raises the issue that the Director failed to provide timely and
lawful administration of junior priority rights to satisfy senior rights. This argument was
addressed in the context of the Director’s failure to provide mitigation in the season of
injury and the Director’s use of a replacement plan in lieu of following the procedural

requirements for mitigation plans as set forth in the CMR.

VI
CONCLUSION AND ORDER OF REMAND
For the reasons set forth above, the actions taken by the Director in this matter are
affirmed in part and reversed in part. The case is remanded for further proceedings

consistent with this decision.

IT IS SO ORDERED. .

Dated: July 24, 2009 : N = .

JOHN M. MELANSON
Distriet Judge
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Travis L. Thompson, #6168
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Telephone 208.725.0055
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Fifth Judicial District, Blaine County
Jolynn Drage, Clerk of the Court
By: Angie Ovard, Deputy Clerk

Attorneys for Petitioner South Valley Ground Water District and Galena Ground Water District

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
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SOUTH VALLEY GROUND WATER
DISTRICT and GALENA GROUND WATER

DISTRICT,
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VS.

THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN in his
official capacity as Director of the Idaho

Department of Water Resources,
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Respondents.
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COME NOW,

I, Michael A. Short, hereby declare and state as follows:

1.

2.

I am over the age of 18 and state the following based upon my own personal knowledge.

I am one of the attorneys representing the South Valley Ground Water District
(“SVGWD?”) in the above captioned matter.

On June 23, 2021, SVGWD and Galena Ground Water District (“GGWD?”) submitted its
Proposed Mitigation Plan to the Director of Idaho Department of Water Resources in in
the Basin 37 administrative proceeding (Docket No. AA-WRA-2021-001) (“Basin 37
Matter”). See Ex. T to Declaration of Michael A. Short (filed previously with the Court).
On June 29, 2021, at 2:39 p.m., without holding a hearing pursuant to the Mitigation Plan,
the Director of Idaho Department of Water Resources filed a Final Order Denying
Mitigation Plan in the Basin 37 Matter. A true and correct copy of that order is attached
hereto as Exhibit A.

OnJune 28, 2021, SVGWD and GGWD submitted its Petition to Stay Curtailment/Request
for Expedited Decision/Request for Hearing on Proposed Mitigation Plan in the Basin 37
Matter. See Ex. Y to Declaration of Michael A. Short (filed previously with the Court).
On June 29, 2021, at 2:39 p.m., the Director of Idaho Department of Water Resources
emailed a Final Order Denying Petition to Stay Curtailment/Granting Request for
Expedited Decision/Granting Request for Hearing on Proposed Mitigation Plan in the

Basin 37 Matter. A true and correct copy of that order is attached hereto as Exhibit B.
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7.

10

11.

The Director did not follow the required procedures for a mitigation plan set forth in Rule
43 of the Department’s Conjunctive Management Rules, see IDAPA 37.03.11.43, in his
consideration and denial of the Petitioners’ Proposed Mitigation Plan.

The Director denied the Petitioners’ Proposed Mitigation Plan without first holding a
hearing on the plan.?

The Director denied the petition to stay the curtailment of Petitioners’ water rights, which

is set to begin at 12:01 a.m. on July 1, 2021.

. There is no administrative remedy at this point to stop the curtailment of Petitioners’

member’s groundwater rights.

On June 29, 2021, | received communications indicating that the Idaho Department of
Water Resources intends to send ten (10) people to the Bellevue Triangle area of Basin 37
on the morning of Thursday, July 1, 2021 to check that those water users curtailed by the
Director have shut-off their pumps. The risk of harm to Petitioners’ is immediate and
manifest. The Directors’ curtailment order will be enforced the morning of July 1, 2021,

and Petitioners will be irreparably, and immediately harmed without action from this Court.

DATED this 29" day of June, 2021.

BARKER ROSHOLT & SIMPSON LLP

/s/ MICHAEL A. SHORT
Michael A. Short

Attorneys for South Valley Ground Water
District

! The Director granted the request for a hearing on the mitigation plan pursuant to 1.C. § 42-1701A(3) but has only
indicated that the “Department will work with the parties in this administrative proceeding to expeditiously schedule
a hearing.” See Ex. B (Order Denying Petition to Stay Curtailment), at 2. Any hearing at this point would be futile
since the mitigation plan has already been denied by a final order.
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