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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

JEFFREY AND CHANA DUFFIN, husband
and wife,

Appellants-Petitioners,
V.

THE IDAHO DEPARTMENT OF WATER
RESOURCES,

Respondent,

V.

A&B IRRIGATION DISTRICT, BURLEY
IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2,
MINIDOKA  IRRIGATION DISTRICT,
NORTH SIDE CANAL CMPANY AND
TWIN FALLS CANAL COMPANY,

Intervenors.

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 83160 IN THE NAME OF
JEFFREY AND CHANA DUFFIN
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TO: THE ABOVE-NAMED RESPONDENT/INTERVENORS, THE PARTIES’

COUNSEL OF RECORD IDENTIFIED ON THE CERTIFCATE OF SERVICE;
AND THE CLERK OF THE ABOVE-ENTITLED DISTRICT COURT

NOTICE IS HEREBY GIVEN THAT:

1.

The above-named Petitioners, Jeffrey and Chana Duffin (the “Appellants”), by and
through their counsel of record, appeal against the above-named Respondent, the Idaho
Department of Water Resources, to the Idaho Supreme Court from the Memorandum
Decision and Order (filed February 22, 2021); and the associated Judgment (filed
February 22, 2021), entered in the above-entitled action by the Honorable Eric J.
Wildman, District Judge, presiding. Copies of the decision and judgment being appealed
are attached to this notice.
The Appellants have a right to appeal to the Idaho Supreme Court, and the decision and
order described in paragraph 1, above, are appealable orders under and pursuant to LA.R
11(a)(1) and 11(a)(2).
A preliminary statement of the issues on appeal which the Appellants intend to assert in
the appeal (which does not prevent the Appellants from asserting other issues on appeal
as provided under I.A.R. 17) is as follows:
a. Whether the District Court erred by affirming the hearing officer and by holding
that the changes in the proposed transfer will result in an enlargement of the water
right subject to the water right transfer (WR 35-7667).
b. Whether the District Court erred by affirming the hearing officer and by failing to
interpret the plain language of the license for WR 35-7667 in this proceeding,
including the lack of any language combining WR 35-7667 with any other water

rights or water entitlements.
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¢. Whether the District Court erred by affirming the hearing officer and by holding
that the “conditional remark”! found in WR 35-7667, which embodies Idaho’s
“duty of water” principle by limiting use of water to certain amounts, also
implicitly combines water rights and/or water entitlements.

d. Whether the District Court erred by affirming the hearing officer and by holding
that, under their overlapping acres analyses, the proposed transfer would result in
an enlargement.

e. Whether the District Court erred by affirming the hearing officer and by holding
that certain language from the case of Barron v. Idaho Dept. of Water Resources,
135 Idaho 414, 18 P.3d 219 (2001) (relied upon by the hearing officer and the
District Court) conceming enlargement was not dicta.

f.  Whether the District Court erred by affirming the hearing officer and by holding
that it was appropriate to consider the Appellants’ canal company shares, which
are not combined or referenced anywhere on WR 35-7667, in the evaluation of
the proposed transfer.

g. Whether the District Court erred by affirming the hearing officer and by holding
that “combined beneficial use” is an element and/or component of a water right,
and whether “combined beneficial use” is merely another term for “consumptive
use,” which is not an element of a water right as provided under Idaho Code § 42-
202B(1) and other applicable Idaho law.

h. Whether the District Court erred in its interpretation of the water right transfer

statute, Idaho Code § 42-222.

. This remark provides: “This right when combined with all other rights shall provide no more than 0.02 cfs

per acre nor more than 4.0 afa per acre at the field headgate for irrigation of the lands above.”
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4.

3

Whether the District Court erred by affirming the hearing officer and by holding
that the proposed transfer would result in an increase in consumptive use by
broadening the scope of evaluation in a proposed transfer to include water
allocated to canal company shares not referenced or mentioned in the conditions
of WR 35-7667.

Whether the District Court erred by affirming the hearing officer and by not
performing the proper deference analysis to IDWR’s interpretation and
application of Idaho Code § 42-222 contained in IDWR’s Administrator’s
Memorandum, Transfer Processing No. 24, dated December 21, 2009 (the

“Transfer Memo™) which IDWR requires water users to follow.

. Whether the District Court erred by affirming the hearing officer and by holding

that the changes proposed in the proposed transfer will result in injury to other
water rights.

Whether the District Court erred by affirming the hearing officer and by holding
that the changes proposed in the proposed transfer are not consistent with the

conservation of water resources in the State of Idaho.

. Whether the District Court erred by affirming the hearing officer and by holding

that the changes proposed in the proposed transfer are not in the local public

interest.

n. Whether the District Court erred by concluding that the Appellants’ substantial

rights have not been prejudiced.

There is no order sealing any portion of the record in this case.

The Appellants request a copy of the transcript from the following hearings:
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a.

b.

February 11, 2021—the oral argument hearing for Appellant’s Petition for

Judicial Review.
No other transcripts are requested.

The Appellants request that all pleadings and attachments filed in this case along with all

other documents in the clerk’s record automatically included under I.A.R. 28 be made

part of the record in chronological order, which includes the agency record on appeal

before the District Court and the briefs submitted on appeal before the District Court.

7. I certify:

a.

NOTICE OF APPEAL

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:

i. Name and Address: Sabrina Vasquez, 25 Northridge Way, Jerome,

Idaho 83338.

That the reporter has been paid the estimated fee of $195.00 for
preparation of the reporter’s transcript.
That the estimated fee for preparation of the clerk’s record of $100.00 has
been paid.
That the appellate filing fee has been paid.
That service has been made upon all parties required to be served pursuant

to LAR. 20.



RESPECTFULLY SUBMITTED this 1% day of April, 2021.
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T e L. W
Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
Attorneys for the Appellants
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CERTIFICATE OF SERVICE
I hereby certify that on this 1% day of April, 2021, I served a true and correct copy of the
following described pleading or document on the attomeys and/or individuals listed below by the
method indicated.

Document Served: NOTICE OF APPEAL

Attorneys and/or Individuals Served:

Garrick L Baxter X Mail

Deputy Attorney General (1 Hand Delivery
IDAHO DEPARTMENT OF WATER RESOURCES [ Facsimile

P. 0. Box 83720 [J FedEx Delivery
Boise, ID 83720-0098 X Email

Email: Garrick.Baxter« idwr.idaho.cov
Caitlin.McCov @ idhr.idaho.cov

A&B Irrigation District Mail

Burley Irrigation District [J Hand Delivery
Milner Irrigation District [0 Facsimile
North Side Canal Company [J FedEx Delivery
Twin Falls Canal Company Email
Represented by:

John K. Simpson and Sarah W. Higer

BARKER ROSHOLT & SIMPSON LLP

P. O. Box 2139

Boise, ID 83701-2139

Email: jks(@idahowaters.com
swhi@idahowaters.com

A&B Irrigation District | X Mail \
Burley Irrigation District ' O Hand Delivery

Milner Irrigation District | [ Facsimile

North Side Canal Company [] FedEx Delivery

Twin Falls Canal Company Email

Represented by:

Travis L. Thompson

BARKER ROSHOLT & SIMPSON LLP
P. 0. Box 63

Twin Falls, ID 83303-0063
Email: tltiwidahowaters.com
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American Falls Reservoir ' X Mail

Minidoka Irrigation District (J Hand Delivery
Represented by: L Facsimile ,

W. Kent Fletcher — FedP%x Delivery
FLETCHER LAW OFFICE Ertiail

P. O. Box 248

Burley, ID 83318-0248

wkf@pmt.or

Gary Spackman, Director X Mail

IDAHO DEPARTMENT OF WATER RESOURCES | []] Hand Delivery
P O Box 83720 [J Facsimile
Boise, ID 83720-0098 [J FedEx Delivery
Email: Garv.Spackman(aidwr.idaho.gov Email

oot L. s

Robert L. Harris
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
Attorneys for the Appellants

G\WPDATA\RLH\18488-004 Duffin, Jeff\Notice of Appeal.docx
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