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STATEMENT OF THE CASE

L. NATURE OF THE CASE.

This case is an appeal from the district court’s decision affirming the denial of the
Appellants’ application to transfer—that is, to change—the “point of diversion” and “place of
use” elements of a licensed ground water right (water right 35-7667). The Idaho Department of
Water Resources (“Department”) denied the application on the basis that the proposed transfer
would enlarge the use of the ground water right, would injure other water rights, and would be
contrary to the conservation of water resources and the local public interest. Idaho Code § 42-
222(1). The district court affirmed the Department’s denial of the application, concluding that
the proposed transfer would result in an enlargement and would injure other water rights.

The central issue in the administrative and district court proceedings was the question of
enlargement, and enlargement is also the central issue in this appeal. The relevant facts are
undisputed. The question is how Idaho law applies to the facts.

This Court should affirm the district court’s decision. Under Idaho law, the proposed
transfer would enlarge the use of the ground water right by separating, or “unstacking,” the
ground water right from another irrigation water right that has exactly the same “place of use.”
The transfer proposes to “unstack” the overlapping water rights by moving the ground water
right to a different place of use. Approving the transfer would have the unavoidable result—
indeed, the intended result—of doubling the number of acres irrigated under two water rights
that have previously been limited to the same 53.9 acre tract. This result constitutes an

enlargement under this Court’s decision in Barron v. IDWR, 135 Idaho 414, 18 P.3d 219 (2001).
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Moreover, approving the transfer would open the door to the enlargement of hundreds of other
similarly-situated “stacked” ground water rights diverting from the Eastern Snake Plain Aquifer
(“ESPA™).

The Appellants do not dispute that approving the transfer would double the acreage
authorized for irrigation under the two overlapping water rights. Recognizing that this would
constitute an enlargement under the traditional analysis, the Appellants propose an entirely new
theory of enlargement that lacks support in Idaho law, and that if accepted would overthrow
established standards and procedures for evaluating whether a transfer will result in an
enlargement. The Appellants’ arguments in support of this new theory mischaracterize the
record and misapprehend the law, and should be rejected.

IL. COURSE OF PROCEEDINGS.

The Department generally agrees with the Appellants’ brief description of the course of
proceedings before the Department and before the district court. Appellants’ Brief at 3-4 (Aug.
10, 2021). Any further discussion or explanation of the course of the proceedings that may be
relevant to the Department’s arguments is set forth below, within those arguments. The
Department also adopts the Appellants’ convention of referring to the Amended Preliminary

Order Denying Transfer, A.R. 0656-76, as the “Final Order.” Appellants’ Briefat 1.

' The Clerk’s Record and the Agency Record have been compiled in two separate electronic
files. The pages within each file are numbered, but the individual lines on these pages are not
numbered, and the files are not organized into “Volumes.” In this brief, therefore, citations to
the “Clerk’s Record” will take the form “C.R.” followed by the page number. Citations to the
“Agency Record” will take the form “A.R.,” followed by the page number. 1.A.R. 35(e).
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III. STATEMENT OF FACTS.

The relevant facts in this case are few and undisputed. The proposed transfer at issue is
Application for Transfer No. 83160 (“Application”), which the Appellants filed with the
Department on April 2, 2019. A.R. 285-340. The Application seeks to change the “point of
diversion” and “place of use” elements of water right no. 35-7667, a ground water right for
irrigation purposes. This water right was permitted in 1977 and licensed in 2001, in the name of
Vern Duffin.? A.R. 0013-16, 0034, 0373-76. The Appellants acquired the license in 2011.
A.R. 0377. The place of use element of the license authorizes the irrigation of 53.9 acres located
in the south half of the SWNE, SENE, and SENW quarter-quarters of Section 20, Township 6
South, Range 31 East. A.R. 0376-77, 0657.

The Appellants also hold a certificate for 60 shares of stock in the Aberdeen-Springfield
Canal Company (“ASCC”), which authorizes the use of ASCC water to irrigate the same 53.9
acres as those identified in the place of use element of water right 35-7667. A.R. 0370-71, 0657.
The ASCC shares were originally issued to Vern Duffin in 1970, and acquired by the Appellants
in 2011. A.R.0370-71.

Historically, the ASCC water was delivered to the place of use via the N lateral and the
Hege Drain, but Vern Duffin had difficulty receiving the ASCC water, so in 1977 he applied for

a ground water right for the same place of use. A.R. 0371-73, 0379, 0446; Appellants’ Brief at 7.

2 The permit lapsed in 1980 because Vern Duffin did not submit proof of beneficial use within
the required time period. A.R. 0035, 0373-74, 0657 n.1. Proof of beneficial use was eventually
submitted in 1992, and the Department ordered the permit reinstated with a 1992 priority date.
1d.
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This 53.9 acre tract was irrigated exclusively with ground water pumped under water right 35-
7667 from 1980 until 2016. A.R. 0377-78, 0446, 0657, 662; C.R. 00230; Appellants’ Brief at 7.
Since 2017, the place of use has been irrigated exclusively with surface water from ASCC, and
in those years the Appellants have not used water right 35-7667. Id. Thus, while water right 35-
7667 and the ASCC shares have always had the same place of use, they have never been used in
the same year. Id.

This situation will change if the Application is approved. The Application proposes to
move water right 35-7667 to an entirely different place of use, which has no water rights, and
where the transferred water right will be fully used every year, to irrigate 53.9 acres. A.R. 0288,
0662; Appellants’ Brief at 9-10, 26-27. The ASCC shares will also be fully used every year, to
continue irrigating the existing place of use. A.R. 0288, 0658, 0662. In short, if the Application
is approved, both water right 35-7667 and the ASCC shares will be fully used every year, and the
total number of acres irrigated annually under the two water entitlements will increase from 53.9
acres to 107.8 acres. A.R. 0662.

ADDITIONAL ISSUES PRESENTED ON APPEAL

The Department does not identify any additional issues for consideration in this appeal.

REQUEST FOR AN AWARD OF ATTORNEY’S FEES

The Department requests, pursuant to Idaho Code § 12-117(1), an award of reasonable
attorney’s fees as a result of this appeal. As discussed in a subsequent section of this brief, the
Department has been forced to respond to an appeal that was filed without a reasonable basis in

fact or law.
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ARGUMENT

This is not a legally or factually complicated case, and the enlargement question it raises
is not a close one. The undisputed facts confirm that approving the Application would result in a
textbook example of enlargement under Idaho law.

There is no dispute that the Appellants’ ground water right and canal company shares are
appurtenant to exactly the same place of use. In other words, they are overlapping or “stacked”
water rights to irrigate the same 53.9 acre tract.> There is no dispute that in the past, these 53.9
acres have been irrigated with either water right 35-7667 or canal company shares, but never

with both in the same year. A.R. 0377-78, 0446, 0657, 0662; C.R. 00230; Appellants’ Brief at 7.

There is also no dispute that approving the transfer would make water right 35-7667 appurtenant
to an entirely different place of use, to irrigate 53.9 acres. A.R 0662; C.R. 00229-30; Appellants’
Brief'at 9-10, 26-27. Finally, there is no dispute that if the transfer is approved, water right 35-

7667 and the canal company shares would both be used every year, to irrigate a total of 107.8

acres. 1d.
This result constitutes enlargement per se under this Court’s decision in the Barron case.
Barron also involved a proposal to transfer one of two overlapping water rights to a different

place of use, such that both could be fully utilized every year. Neither of the water rights

3 The Department considers water rights to be “stacked” when “two or more water rights,
generally of different priorities and often from different sources, are for the same use and overlie
the same place of use.” A.R. 0154, 0665. The district court used the term “overlapping” to
describe the same relationship. C.R. 0229. For purposes of this case, the terms “overlapping”
and “stacked” are interchangeable.
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included an express condition “combining” them with the other right, or designating either of the
water rights as “primary” or “supplemental.” The Department denied the transfer application,
and the district court affirmed. This Court also affirmed, holding that if the transfer was
approved it would result in an enlargement of the water right, because the two water rights would
together irrigate a greater acreage than they had historically, under the “previously combined use
of the water rights” to irrigate only a single 311 acre tract of land. Barron, 135 Idaho at 419-20,
18 P.3d at 224-25.

Contrary to the Appellants’ argument, Barron is still good law, and it provides the rule
for deciding this case. Nothing in subsequent decisions of this Court, or in subsequent
amendments to the statutory definition of “consumptive use,” Idaho Code § 42-202B(1), have
undermined Barron or otherwise limited the nature or scope of the enlargement analysis required
by Idaho Code § 42-222. The Appellants’ arguments are actually an attempt to establish a new
theory of enlargement that lacks any support in Idaho law, and that if adopted would set the stage
for dramatically expanding ground water diversions from the ESPA. This Court should reject
the Appellants’ arguments and affirm the district court’s decision.

I STANDARD OF REVIEW.

In an appeal from a district court where the court was acting in its appellate capacity
under the Idaho Administrative Procedure Act (“IDAPA”), this Court reviews the decision of the
district court to determine whether it correctly decided the issues presented to it. N. Snake
Ground Water Dist. v. IDWR, 160 Idaho 518, 522, 376 P.3d 722, 726 (2016). This Court

reviews the agency record, however, independently of the district court’s decision. Id. A
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reviewing court defers to the agency’s findings of fact unless they are clearly erroneous, and the
agency’s factual determinations are binding on the reviewing court, even when there is
conflicting evidence before the agency, so long as the determinations are supported by
substantial evidence in the record. /d. Substantial evidence is relevant evidence that a
reasonable mind might accept to support a conclusion. /d. This Court freely reviews questions
of law. Sylte v. IDWR, 165 Idaho 238, 243, 443 P.3d 252, 257 (2019).

The district court must affirm the agency action unless it finds that the agency’s findings,
inferences, conclusions, or decisions are: in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency; made upon unlawful procedure; not supported
by substantial evidence on the record as a whole; or arbitrary, capricious, or an abuse of
discretion. Idaho Code § 67-5279(3). Even if one of these conditions is met, an agency action
must be affirmed unless substantial rights of the appellant have been prejudiced. Idaho Code §
67-5279(4). If the agency action is not affirmed, it is to be set aside, in whole or in part, and
remanded for further proceedings as necessary. Id. § 67-5279(3).

I1. APPROVING THE APPLICATION WOULD ENLARGE THE USE OF THE
GROUND WATER RIGHT.

A. Approving the Application Would Enlarge the Number of Acres Irrigated.

This case arises from the Department’s denial of the Application, which sought to
transfer (change) the point of diversion and place of use elements of water right 35-7667.
“Water transfers in Idaho are governed by Idaho Code section 42-222.” Barron, 135 Idaho at

417, 18 P.3d at 222. This statute states that any person seeking to change the point of diversion
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or the place, period, or nature of use of water under an established water right must apply to the
Department for approval of the transfer. Id.; Idaho Code § 42-222(1).*

When a transfer application is protested, “it shall be the duty of the director of the
department of water resources to investigate the same and conduct a hearing thereon.” Idaho

Code § 42-222(1). The director “shall examine all the evidence and available information and

shall approve the change in whole, or in part, or upon conditions, provided . . . the change does
not constitute an enlargement in use of the original right . . . . Id. (underlining added); see also
Barron, 135 Idaho at 417, 18 P.3d at 222 (quoting Idaho Code § 42-222(1)). “The director may
consider consumptive use, as defined in section 42-202B, Idaho Code, as a factor in determining
whether a proposed change would constitute an enlargement in use of the original water right.”
Idaho Code § 42-222(1).

The question in this case, therefore, is whether the record shows that approving the
Application would result in an “enlargement in use” of water right 35-7667. Id. 1daho Code
section 42-222 does not expressly define what constitutes an “enlargement in use” of a water
right.” There also is no definition of this term elsewhere in Title 42 of the Idaho Code, or in the

Department’s administrative rules. IDAPA 37.01.01.000—37.03.12.999.

4 Idaho Code section 42-222(1) is a lengthy provision that does not lend itself to being quoted in
full in the text of this brief, or even in a footnote. Addendum 1 includes the full text of the Idaho
Code § 42-222.

> The statute implies, however, that an increase in irrigated acreage would enlarge the use of any
water right other than a storage water right, because of the provision stating that a “transfer of the
right to the use of stored water for irrigation purposes shall not constitute an enlargement in use
of the original right even though more acres may be irrigated . . . .” Idaho Code § 42-222(1)
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In 1996, this Court confirmed that irrigating additional acres is an enlargement: “An
enlargement may include such events as an increase in the number of acres irrigated . . . .”
Fremont-Madison Irr. Dist. & Mitigation Grp. v. Idaho Ground Water Appropriators, Inc., 129
Idaho 454, 458, 926 P.2d 1301, 1305 (1996). Five years later, in the Barron decision, this Court
“expounded further on this principle[.]” C.R. 00230.

The Barron case involved two irrigation water rights having the same place of use,
which consisted of 311 acres. Barron, 135 Idaho at 415-16, 18 P.3d at 220-21; C.R. 00230-31;
A.R. 0659-61. The proposed transfer sought to change the point of diversion and place of use for
only one of the two overlapping water rights. /d.° Thus, “[a]s in this case, the [Barron] transfer
sought to separate the overlapping rights, with one to be moved to irrigate a separate parcel.”
C.R. 00230. The Department denied the application on several grounds, including that the
transfer would “constitute an enlargement in use of the original right.” A.R. 0408, 0414, 0660.
The district court affirmed the Department’s decision, and Barron appealed to this Court.

Barron, 135 Idaho at 416, 18 P.3d at 221.

(underlining added). See A. Lynne Krogh-Hampe, Injury and Enlargement in Idaho Water Right
Transfers, 27 IDAHO LAW REVIEW 249, 278 (1990-1991) (“[Idaho Code section 42-222]
prohibits enlargements generally but allows expansions in irrigated acreage of storage water,
which in turn implies that expansions in irrigated acreage of direct flow rights are not authorized
and are therefore considered an enlargement.”). Addendum 2 includes a copy of the Kroghe-
Hampe article.

® The transfer proposed to split the subject water right into two separate water rights with points

of diversions and places of use several miles distant from the original point of diversion and
place of use. Barron, 135 Idaho at 415, 18 P.3d at 220; A.R. 0659.
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This Court addressed the question of “enlargement in use” at length, and including “the
relationship between” the two overlapping water rights. Barron, 135 Idaho at 419-20, 18 P.3d at
224-25. In discussing the relationship, this Court stated as follows:

The problem arising with Barron’s proposed transfer is that the previously

combined use of the two water rights is limited to the consumptive use on the 311

acre tract of land. If water right 37-02801 is moved to another tract, (or tracts)

with the result that the two rights would irrigate more than 311 acres, then there is

an enlargement of the water right.
1d. (parenthetical in original; italics added).

This holding is directly applicable to this case, as both the hearing officer and the district
court recognized. A.R. 0659-62; C.R. 00230-32. In this case, as in Barron, two irrigation water
rights are appurtenant to the same place of use, and the Appellants seek to move one of these two
overlapping or stacked water rights to a new location. Id. As in Barron, these two water rights
have previously been used only to irrigate the same tract of land. Id.; A.R. 0370-71, 0376-78,
0446, 0657; Appellants’ Briefat 7. As in Barron, if the transfer is approved, the two overlapping
water rights would be “unstacked,” and the total number of acres authorized for irrigation under
the two water rights would increase significantly—in this case the authorized acreage would
double, increasing from 53.9 acres to 107.8 acres. A.R. 0662; C.R. 0232; Appellants’ Brief at 9-
10.

There would be no enlargement if the total acreage to be irrigated under the Application
was limited to historic levels, such as by drying up acres at the existing place or use, and/or

limiting the irrigated acreage at the proposed place of use. Barron, 135 Idaho at 420, 18 P.3d at

225; A.R. 0663; see also A.R. 0140 (referring to the requirement of “drying up of acres at the
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original place of use” when the transfer proposes “to change the place of use for an irrigation
water right to another location”). The Appellants have represented, however, that they intend to
continue irrigating the 53.9 acres of the existing place of use with the ASCC shares, and to
irrigate the 53.9 acres at the proposed place of use with water right 35-7667. A.R. 0288, 0658,
0662; Appellants’ Brief at 9-10, 26-27.

Under Barron, therefore, the conclusion is clear: approving the Application would
impermissibly enlarge the use of water right 35-7667. See Barron, 135 Idaho at 419-20, 18 P.3d
at 224-25 (“If water right 37-02801 is moved to another tract, (or tracts) with the result that the
two rights would irrigate more than 311 acres, then there is an enlargement of the water right.”)
(parenthetical in original).

B. Approving the Application Would Enlarge Diversions and Consumptive Use.

Enlargements are not limited to increases in irrigated acreage. An increase in the amount
of water diverted or used is also an enlargement. Fremont-Madison Irr. Dist., 129 Idaho at 458,
926 P.2d at 1305; City of Pocatello v. Idaho, 152 1daho 830, 835, 275 P.3d 845, 850 (2012).
“Under 1.C. § 42-222(1), the director may consider historical consumptive use, as defined in I.C.
§ 42-202B, as a factor in determining whether a proposed transfer would result in an
enlargement in use or injure other water rights.” Barron, 135 Idaho at 419, 18 P.3d at 224

(footnote omitted).’

7 “The director may consider consumptive use, as defined in section 42-202B, Idaho Code, as a
factor in determining whether a proposed change would constitute an enlargement in use of the
original water right.” Idaho Code § 42-222(1).
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The record establishes that approving the Application would lead to a significant increase
in the total volume of water diverted and consumptively used under the ASCC shares and water
right 35-7667 as compared to when they were stacked. Even if only water right 35-7667 is
considered, approving the Application would lead to a significant increase over its historic
diversions and use.

Prior to applying for water right 35-7667, Vern Duffin held ASCC shares sufficient to
irrigate the place of use with surface water delivered through ASCC’s distribution system, but
had difficulty receiving this water. A.R. 0377-79, 0446, 0657; C.R. 00230; Appellants’ Brief at
7. He therefore sought and obtained a ground water right sufficient to irrigate the place of use,
and from 1980 until the end of 2016, the place of use was irrigated exclusively with water from
water right 35-7667. Id. Since 2017, however, the place of use has once again been irrigated
exclusively with the ASCC water. Id.

In short, water right 35-7667 has been used only in years when the ASCC water has not
been used. /d. There has never been a year in which both the ASCC shares and water right 35-
7667 have both been used. Id. This would no longer be the case if the Application is approved.
Approving the Application would allow both water sources—the ASCC shares and water right
35-7667—to be fully used in every year. The record confirms that this is what the Appellants
intend to do. A.R. 0288, 0658, 0662; Appellants’ Brief at 9-10, 26-27.

Clearly, both diversions and consumptive use will significantly increase over historic
levels if both the ASCC shares and water right 35-7667 are fully used, every year, to irrigate two

different 53.9 acre parcels. Even considering only water right 35-7667, diversions and
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consumptive use would increase significantly with respect to historic use, because historically
this water right has been used only in years when the ASCC shares were not used. A.R. 0377-
78, 0446, 0657; 0662; C.R. 00230; Appellants’ Brief at 7. Approving the transfer would allow
the Appellants to fully use water right 35-7667 in any and all years, including years when the
ASCC shares are being used. As a result, approving the Application would lead to a significant
increase in the amount diverted and consumptively used under water right 35-7667. The district
court expressly recognized this problem:

Simply stated, the transfer would permit the Duffins to do what they cannot do

now—use the full water supply under each overlapping water right at the same time

for purposes of irrigation. The ability to use the full amount authorized under the

ground water right for irrigation even if they are also irrigating the original place of
use with their ASCC shares is an enlargement of the ground water right.

C.R. 0234 (underlining added; italics in original).

This conclusion follows from the undisputed facts in the record, and disproves the
Appellants’ contention that “[t]he historic ground water diversion amount will be virtually
identical at the proposed new place of use” and that “there will be no material change to the
amount of ground water historically pumped from the ESPA under 35-7667 at the new location.”
Appellants’ Brief at 10 (footnote omitted); see also id. at 14, 26 (similar). This contention
overlooks the undisputed fact that in the last five years no ground water has been pumped under
water right 35-7667. It also ignores the undisputed fact that while the ASCC shares and water

right 35-7667 have never been used in the same year, both will be used every year if the

Application is approved.
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Thus, a significant increase in the volume of water diverted and used under the formerly
stacked water rights is guaranteed if the Application is approved. The total amount diverted
under just water right 35-7667, alone, will also increase over historic levels, because it will be
fully used every year—not just in years when the ASCC shares are not being used. By any
measure, diversions will increase, which constitutes an enlargement in the use of water right 35-
7667. See City of Pocatello, 152 Idaho at 835, 275 P.3d at 850 (“‘An increase in the volume of

299

water diverted is an enlargement’”’) (citation omitted).

In sum, the enlargement analysis in this case is simple and straightforward. The
undisputed facts and this Court’s decision in Barron compel the conclusion that approving the
Application would significantly enlarge the irrigated acreage, and would also significantly
enlarge diversions and consumptive use. The Application was therefore appropriately denied as
an “enlargement in use of the original right.” Idaho Code § 42-222(1). This Court should

affirm the decision of the district court.

C. The Appellants’ Attempts to Avoid Barron Lack Merit.

The Appellants cannot materially distinguish the facts and issues in case from those in the
Barron case, and do not try to do so. Rather, the Appellants seek to escape Barron’s
enlargement analysis and holdings by asserting they are merely dicta, that Barron has been
superseded, and that in this case Barron is only relevant to the question of statutory forfeiture.
Each of these arguments lack merit, as discussed below.

i. Barron’s Enlargement Discussion Is Not Dicta.

The Appellants assert the only real issue in Barron was the procedural question of
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whether Barron had complied with the Department’s requests for more information regarding the
proposed transfer. Appellants’ Brief at 28-36. This assertion is simply incorrect.

The Department denied Barron’s application for several reasons, including that it would
“constitute an enlargement in use of the original right.” A.R. 0408, 0414, 0660. Barron
appealed this denial to the district court, and then to this Court. Barron, 135 Idaho at 416, 18
P.3d at 221. In the appeal, Barron contended that the issues before this Court included the
question of whether the Department’s denial of his application was supported by substantial and
competent evidence, id. at 416, 18 P.3d at 221, and specifically argued that the Department
“made several findings pertaining to enlargement that are not supported in the record.” Id. at
418, 18 P.3d at 223. As previously discussed, this Court disposed of those arguments in a
lengthy discussion entitled “Enlargement in Use,” which specifically addressed the question of
the “the relationship between” the two overlapping water rights. /d. at 418-21, 18 P.3d at 223-
26. This Court concluded that approving the transfer would result in “an enlargement of the
water right.” Id. at 420, 18 P.3d at 225.

Thus, the question of enlargement was squarely before this Court in Barron, and was
addressed at length. It was necessary for this Court to reach and resolve the question of
enlargement in order to address the issues and arguments Barron raised in the case. The district
court also determined that this Court’s enlargement analysis in Barron “was necessary to decide
the issue presented to [this Court].” C.R. 00232; see also A.R. 0661 (“Duffin’s arguments about
judicial dictum are not persuasive.”). There is no merit in the Appellants’ contention that the

Barron enlargement analysis is “dicta.” See In re SRBA Subcase Nos. 65-23531 & 65-23532,
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163 Idaho 144, 157 n.8, 408 P.3d 899, 912 n.8 (2018) (“This basis of /n re SRBA, in which we
applied both statute and established case law, was essential to resolving the case and cannot be
reduced to mere dicta.”).’

ii. Barron Has Not Been “Superseded.”

The Appellants also argue that Barron’s enlargement analysis and holdings have been
“superseded” by other decisions of this Court, by statutory amendments to the definition of
“consumptive use,” and by a transfer policy guidance memorandum. Appellants’ Brief at 21, 29,
34. These arguments are also unavailing.

1. Fremont-Madison and the “Water Right Interpretation” Cases Did
Not “Supersede” Barron.

One of the decisions of this Court that the Appellants point to as “superseding” Barron is
the Fremont-Madison decision. The Appellants argue that in Fremont-Madison, this Court
interpreted Idaho Code § 42-222 as strictly limiting the enlargement analysis to the “original
right,” Appellants’ Brief at 8-10, thereby superseding Barron’s approach of examining “all
evidence,” including “the relationship” between water rights having the same purpose and place
of use. Barron, 135 Idaho at 418-20, 18 P.3d at 223-25.

These assertions lack merit. The Fremont-Madison decision did not interpret or apply

Idaho Code § 42-222, but rather interpreted the “amnesty statutes,” Idaho Code §§ 42-1425, 42-

8 Even if Barron’s enlargement analysis and holdings did amount to “dicta,” that would not mean
this Court should disregard Barron. As the district court pointed out, “even if the analysis is
dicta, the Court finds it persuasive and adopts it to the facts of this case in the same fashion as it
was adopted by the hearing officer.” C.R. 00232. This Court should reach the same conclusion
if it determines that Barron’s enlargement discussion is “dicta.”
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1426, and 42-1427. Fremont-Madison Irr. Dist., 129 Idaho at 455-63, 926 P.2d at 1302-10. The
Fremont-Madison decision also did not mention Barron—indeed, the Barron decision was

issued five years later, in 2001. If either one of these two decisions “superseded” the other, then

it was Barron that “superseded” Fremont-Madison.

The Appellants’ assertion that this Court should rely upon certain “water right
interpretation” decisions that have “superseded” Barron, Appellants’ Brief at 29, also lacks
merit. The “water right interpretation” cases cited by the Appellants, Appellants’ Brief at 16-19,
29, addressed (and rejected) arguments that a water right included a right or entitlement that was
inconsistent with the plain language of the license or decree.’ Barron did not address any such
contention, and this Court did not state or imply that its analysis of “the relationship between”
the subject water right and an overlapping irrigation water right had the effect of implying a new

right or entitlement into the subject water right. Barron, 135 Idaho at 419-20, 18 P.3d at 224-25.

9 See McInturff'v. Shippy (In re CSRBA Subcase No. 49576), 165 Idaho 489, 496, 447 P.3d 937,
944 (2019) (“The disputed water license states: ‘This water right is appurtenant to the described
place of use.” Shippy and Cedar Creek argue that this language vests ownership of the water
right with the owner of the land, Cedar Creek™); In re SRBA, Subcase Nos. 65-23531 and 65-
23531, 163 Idaho at 149, 408 P.3d at 904 (“As relevant here, BCID contended the Late Claims
were unnecessary because, as BCID asserted, the existing water rights already authorize the
water rights asserted in the Late Claims.”); United States v. Black Canyon Irr. Dist., 163 Idaho
54, 58,408 P.3d 52, 56 (2017) (same); City of Blackfoot v. Spackman, 162 Idaho 302, 307, 396
P.3d 1184, 1189 (2017) (“recharge is simply not included in 181C’s purpose of use element”);
Rangen, Inc. v. IDWR, 159 Idaho 798, 803, 367 P.3d 193, 198 (2016) (“Rangen argued that
although its partial decrees . . . state that the source for the right is the Martin—Curren Tunnel, the
source actually includes the entire spring complex.”).
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Further, none of the cited “water right interpretation” decisions mentioned Barron, or can
be read as implicitly “superseding” Barron’s enlargement analysis and holdings. Appellants’
Brief'at 29. None of these decisions addressed a question of whether a transfer would enlarge the
use of a water right. None of these decisions interpreted or applied Idaho Code § 42-222,
beyond the brief statements in the City of Blackfoot decision that Idaho Code § 42-222 requires
the filing of an application for transfer in order to change the purpose or nature of use of a water
right. City of Blackfoot v. Spackman, 162 Idaho 302, 308, 310 & n.4, 396 P.3d 1184, 1190, 1192
& 1n.4 (2017). The Appellants simply mischaracterize the “water right interpretation” cases in
asserting that they superseded Barron: they clearly did not.!® See also C.R. at 00232 n.7 (“The
Duffins appear to argue the City of Blackfoot v. Spackman . . . effectively overruled Barron. It
did not.”).

2. The 2004 Amendment to Idaho Code § 42-202B Did Not
“Supersede” or Undermine Barron.

The Appellants also point to the 2004 amendment to the statutory definition of
“consumptive use” as “superseding” Barron’s enlargement analysis and holdings. Appellants’
Briefat 20-21. This amendment to Idaho Code § 42-202B(1) stated, in part, that “[c]Jonsumptive
use is not an element of a water right,” and that “[c]hanges in consumptive use do not require a

transfer pursuant to section 42-222, Idaho Code.” 2004 Idaho Sess. Laws 733.

10 As discussed in a subsequent section of this brief, this mischaracterization is central to the
Appellants’ request that this Court adopt a new theory of “enlargement”—a theory that lacks any
support in Idaho law, and that if adopted would not only overthrow well-established enlargement
principles, but would also have far-reaching effects for water right administration generally.
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The transfer in Barron, however, was not a request to change consumptive use, but rather
a request to change the point of diversion and place of use. Barron, 135 Idaho at 415, 18 P.3d at
220. Moreover, in Barron this Court did not hold that consumptive use was an element of
Barron’s water right, but rather that “[u]nder I.C. § 42-222(1), the director may consider
historical consumptive use, as defined in I.C. § 42-202B.” Id. at 419, 18 P.3d at 224. Thus, had
the Legislature intended in 2004 to overrule Barron, or otherwise prohibit consideration of
consumptive use in an enlargement analysis under Idaho Code § 42-222(1), then the provision in
that statute expressly authorizing such consideration of consumptive use would have been
deleted. It was not, however, even though the statute was amended in 2004 to make other
changes. 2004 Idaho Sess. Laws 280-83. This confirms that the 2004 amendment to Idaho Code
§ 42-202B did not abrogate or disapprove of this Court’s enlargement analysis and holdings in
the Barron decision.

3. The Transfer Memo and Peppersack Testimony Are Consistent
with Barron.

The Appellants also argue that Barron was effectively “superseded” by the Department’s
2009 policy guidance memorandum regarding the processing of transfer applications (“Transfer
Memo™). Appellants’ Brief at 29; see also A.R. 0127 (“The purpose of this memorandum is to
provide policy guidance for processing applications for transfers of water rights pursuant to
Section 42-222, Idaho Code, and other applicable law.”) (italics in original). An administrative
policy guidance memorandum such the Transfer Memo obviously cannot “supersede” a decision

of this Court, however.
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What the Appellants appear to argue, rather, is that the 7Transfer Memo is an agency
interpretation of the changes in transfer law wrought by the “water right interpretation cases” and
the 2004 statutory amendment, and therefore should be accorded “considerable weight” in this
case. Id. at 22-27,29-30. This argument is based on a false premise. As discussed above,
nothing in the “water right interpretation cases” or the 2004 amendment “superseded” Barron,
and nothing in the Transfer Memo states or implies otherwise. A.R. 0127-63.

Further, the Appellants mischaracterize the Transfer Memo’s plain language by asserting
it proves “there must be an express element or condition limiting consumptive use before such
limitation can be enforced” in a transfer proceeding. Appellants’ Brief at 24.'' The Transfer
Memo simply recognizes that consumptive use is not a consideration when “‘no element of the
water right is changed,”” unless there is a specific condition limiting the amount of consumptive
use. Id. (quoting A.R. 0130). This passage plainly does not require that there be a consumptive
use condition before evaluating the potential for an enlargement under a proposal to change the
place of use element of a water right.

The Appellants also mischaracterize the Transfer Memo in asserting it states that
consumptive use is part of an enlargement analysis only “when there is a proposal to change the
nature or purpose of use.” Appellants’ Brief at 24. The Transfer Memo expressly recognizes that

“*historical consumptive use’” is considered in “‘certain other circumstances” as well. /d.

! The water rights at issue in Barron did not have such conditions, A.R. 0663; Appellants’ Brief
at 28, and nothing in the Barron decision supports a conclusion that there must be an “express
condition” limiting consumptive use before it can be considered in the enlargement analysis
required by Idaho Code § 42-222(1).
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(quoting A.R. 0130); see also A.R. 0154 (“Enlargement will occur if the . . . extent of beneficial
use (except for nonconsumptive water rights) exceeds the amounts or beneficial use authorized
under the water right(s) prior to the proposed transfer.”) (parentheticals in original). The
Transfer Memo also states that a proposal to change the place of use for only one of two stacked
irrigation water rights “is presumed to enlarge the right.” A.R. 0154.

Thus, as the Final Order stated, “Duffin’s arguments related to the Transfer Memo are
meaningless because Duffin is alleging a conflict where there is none. This order is consistent
with the Transfer Memo.” A.R. 0664.

The Appellants’ reliance on the 2017 deposition testimony of former Department
employee Jeff Peppersack, the identified author of the Transfer Memo,'* Appellants’ Brief at 25-
27, 1s also misplaced. The Appellants assert Peppersack’s testimony proves the Final Order
erred in reasoning that “overlapping places of use imply a combined use,” and concluding that a
combined use is “‘determined by the place of use descriptions for the rights, not by the existence
of or absence of water right conditions.”” Id. at 24-25 (quoting Final Order) (bold in Appellants’
Brief omitted).

The testimony cited by the Appellants simply explains that the presumption of
enlargement that arises when an application seeks to “unstack” two or more stacked irrigation

water rights can be rebutted by an affirmative showing that there would be no enlargement of the

12 As Peppersack explained in the deposition, the drafting of such administrative memoranda is
“usually a group effort.” A.R. 0467 (transcript page 19).
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extent of water usage. A.R. 0469-70 (transcript pages 29-32); see also id. 0470 (transcript page
31, lines 16-17) (“we would presume that it enlarges the water right without other information
showing otherwise.”). The Transfer Memo also recognizes that this presumption can be rebutted.
A.R. 0154-55. In this regard, both the Transfer Memo and Peppersack’s testimony are consistent
with Barron, which also recognized that the presumption of enlargement in use can be
rebutted—but that it had not been in that case. See, e.g., 135 Idaho at 420, 18 P.3d at 225
(“[Barron] asserts that the proposed transfer would result in the licensed place of use being
farmed as dry land. Barron, however, neither owns nor exercises any control over the land upon
which 37-02801 or 37—07295 is appurtenant,” and “on several occasions failed to provide the
Department with the requested information, instead relying on imprecise facts and assertions.”).

In sum, the Appellants’ assertions that the Final Order erred by not according
“considerable weight” to the Transfer Memo, Appellants’ Brief at 22, rely on
mischaracterizations of the Transfer Memo and Peppersack’s testimony. The Final Order is
fully consistent with the Transfer Memo and Peppersack’s testimony—and they are all consistent
with Barron.

iii. Barron Is Not A Forfeiture Case.

The Appellants also argue that “if Barron stands for the proposition that the Hearing
Officer asserts it does . . . then [the Barron water right] should not have been decreed forfeited in
the SRBA . ...” Appellants’ Brief at 34. The Barron decision did not raise or address the
question of whether the water right sought to be transferred was subject to forfeiture, however,

nor did it address the standards for decreeing water rights as forfeited in a general stream
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adjudication such as the SRBA. Statutory forfeiture of water rights is disfavored, McCray v.
Rosenkrance, 135 Idaho 509, 515, 20 P.3d 693, 699 (2001), and it does not appear there were
any allegations of forfeiture in the Barron case. This Court should reject the Appellants’
attempts to re-interpret Barron by reasoning backward from an SRBA decision based on an issue
not raised or decided in Barron.

Further, the question of forfeiture is beside the point in this case. This case does not
involve any allegation of forfeiture, and the Appellants have argued throughout the various
proceedings in this case that water right 35-7667 has not been forfeited. A.R. 0455, 0626;
Appellants’ Brief at 35. The hearing officer apparently assumed, as the Appellants had
repeatedly argued, that water right 35-7667 had not been forfeited. Clearly, therefore, the
Application would still have been denied on enlargement grounds even if the Final Order had
expressly determined the water right had not been forfeited. On the other hand, had the hearing
officer determined that water right 35-7667 had been statutorily forfeited for non-use, Idaho
Code § 42-222(2), the Application would still have been denied. A.R. 0148. The Appellants’
attempt inject the question of statutory forfeiture into this case is pointless.

III. THE APPELLANTS’ INTERPRETATION OF IDAHO CODE § 42-222(1)
CONFLICTS WITH THE STATUTORY LANGUAGE.

The Appellants assert that because Idaho Code § 42-222 refers to enlargement of “‘the

29

original right,”” and the Fremont-Madison decision refers to enlargement of “‘an existing water

29

right,”” they “limit the enlargement evaluation to the water right or water rights listed on the

transfer application.” Appellants’ Brief at 8-9 (quoting Idaho Code § 42-222 and 129 Idaho at
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458, 926 P.2d at 1305) (underlining added by the Appellants). The Appellants thus assert the
enlargement analysis “should be directed only at 35-7667,” and Idaho Code § 42-222(1) “does
not expand the enlargement review” to allow consideration of the ASCC shares, because no
condition on water right 35-7667 expressly combines it with the ASCC shares. Appellants’
Briefat 9-10, 13-14.13 This argument has multiple flaws.

The Appellants’ laser-like focus on the term “the original right” takes it out of its
statutory context, and ignores language that applies directly to that term. See St. Luke’s Health
Sys., Ltd. v. Bd. of Commissioners of Gem Cty., 168 Idaho 750, 756, 487 P.3d 342, 348 (2021)
(““the Court must give effect to all the words and provisions of the statute so that none will be
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void, superfluous, or redundant’) (citation omitted). This is evident when the missing context

and language are restored:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured thereby, the change does not
constitute an enlargement in use of the original right . . . .

Idaho Code § 42-222(1) (underlining and italics added).
Thus, rather than limiting the enlargement analysis to the elements of the “original right,”
Idaho Code § 42-222(1) “creates an affirmative duty on the part of the Director to ‘examine all

the evidence and available information’ when evaluating a proposed transfer,” as the district

13 The Appellants reject the district court’s conclusion that the license’s “standard IDWR
condition” regarding the “duty of water” authorizes consideration of the ASCC shares in
enlargement analysis. Appellants’ Brief at 2, 15, 36-41. This argument is addressed in a
subsequent section of this brief.
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court recognized. C.R. 0233 (quoting Idaho Code § 42-222(1)). In Barron, this Court also
emphasized the significance of the statutory requirement to “examine all the evidence and
available information” in transfer proceedings, by quoting or citing that provision at least four
times. Barron, 135 Idaho at 417, 418, 420, 421, 18 P.3d at 222, 223, 225, 226.

The statutory prohibition against enlargement “in use” of the original water right also
disproves the Appellants’ contention that the enlargement analysis is limited to the “elements” of
the original water right. Appellants’ Briefat9. A proposed transfer may involve a water right
that has not have been “used” to its full extent consistently, if at all. As this case and Barron
demonstrate, overlapping or stacked water rights often are not consistently used to the full extent
of their licensed or decreed elements. See also A.R. 0155 (“The use of a supplemental right . . .
can be highly variable from year to year”). This is the reason for the prohibition against
enlargement “in use” of the original water right. Idaho Code § 42-222(1). The statute is
intended to authorize consideration of how the subject water right has actually been used, as
confirmed by the express authorization to “consider consumptive use, as defined in section 42-
202B, Idaho Code, as a factor in determining whether a proposed change would constitute an
enlargement in use of the original water right.” Idaho Code § 42-222(1).

It follows that in a case such as this one, Idaho Code § 42-222(1) unambiguously
authorizes consideration of overlapping or stacked water rights, even if these water rights are not
identified in the transfer application. This understanding of Idaho Code § 42-222(1) was
confirmed by this Court in the Barron decision. As previously discussed, in Barron this Court

analyzed “Enlargement in Use,” and in so doing considered “The Relationship Between” the
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irrigation water right proposed for transfer and another irrigation water right having the same
place of use. Barron, 135 Idaho at 418-20, 18 P.3d at 223-25 (underlining added).'*

The Appellants nonetheless argue that this Court should adopt their interpretation of
Idaho Code § 42-222(1), because the district court allegedly held that “the ‘all’ language grants
IDWR unchecked authority to consider whatever it wants in an enlargement review, no matter
the property rights involved, or the statutory limitations imposed on its enlargement review|[.]”
Appellants’ Brief at 10. This is hyperbole, and a strawman argument that completely
mischaracterizes the district court’s decision. The district court simply held that the Department
was authorized to consider “the fact that the existing place of use is served by an overlapping
water right.” C.R. 00233. The district court did not hold that the “all” language “grants IDWR
unchecked authority to consider whatever it wants in an enlargement review,” nor does anything
in the district court’s decision remotely support such an alarmist interpretation.

Moreover, as even the Appellants admit on a subsequent page of their brief, “the phrase
‘all’ means all relevant evidence within the defined scope of evidence defined in Idaho Code §
42-222. It cannot mean literally everything.” Appellants’ Brief at 13. The Department agrees,

and notes that Idaho Code § 42-222(1) contemplates that the evidence and information must be

¥ This Court’s application of Idaho Code § 42-222(1) in Barron was consistent with how the
Department had been applying the statute for years, as evidenced by a 1990 law review article
authored by a former deputy attorney general who represented the Department. See Krogh-
Hampe, Injury and Enlargement in Idaho Water Right Transfers, 27 IDAHO LAW REVIEW at 277
(“If one of the rights is moved to another 50 acre tract, with the result that the two rights irrigate
a total of 100 acres, then there is an enlargement of the water right and an increase in the volume
of diversion and consumptive use.”). Addendum 2 includes a copy of the Kroghe-Hampe article.
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relevant to the inquires required under the statute: injuries to other water rights, enlargements in
use, consistency with the conservation of water resources within the State of Idaho and the local
public interest, and, in some case, effects on the local economy of the watershed or area within
which the source for the proposed use originates. Idaho Code § 42-222(1). Any question of
whether the Department has considered evidence outside these parameters is subject to judicial
review. Idaho Code § 42-222(5).

In sum, the Appellants’ interpretation of Idaho Code § 42-222(1) is contrary to its plain
language, and to this Court’s decision in Barron. This Court should reject the Appellants’
request to adopt a new and legally flawed interpretation of Idaho Code § 42-222(1).

IV.  THE APPELLANTS’ CHALLENGE TO THE FINAL ORDER’S
“INTERPRETATION” OF THE LICENSE IS CONTRARY TO THE
RECORD AND IDAHO LAW.

The Appellants argue the hearing officer’s reliance on Barron “sidestepped more recent
cases addressing water right interpretation and post-2001 statutory amendments addressing
consumptive use,” Appellants’ Brief at 15, by impermissibly reading a new “element” into water
right 35-7667 that is not in the license. Id. at 17-19. This argument mischaracterizes the Final

Order and is contrary to Idaho law.

A. The Final Order Is Consistent With The Elements of The License.

The Appellants repeatedly assert the hearing officer read or implied a new “element” into

water right 35-7667: the “element” of “single, combined beneficial use.” Appellants’ Brief at 1,
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11,19, 21, 25-27, 34. This allegation flatly mischaracterizes the Final Order.

A review of the Final Order confirms that it does not contain any finding or conclusion
to the effect that water right 35-7667 includes any “elements” other than those stated in the
license. What the Final Order concluded, rather, is that water right 35-7667 and the ASCC
shares “in combination, represent a single beneficial use of water” because they “authorize
irrigation of the same 53.9 acres”:

Currently, water right 35-7667 and the ASCC shares authorize irrigation of the

same 53.9 acres. These two water rights, in combination, represent a single

beneficial use of water at the existing place of use—the irrigation of 53.9 acres.
A.R. 0662. This conclusion was based on the existing elements of the water rights:

The question of whether two water rights represent a combined beneficial use is

determined by the place of use descriptions for the rights, not by the existence of

or absence of water right conditions. If two water rights authorize the irrigation of

the same acres, then the water rights represent a combined irrigation use on the

overlapping acres, regardless of whether the water right overlap is recognized in a

condition.

A.R. 0664. The Final Order’s references to the “combined beneficial use” represented by water
right 35-7667 and the ASCC shares did not impose or imply a new “element” into water right
35-7667. These passages were, rather, an interpretation of the existing elements: “purpose of

use” and “place of use.” This interpretation was consistent with this Court’s reasoning and

holdings in Barron, as the district court recognized. C.R. 0230-31." It also recognized what the

15 The Appellants’ arguments in the district court proceedings also included repeated assertions
that the hearing officer had read or implied a new “element” into water right 35-7667. C.R. 0060,
0065, 0074, 0076, 0085, 0087, 0098, 00174-75, 00179, 00181, 00190. The fact that the district
court did not even discuss this contention confirms that it simply is not a reasonable
characterization of the Final Order.
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parties had already agreed to in their Stipulated Statement of Facts: that the plain language of the
license authorizes irrigation of the same 53.9 acre tract irrigated by the ASCC shares. A.R.
0370.

Thus, there is no merit in the Appellants’ attempts to characterize the Final Order as
reading or implying a new “element” into the license for water right 35-7667, or as “relitigating”
or “collaterally attacking” the license. Appellants’ Briefat 1, 11,19, 21, 25-27, 34. The Final
Order’s conclusion that water right 35-7667 and the ASCC shares “represent a combined
beneficial use” for the irrigation of the same 53.9 acre tract was simply an application of
longstanding enlargement principles confirmed in the Barron decision. This fact also disproves
the Appellants’ contentions that the hearing officer did not review the plain language of the
license, Appellants’ Brief at 2, and “failed to engage in an interpretation analysis of the water
right license for 35-7667.” Appellants’ Brief at 15 (bold omitted).

B. The Appellants Mischaracterize the “Water Right Interpretation” Cases.

The Appellants’ reliance on the “water rights interpretation” decisions, Appellants’ Brief
at 17-19, is also misplaced. The “water right interpretation” cases rejected arguments that a
water right included a right or entitlement that was inconsistent with the plain language of the
license or decree.'® They do not support the Appellants’ arguments because as discussed above
the Final Order is consistent with the plain language of the license for water right 35-7667.

The Appellants’ arguments to the contrary are based on mischaracterizing the Final Order as

16" Supra page 17 & note 9.
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reading or implying a new “element” into the license, or as “relitigating” or “collaterally
attacking” the license, which it clearly did not.

To the extent the “water right interpretation” cases might have any other application in
this case, they undermine the Appellants’ interpretation of the license for water right 35-7667.
The Appellants contend the license’s lack of a condition expressly linking water right 35-7667
and the ASCC shares “should end the inquiry[.]” Appellants’ Brief at 18-19. This contention
assumes that the license already confers a right or entitlement to transfer the full amount of the
water right to a new place of use without regard to any overlapping water rights, a right that can
be limited or negated only by imposing an affirmative condition on the license. The license
contains no hint of any such right or entitlement, however, and “[w]ater transfers in Idaho are
governed by Idaho Code section 42-222.” Barron, 135 Idaho at 417, 18 P.3d at 222, not by water
right licenses and decrees. The Appellants’ position that the license implicitly embodies an
unstated entitlement to transfer the full amount of water right 35-7667 without regard to any
overlapping water rights is “inconsistent with the plain language” of the license, City of
Blackfoot, 162 Idaho at 308, 396 P.3d at 1190 (internal quotation marks and citation omitted),
and constitutes “an impermissible collateral attack’ upon it. Mclnturff'v. Shippy, 165 Idaho 489,
496, 447 P.3d 937, 944 (2019).

C. The Lack of a License Condition “Expressly” Combining Water Right 35-
7667 with the ASCC Shares Is Irrelevant.

There is no merit in the Appellants’ contention that there must be an “express condition”

in the license combining it with the ASCC shares, or identifying either it or the ASCC shares as
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“supplemental” to the other, before the question of combined or overlapping use can be
considered within the enlargement analysis. Appellants’ Briefat 1, 14, 24, 26, 36-37; see also
id.at 19 (“If there are no words combining these rights (the water right elements, conditions, or
other language in the water right) then no combination exists”) (parenthetical in original). No
such “express” condition or language is necessary because the elements of the license for water
right 35-7667 already define it in terms of the same beneficial use authorized by the ASCC
shares: irrigation of the 53.9 acre tract. As the Final Order stated, “[1]f two water rights
authorize the irrigation of the same acres, then the water rights represent a combined irrigation
use on the overlapping acres, regardless of whether the water right overlap is recognized in a
condition.” A.R. 0664.

This conclusion is consistent with Barron. The water rights in Barron also did not
include any elements or conditions expressly “combining” them, or designating one as “primary”
and the other as “supplemental.” A.R. 0663; Appellants’ Brief at 28. Even so, this Court
concluded that it was appropriate to consider “the relationship between” the overlapping water
rights for purposes of an enlargement analysis. Barron, 135 Idaho at 419-20, 18 P.3d at 224-25.
The district court agreed that the presence or absence of such a condition in water right 35-7667
is not the controlling consideration. See C.R. 00233 (“even if the license did not contain the
conditional remark, the Court still finds the hearing officer appropriately considered the ASCC

shares.”).!”

17 The “conditional remark” referenced by the district court is discussed below.
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The question of whether water right 35-7667 is “supplemental” to the ASCC shares, or
vice versa, is also legally irrelevant in this case, despite the Appellants’ attempts to transform it
into a determinative issue. Appellants’ Briefat7, 14, 18, 21, 25-26, 28-29. While Idaho law
does not provide a formal definition of a “supplemental” water right, in general terms it can be
understood as “an additional appropriation of water to make up a deficiency in supply from an
existing water right.” Barron, 135 Idaho at 416, 18 P.3d at 221. The Transfer Memo provides a
similar and somewhat more detailed description:

A supplemental irrigation right is a stacked water right authorizing the diversion of

water for irrigation from a secondary source to provide a full supply for crops when

used in combination with a primary right. A supplemental right can provide

additional water in conjunction with a primary source, or at times when the primary

source is unavailable. The use of a supplemental right is dependent on the supply
available under the associated primary right and can be highly variable from year

to year.

A.R. 0155.

Thus, in any given case the determination of which overlapping or stacked water right is
“supplemental” is often fact-driven, and can get quite complicated. See generally id. at 0155-56;
0465-66, 0470-81. In this case, however, it does not matter which source of water is considered
“supplemental” or “primary” because the undisputed facts show that “the enlargement analysis
would be identical in either case.” A.R. 0662. Both water right 35-7667 and the ASCC shares
authorize a full supply of water for the 53.9 acre tract, but they have never been used in the same
year and have never irrigated more than 53.9 acres. Id. If the Application is approved, however,

both water sources would be fully used, every year, to irrigate a total of 107.8 acres. Id. This

constitutes an enlargement in the use of water right 35-7667, Barron, 135 Idaho 419-20, 18 P.3d
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at 224-25, regardless of whether the water right is considered to have been “supplemental” or
“primary” in the past. See also A.R. 0476 (transcript page 55) (“I guess you can call it whatever
you want. . . . I don’t know the value of calling it supplemental or not . . . ultimately I think we’d
want to get to the same place, and that’s look at the data, look at the relationship, and see if
there’s an enlargement in a transfer.”).

The license does contain a “conditional remark” stating “[t]his right when combined with
all other rights shall provide no more than 0.02 cfs per acre nor more than 4.0 afa per acre at the
field headgate.” C.R. 00229; A.R. 0034. The Appellants argue the district court erred in
partially relying on the conditional remark. The Appellants assert it is simply a “standard IDWR
condition that embodies the ‘duty of water’” that “is not a legal basis to combine authorized
irrigated acres on overlapping water rights and/or water entitlements that do not contain express
combined acreage limitations on the face of the water rights and/or water entitlements.”
Appellants’ Brief at 2; see also id.at 36-38 (similar).

The Department does not dispute that the conditional remark is a standard condition that
reflects the “duty of water” limitation, and that the remark does not “expressly” combine water
right 35-7667 with the ASCC shares. All of that is irrelevant, however, because any limitations
that the conditional remark may have on water right 35-7667 are imposed as a matter of Idaho
law, regardless of whether they are reflected or acknowledged on the face of the license. The
district court expressly recognized this principle. See C.R. 00229 (“Under Idaho law, a water
right is limited by the duty of water whether or not it is expressly stated on the face of the

instrument memorializing the right.”); id. at 00233 (“even if the license did not contain the
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conditional remark, the Court still finds the hearing officer appropriately considered the ASCC
shares”).

More to the point, however, is the fact that Idaho Code § 42-222(1), as interpreted and
applied by this Court in Barron, expressly authorizes consideration of overlapping or stacked
water rights in the enlargement analysis. The question of whether the conditional remark is “a
legal basis to combine authorized irrigated acres on overlapping water rights and/or water
entitlements that do not contain express combined acreage limitations on the face of the water
rights and/or water entitlements,” Appellants’ Brief at 2, need not be addressed.

V. THE APPELLANTS’ ARGUMENTS GO BEYOND THE RECORD.

A. The Appellants’ Arguments Regarding Rentals, Leases, and Temporary
Transfers Have Been Waived, and Lack Merit.

The Appellants contend that if this Court affirms the district court and the Final Order,
its decision will be used as “as a basis to limit water users’ collective ability to secure additional
water supplies,” out of concerns “that those supplies will be combined once they are authorized
for use on a specific parcel” pursuant to a rental, lease, or temporary transfer. Appellants’ Brief
at 40. The Appellants argue that under the reasoning of the Final Order, water rights offered for
rental or lease through the Water District 1 Storage Rental Pool or the Idaho Water Supply Bank,
or temporarily transferred pursuant to Idaho Code § 42-222A, are at risk of being deemed
“combined” with the renter or lessor’s water rights. /d. at 38-40.

These arguments were not raised or developed before the hearing officer or the district

court. There is nothing in the record that supports these arguments, or any ruling that remotely
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supports raising them for the first time on appeal. These arguments have been waived and
should not be considered by this Court. See, e.g., Izaguirre v. R & L Carriers Shared Servs.,
LLC, 155 Idaho 229, 233, 308 P.3d 929, 933 (2013) (““This Court has often stated that ‘[i]ssues
not raised below and presented for the first time on appeal will not be considered for review. . . .
[1]t is well established that in order for an issue to be raised on appeal, the record must reveal an
adverse ruling which forms the basis for an assignment of error.”””) (citations omitted).'®

Further, there is no merit in the Appellants’ argument that Final Order provides a legal
basis or precedent for deeming water rights rented, leased, or temporarily transferred to have
been permanently “combined” with other water rights during the rental, lease, or transfer period.
The Final Order’s conclusion that water right 35-7667 and the ASCC shares “represent a
combined beneficial use” for irrigation of the 53.9 acre tract was based on the fact that both are
already appurtenant to the 53.9 acre tract: they were both developed and perfected to irrigate the
same place of use. A.R. 0664.

Water rights made available for rentals, leases, or temporary transfers, however, are
appurtenant to lands other than those upon which they are used during the rental, lease, or

temporary transfer. The rental, lease, or temporary transfer does not, and cannot, make the water

18 In particular, the discussion of the Telford temporary transfer application, Appellants’ Brief at
39-40, appears to challenge the denial of that application. (The same law firm that represents the
Appellants in this case also represented Telford, as the link provided in the Appellants’ Brief
confirms.) Any argument challenging the denial of Telford’s application should presented to the
Director or the district court in accordance with the Idaho Administrative Procedure Act. This
appeal does not include the Telford record, and this Court should not consider challenges to the
denial of Telford’s application in this appeal.
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rights appurtenant to any other lands. See, e.g., Idaho Code § 42-1764(3) (“The rental of water
rights from the water supply bank shall not constitute a dedication to the lands of any renter since
the rental or distribution of water by the water bank is only incidental to its primary purposes
listed in section 42-1761, Idaho Code.”); id. § 42-222A(4) (“All temporary changes approved
pursuant to the provisions of this section shall expire on the date shown in the approval . . . and
thereafter the water right shall revert to the point of diversion and place of use existing prior to
the temporary change.”). An established irrigation water right can be made appurtenant to a new
place of use only by filing a formal application pursuant to Idaho Code § 42-222. Nothing in the
Final Order changes or undermines these statutory provisions.

B. The Record Does Not Support the Appellants’ Assertions Regarding
Transfer of the ASCC Shares.

The Appellants appear to argue that the Application should have been approved because
they could have moved their ASCC shares rather than water right 35-7667. Appellants’ Brief at
40-41. There are at least two problems with this argument.

The first problem is that this argument raises a question outside the scope of this appeal.
The Application did not propose to move the ASCC shares to a different place of use. The
record on that question has not been developed, and the statutory authority applicable to moving
ASCC shares is not Idaho Code § 42-222(1) but rather Idaho Code §§ 42-2501, 42-2507."

The second problem is that it cannot be assumed the Appellants actually would be able to

transfer the ASCC shares while leaving water right 35-7667 in place. This is shown by the

9 ASCC is “a Carey Act operating company.” Appellants’ Brief at 10.
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online “Rules and Regulations, and Polices of the Aberdeen-Springfield Canal Company,” which
state, in part, that “[n]o shares with associated ground water rights will be transferred without a
transfer of the ground water right as well (or an appropriate proportion to match the total acreage

of the transfer).” http://www.ascanal.org/Shareholders-Resources/policies-and-procedures

(visited Sept. 21, 2021).2°

VI. THE APPELLANTS ARE ASKING THIS COURT TO ADOPT A NEW
THEORY OF ENLARGEMENTS UNDER IDAHO CODE § 42-222.

The Appellants’ contentions that the Final Order misinterpreted Idaho Code § 42-222(1),
that Barron was dicta and has been superseded, and that the “water right interpretation” cases
govern transfers of water rights, are simply an attempt to have this Court adopt an entirely new
theory of enlargement under Idaho Code § 42-222(1). See A.R. 0666 (“The Duffin Brief and
Petition propose a new method of evaluating enlargement in transfer applications seeking to
separate or unstack irrigation rights.”). This theory has been cobbled together from implausible
legal premises and mischaracterizations of the administrative record, as discussed above.

Further, the Appellants’ theory of enlargement, if adopted, would have significant
consequences. It would require this Court to overrule Barron, upend well-established standards
and procedures for evaluating whether a proposed transfer would enlarge the use of the water

right, open the door to a significant expansion in ground water diversions from the ESPA, and

20 This citation is not an attempt to enlarge the record, but rather to illustrate that this Court
should not simply accept the Appellants’ characterization of facts and issues that are outside the
record developed in this case.
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have far-reaching implications for many other aspects of water rights administration in Idaho.
This Court should reject the Appellants’ new theory of enlargement and reaffirm Barron.
A. Accepting The Appellants’ Theory of Enlargement Would Overrule Barron

and Open the Door to Vastly Expanding Ground Water Irrigation on the
Eastern Snake Plain.

The Appellants seek a ruling from this Court to the effect that “the four corners” of a
water right license or decree establish the boundaries of an enlargement analysis under Idaho
Code § 42-222(1). Appellants’ Brief at 2; see also id. at 10 (“The enlargement analysis . . .
should be directed only at 35-7667.”). Under this approach, the Appellants assert, there can be
no consideration of any water rights other than one for which the transfer is sought, including
overlapping, stacked, or supplemental water rights for exactly the same purpose of use and place
of use, unless the license or decree includes a condition that expressly identifies those other water
rights, and links them to the water right to be changed. /d. at 1, 14, 18-19, 36-38.

This novel theory is directly contrary to Barron’s interpretation and application of Idaho
Code § 42-222(1), as discussed above. The Appellants do not argue otherwise, but rather
incorrectly characterize Barron as “dicta” or “superseded.” Adopting the Appellants’ theory of
enlargement, therefore, would require this Court to overrule Barron.

Adopting the Appellants’ theory of enlargement would also require this Court to re-
interpret Idaho Code § 42-222(1)’s mandate that that the Director of the Department “shall
examine all the evidence and available information and shall approve the change in whole, or in
part, or upon conditions, provided . . . the change does not constitute an enlargement in use of the

original right . . . .” Idaho Code § 42-222(1). In particular, the Appellants’ theory would require
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this Court to ignore the requirement to examine “all” the evidence and available information, and
to read the words “in use” out of the phrase “enlargement in use of the original right.” No other
interpretation of the statute supports the Appellants’ enlargement theory.

Adopting the Appellants’ theory would also overthrow enlargement standards and
procedures the Department has used for decades in evaluating transfer applications. The
Department has considered overlapping, stacked, and supplemental water rights in evaluating
enlargements under Idaho Code § 42-222(1) since at least 1990. See A. Lynne Krogh-Hampe,
Injury and Enlargement in Idaho Water Right Transfers, 27 IDAHO LAW REVIEW 249, 277 (1990-
1991) (“If one of the rights is moved to another 50 acre tract, with the result that the two rights
irrigate a total of 100 acres, then there is an enlargement of the water right and increase in the
volume of diversion and consumptive use.”).?! As the Transfer Memo, which was written in
2009, states: “An application for transfer proposing to ‘unstack’ one or more water rights used
for irrigation other use, without changing all the rights for the same use, is presumed to enlarge
the water right.” A.R. 0154. Peppersack’s deposition testimony 2017 confirmed that
consideration of overlapping or stacked water rights has always been central to the enlargement
analysis conducted pursuant to Idaho Code § 42-222(1). A.R. 0469-70 (transcript pages 29-32).
The Final Order also recognized that “[h]istorically, the Department has held that water rights
appurtenant to the same irrigated acres cannot be separated or unstacked without a reduction in

the total authorized beneficial use under one or both of the rights.” A.R. 0666.

21 Krogh-Hampe is a former deputy attorney general for the Department. /d. at 249. Addendum
2 contains a copy of this article.
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Consistency in interpreting and applying the law is important to the Department and to
water users, as the Appellants acknowledge. Appellants’ Briefat 22. If the Appellants’ new
enlargement theory is accepted, however, the Department’s well-established standards and
understandings would no longer have any place in the enlargement analysis required by Idaho
Code § 42-222(1). In transfers involving overlapping or stacked water rights, the Appellants’
theory would often reduce the enlargement analysis to a simple review of the elements and
conditions of the subject water right. See Appellants’ Brief at 19 (“This should end the inquiry”).

The practical ramifications of such a change include the potential for significantly
increasing ground water diversions from the ESPA. See A.R. 0666 (“Duffin’s new approach to
enlargement, if adopted by the Department, could have far-reaching effects.””). For example, as
the Final Order pointed out, approximately 27,000 acres within the service boundary of the
Aberdeen-Springfield Canal Company have ground water rights that overlap with the company’s
surface water rights. /d. “The vast majority” of these overlapping ground water rights—more
than 23,000 acres—were decreed without the type of “express conditions” necessary to authorize
consideration of the overlap under the Appellants’ theory. Id.; see Appellants’ Brief at 1, 14, 24,
36-37 (referring to “express condition” or “express conditions”).

Under the Appellants’ theory, the lack of such conditions will “end the [enlargement]
inquiry” regarding proposals to change the place of use for these water rights. Appellants’ Brief
at 18-19. Thus, these overlapping or stacked ground water rights could be transferred to new
places of use without any consideration of the “relationship between” the overlapping surface

water and ground water rights, including whether the total acreage irrigated and amount of water
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diverted under both water rights would increase as a result of the transfer. Barron, 135 Idaho at
419-20, 18 P.3d at 224-25. This approach would not be limited to overlapping water rights
within ASCC’s service boundary, but would apply across the entire ESPA, and indeed all of
Idaho. The Appellants’ theory thus opens the door to a “vast expansion” in irrigated acreage and
ground water diversions on the Eastern Snake Plain, A.R. 0666-67, and other water-limited
areas. The district court also implicitly recognized this potential outcome. See C.R. 00235
(“Like a new appropriation of water, the transfer would increase the burden on the aquifer for the
reasons discussed in the enlargement analysis™).??

B. Accepting The Appellants’ Arguments Would Lay The Legal Foundation for

Far-Reaching Changes in Licensing, Decreeing, and Administering Water
Rights in Idaho.

Accepting the Appellants’ new theory of enlargement would also lay the legal foundation

for fundamentally altering many other aspects of water rights administration. The premise of the

EAN13

Appellants’ “water right interpretation” argument is that water right licenses and decrees contain
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a ““‘complete and exclusive statement’” of all limitations on the water right, and any restrictions

on the use of a water right “must necessarily be express” in the license or decree itself.

Appellants’ Brief at 18, 20 (citation omitted) (italics and underlining added). This premise

22 There is no merit in the Appellants’ contention that “there will be no change in effect to the
ESPA in the exercise of 35-7667 at the proposed new place of use.” Appellants’ Brief at 26.
This contention is contrary to the undisputed facts in the record, for reason discussed previously.
Supra pages 11-14.
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sharply diverges from established Idaho law.

Idaho water law is based on the prior appropriation doctrine. Idaho Const. Art. XV § 3;
see also Drake v. Earhart, 2 Idaho 750, 753, 23 P.541, 542 (1890) (describing “prior
appropriation” as “the settled law”’). Many essential principles of the prior appropriation
doctrine as established by Idaho law are not expressly stated in all (or even most) water right
licenses or decrees. For instance, most water right licenses and decrees do not recite the well-
prohibition against wasting water. See Stickney v. Hanrahan, 7 Idaho 424, 433, 63 P. 189, 191
(1900) (“It is the policy of the law to prevent the wasting of water.””). Most water right licenses
and decrees also do not recite the restriction against using any more water than required for the
authorized beneficial use, even if the water right is licensed or decreed for a larger quantity. See
Munn v. Twin Falls Canal Co., 43 Idaho 198, 207, 252 P. 865, 867 (1926) (“The law allows the
appropriator only the amount actually necessary for the useful or beneficial purpose to which he
applies it. . . . No person is entitled to use more water than good husbandry requires.”). Most
water right licenses and decrees do not even include provisions expressly restricting use of the
water right when necessary to protect senior-priority water rights. See Idaho Code § 42-607 (“It
shall be the duty of said watermaster . . . to shut and fasten . . . the headgates or controlling

works for the diversion of water . . . in order to supply the prior rights of others™).?*

23 Even the basic principle that “first in time is first in right” often is not stated or recognized in

water right licenses and decrees. Rather they simply define a “priority date.” But that is not the
same as “expressly” authorizing curtailment in order to protect senior-priority water rights. See
Appellants’ Brief at 20 (arguing that restrictions on the use of water rights “must necessarily be

express” in the license or decree itself) (italics and underlining added).
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The obvious reason that these restrictions and limitations often are not expressly stated in
water right licenses or decrees is because they are implied into every water right as a matter of
law under Idaho’s prior appropriation doctrine. See, e.g., In Matter of Distribution of Water to
Various Water Rts. Held By or For Ben. of A & B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d
828, 838 (2013) (“The prior appropriation doctrine is comprised of two bedrock principles—that
the first appropriator in time is the first in right and that water must be placed to a beneficial
use.”); United States v. Pioneer Irr. Dist., 144 1daho 106, 113, 157 P.3d 600, 607 (2007)
(“Beneficial use is enmeshed in the nature of a water right”). These aspects of the prior
appropriation doctrine are binding on all water right holders and apply in water rights
administration, even if they are not “expressly” recited in water right licenses and decrees.

This principle is explicitly recognized in the SRBA’s Final Unified Decree. See In re
SRBA, Final Unified Decree at 13 (Idaho 5™ Jud. Dist.) (Aug. 25, 2014) (“The decreed water
rights shall be administered in the Snake River Basin water system in accordance with this Final

Unified Decree and applicable federal, state, and tribal law”) (underlining added). This Court

implicitly recognized the same principle in American Falls Reservoir District No. 2 v. IDWR,

143 Idaho 862, 154 P.3d 433 (2007), another case in which it was argued that consideration of
facts or legal principles not stated within the four corners of a water right decree would constitute
a “re-adjudication” of the water right. See 143 Idaho at 877, 154 P.3d at 448 (“reasonableness is
not an element of a water right; thus, evaluation of whether a diversion is reasonable in the
administration context should not be deemed a re-adjudication.”); id. at 880, 154 P.3d at 451

(rejecting an assertion that irrigators “should be permitted to fill their entire storage water right,
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regardless of whether there was any indication that it was necessary to fulfill current or future
needs and even though the irrigation districts routinely sell or lease the water for uses unrelated
to the original rights” as “simply not the law of Idaho.”).

Thus, it is directly contrary to well-established Idaho law for the Appellants to assert that
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a water right license or decree is a “‘complete and exclusive statement’” of all limitations on the
water right, and that any restrictions on the use of a water right “must necessarily be express” in
the license or decree itself. Appellants’ Brief at 18, 20 (citation omitted). Adopting such a
theory would have the effect of requiring that all future water right license and decrees issued in
Idaho must include not only the statutorily required elements, Idaho Code §§ 42-202, 42-219,
14-1411(2), 42-1412(6), but must also expressly recite all the possible scenarios in which the use
of the water right might be restricted or limited in the future. “Administering a water right is not
a static business,” A & B Irr. Dist. v. Idaho Conservation League, 131 Idaho 411, 414, 958 P.2d
568, 571 (1997), however, and it is impractical, if not well-nigh impossible, to envision every
possible application of Idaho’s prior appropriation at the time a water right is licensed or
decreed.

Adopting the Appellants’ theory would also effectively overrule many of this Court’s
decisions regarding water rights administration, or at least cast significant doubt upon them. The
AFRD? decision, for instance, states that “[s]Jomewhere between the absolute right to use a
decreed water right and an obligation not to waste it and to protect the public’s interest in this

valuable commodity, lies an area for the exercise of discretion by the Director.” Am. Falls

Reservoir Dist. No. 2, 143 Idaho at 880, 154 P.3d at 451. Another example is this Court’s
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decision approving the use of a “baseline methodology” in conjunctive administration. /n Matter
of Distribution of Water to Various Water Rts. Held By or For Ben. of A & B Irrigation Dist.,

155 Idaho at 648-53, 315 P.3d at 836-41. Both of these decisions—and these are just two
obvious examples—would be effectively overruled if this Court were to accept the Appellants’
theory that a water right license or decree is a “‘complete and exclusive statement’ of all
limitations on the water right, and that any restrictions on the use of a water right “must
necessarily be express” in the license or decree itself. Appellants’ Brief at 18, 20 (citation
omitted).

Finally, accepting the Appellants’ theory would throw the administration of existing
water rights into disarray, because water rights have been licensed and decreed with the
understanding that all principles of Idaho’s prior appropriation doctrine apply, even though they
are not expressly recited within the license or decree. Any future administration action regarding
such water rights would be limited by what is expressly stated within the four corners of the
license or decree, and open to legal challenge on grounds that the license or decree did not
expressly authorize the action taken.

There is no merit in the Appellants’ argument that “it would constitute serious turmoil
and confusion for water right holders” if the Appellants’ theory of water rights is not adopted.
Appellants’ Brief at 20. Idaho statutes and decisions of this Court put all water users on notice
that all of the principles of Idaho’s prior appropriation doctrine apply in water rights
administration, even if they are not “expressly” recited in water right license and decrees. See

Idaho Code § 42-602 (“The director of the department of water resources shall distribute water in
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water districts in accordance with the prior appropriation doctrine.”); In re SRBA, 157 1daho 385,
393,336 P.3d 792, 800 (2014) (same). Idaho water right holders are charged with knowledge of
the prior appropriation doctrine as established by Idaho law. See Wilson v. State, 133 Idaho 874,
880, 993 P.2d 1205, 1211 (Ct. App. 2000) (“it is axiomatic that citizens are presumptively
charged with knowledge of the law once such laws are passed”).

VII. THE DEPARTMENT IS ENTITLED TO AN AWARD OF ATTORNEYS
FEES.

The Department is entitled to an award of reasonable attorney’s fees pursuant to Idaho
Code § 12-117(1). This statute states that “in any proceeding involving as adverse parties a state
agency . . . the court hearing the proceeding, including on appeal, shall award the prevailing
party reasonable attorney's fees . . . if it finds that the nonprevailing party acted without a
reasonable basis in fact or law.” The Appellants’ arguments demonstrate that they did not have a
reasonable basis in fact or law for filing this appeal.

As previously discussed, a number of the key factual assertions in the Appellants’
arguments are clear mischaracterizations of undisputed facts established in the record. The
Appellants repeatedly asserted, for instance, that the hearing officer read or implied a new
“element” in the license for water right 35-7667, and either ignored or failed to “interpret” the
plain language of the license. The hearing officer’s analysis, however, did not read a new
element into the license but rather recognized and interpreted the existing elements.

The Appellants also repeatedly asserted that there will be no increase in the amount of

water diverted under water right 35-7667 if the Application is approved, and that approving the
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Application will not increase the burden on the ESPA. The undisputed facts and Appellants’
admissions demonstrate, however, that both ASCC shares and water right 35-7667 will be fully
used every year if the Application is approved, even though that has never been true in the past.
Approving the Application would result in a significant increase in diversions and consumptive
use, regardless of whether the analysis focuses on both the ASCC shares and water right 35-
7667, or focuses solely on water right 35-7667.

The Appellants also asserted that the Transfer Memo and the Peppersack testimony prove
the Department does not consider overlapping or stacked water rights in an enlargement analysis
under Idaho Code § 42-222(1) unless the subject water right has an express condition combining
it with the overlapping or stacked water rights. The plain language of the Transfer Memo and the
Peppersack testimony demonstrate that the opposite is true: the Department has always
considered overlapping or stacked water rights in the enlargement analysis required by Idaho
Code § 42-222(1), regardless of whether there are express conditions combining the water rights.

The Appellants also made facially implausible legal arguments. The Appellants
essentially argued that the terms “original right” and “original water right” in Idaho Code § 42-
222(1) require a court to ignore related statutory language that unambiguously authorizes
consideration of overlapping or stacked water rights, and to strictly confine the enlargement
analysis to the elements of the subject water right. The Appellants also argued that under the
“water right interpretation” cases and other decisions of this Court, a water right license or
decree is the complete and exclusive statement of restrictions or limitations on the use of the

water right, and all restrictions or limitations on the use of the water right must be expressly
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stated within the license or decree. The Appellants further argued that the license for water right
35-7667 includes an unqualified, unconditional entitlement to have the water right moved to a
new place of use and be fully exercised each and every year, regardless of the fact that it was
developed and used exclusively to irrigate the existing place of use when the ASCC water was
not used for this purpose.

In this case the Appellants did not raise an issue of first impression, and did not make a
good faith argument for extension of the law. As explained in this brief, the Appellants seek to
have this Court adopt a new interpretation of Idaho Code § 42-222(1) that is at odds with Barron.
The Appellants also seek to have this Court adopt a new theory of “interpretation” of water right
licenses and decrees that flies in the face of Idaho’s prior appropriation doctrine, and which if
adopted would overturn fundamental principles of Idaho water law.

All this, simply so the Appellants can move water right 35-7667 to place of use other
than the one for which it was perfected, expand their irrigated acreage, and divert more water
than they have previously. The Appellants did not have a reasonable basis in fact or law for
filing this appeal. The Department is therefore entitled to an award of reasonable attorney fees.
Idaho Code § 12-117(1).

CONCLUSION

Approving the Application would enlarge the use of water right 35-7667. The
Appellants’ arguments to the contrary mischaracterize the record and are contrary to Idaho law.
If accepted, the Appellants’ new theory of enlargement would require this Court to overrule

Barron and ignore the plain language of Idaho Code § 42-222(1), would open the door to a vast
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expansion of irrigated acreage on the Eastern Snake River Plain, and would lay the foundation
for fundamental changes in the licensing, adjudication, and administration of Idaho water rights.
The Department respectfully requests that this Court affirm the decision of the district court.

RESPECTFULLY SUBMITTED this 21 day of September, 2021.

LAWRENCE G. WASDEN
Attorney General

DARRELL G. EARLY
Deputy Attorney General
Chief, Natural Resources Division

MICHAEL C. ORR
Deputy Attorney General
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§ 42-222. Change in point of diversion, place of use, period of..., ID ST § 42-222

West’s Idaho Code Annotated
Title 42. Irrigation and Drainage--Water Rights and Reclamation
Chapter 2. Appropriation of Water--Permits, Certificates, and Licenses--Survey (Refs & Annos)

1.C. § 42-222

§ 42-222. Change in point of diversion, place of use, period of use, or nature of use of water under established
rights--Forfeiture and extension--Appeals

Effective: July 1, 2020

Currentness

(1) Any person, entitled to the use of water whether represented by license issued by the department of water resources, by
claims to water rights by reason of diversion and application to a beneficial use as filed under the provisions of this chapter, or
by decree of the court, who shall desire to change the point of diversion, place of use, period of use or nature of use of all or
part of the water, under the right shall first make application to the department of water resources for approval of such change.
Such application shall be upon forms furnished by the department and shall describe the right licensed, claimed or decreed
which is to be changed and the changes which are proposed, and shall be accompanied by the statutory filing fee as in this
chapter provided. Upon receipt of such application it shall be the duty of the director of the department of water resources to
examine same, obtain any consent required in section 42-108, Idaho Code, and if otherwise proper to provide notice of the
proposed change in a similar manner as applications under section 42-203A, Idaho Code. Such notice shall advise that anyone
who desires to protest the proposed change shall file notice of protests with the department within ten (10) days of the last date
of publication. Upon the receipt of any protest, accompanied by the statutory filing fee as provided in section 42-221, Idaho
Code, it shall be the duty of the director of the department of water resources to investigate the same and to conduct a hearing
thereon. He shall also advise the watermaster of the district in which such water is used of the proposed change and the
watermaster shall notify the director of the department of water resources of his recommendation on the application, and the
director of the department of water resources shall not finally determine the action on the application for change until he has
received from such watermaster his recommendation thereof, which action of the watermaster shall be received and considered
as other evidence. For applications proposing to change only the point of diversion or place of use of a water right in a manner
that will not change the effect on the source for the right and any other hydraulically-connected sources from the effect resulting
under the right as previously approved, and that will not affect the rights of other water users, the director of the department of
water resources shall give only such notice to other users as he deems appropriate.

When the nature of use of the water right is to be changed to municipal purposes and some or all of the right will be held by a
municipal provider to serve reasonably anticipated future needs, the municipal provider shall provide to the department
sufficient information and documentation to establish that the applicant qualifies as a municipal provider and that the reasonably
anticipated future needs, the service area and the planning horizon are consistent with the definitions and requirements specified
in this chapter. The service area need not be described by legal description nor by description of every intended use in detail,
but the area must be described with sufficient information to identify the general location where the water under the water right
is to be used and the types and quantity of uses that generally will be made.

When a water right or a portion thereof to be changed is held by a municipal provider for municipal purposes, as defined in
section 42-202B, Idaho Code, that portion of the right held for reasonably anticipated future needs at the time of the change
shall not be changed to a place of use outside the service area, as defined in section 42-202B, Idaho Code, or to a new nature
of use.
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§ 42-222. Change in point of diversion, place of use, period of..., ID ST § 42-222

The director of the department of water resources shall examine all the evidence and available information and shall approve
the change in whole, or in part, or upon conditions, provided no other water rights are injured thereby, the change does not
constitute an enlargement in use of the original right, the change is consistent with the conservation of water resources within
the state of Idaho and is in the local public interest as defined in section 42-202B, Idaho Code, the change will not adversely
affect the local economy of the watershed or local area within which the source of water for the proposed use originates, in the
case where the place of use is outside of the watershed or local area where the source of water originates, and the new use is a
beneficial use, which in the case of a municipal provider shall be satisfied if the water right is necessary to serve reasonably
anticipated future needs as provided in this chapter. The director may consider consumptive use, as defined in section 42-202B,
Idaho Code, as a factor in determining whether a proposed change would constitute an enlargement in use of the original water
right. The director shall not approve a change in the nature of use from agricultural use where such change would significantly
affect the agricultural base of the local area. The transfer of the right to the use of stored water for irrigation purposes shall not
constitute an enlargement in use of the original right even though more acres may be irrigated, if no other water rights are
injured thereby. A copy of the approved application for change shall be returned to the applicant and he shall be authorized
upon receipt thereof to make the change and the original water right shall be presumed to have been amended by reason of such
authorized change. In the event the director of the department of water resources determines that a proposed change shall not
be approved as provided in this section, he shall deny the same and forward notice of such action to the applicant by certified
mail, which decision shall be subject to judicial review as hereafter set forth. Provided however, minimum stream flow water
rights may not be established under the local public interest criterion, and may only be established pursuant to chapter 15, title
42, Idaho Code.

(2) All rights to the use of water acquired under this chapter or otherwise shall be lost and forfeited by a failure for the term of
five (5) years to apply it to the beneficial use for which it was appropriated and when any right to the use of water shall be lost
through nonuse or forfeiture such rights to such water shall revert to the state and be again subject to appropriation under this
chapter; except that any right to the use of water shall not be lost through forfeiture by the failure to apply the water to beneficial
use under certain circumstances as specified in section 42-223, Idaho Code. The party asserting that a water right has been
forfeited has the burden of proving the forfeiture by clear and convincing evidence.

(3) Upon proper showing before the director of the department of water resources of good and sufficient reason for
nonapplication to beneficial use of such water for such term of five (5) years, the director of the department of water resources
is hereby authorized to grant an extension of time extending the time for forfeiture of title for nonuse thereof, to such waters
for a period of not to exceed five (5) additional years.

(4) Application for an extension shall be made before the end of the five (5) year period upon forms to be furnished by the
department of water resources and shall fully describe the right on which an extension of time to resume the use is requested
and the reasons for such nonuse and shall be accompanied by the statutory filing fee; provided that water rights protected from
forfeiture under the provisions of section 42-223, Idaho Code, are exempt from this requirement.

(a) Upon the receipt of such application it shall be the duty of the director of the department of water resources to examine
the same and to provide notice of the application for an extension in the same manner as applications under section 42-203A,
Idaho Code. The notice shall fully describe the right, the extension which is requested and the reason for such nonuse and
shall state that any person desiring to object to the requested extension may submit a protest, accompanied by the statutory
filing fee as provided in section 42-221, Idaho Code, to the director of the department of water resources within ten (10)
days of the last date of publication.
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(b) Upon receipt of a protest it shall be the duty of the director of the department of water resources to investigate and conduct
a hearing thereon as in this chapter provided.

(c) The director of the department of water resources shall find from the evidence presented in any hearing, or from
information available to the department, the reasons for such nonuse of water and where it appears to the satisfaction of the
director of the department of water resources that other rights will not be impaired by granting an extension of time within
which to resume the use of the water and good cause appearing for such nonuse, he may grant one (1) extension of five (5)
years within which to resume such use.

(d) In his approval of the application for an extension of time under this section the director of the department of water
resources shall set the date when the use of water is to be resumed. Sixty (60) days before such date the director of the
department of water resources shall forward to the applicant at his address of record a notice by certified mail setting forth
the date on which the use of water is to be resumed and a form for reporting the resumption of the use of the water right. If
the use of the water has not been resumed and report thereon made on or before the date set for resumption of use such right
shall revert to the state and again be subject to appropriation, as provided in this section.

(e) In the event the director of the department of water resources determines that a proposed extension of time within which
to resume use of a water right shall not be approved as provided in this section, he shall deny same and forward notice of
such action to the applicant by certified mail, which decision shall be subject to judicial review as hereafter provided.

(5) Any person or persons feeling themselves aggrieved by the determination of the department of water resources in approving
or rejecting an application to change the point of diversion, place, period of use or nature of use of water under an established
right or an application for an extension of time within which to resume the use of water as provided in this section, may, if a
protest was filed and a hearing held thereon, seek judicial review pursuant to section 42-1701A(4), Idaho Code. If no protest
was filed and no hearing held, the applicant may request a hearing pursuant to section 42-1701A(3), Idaho Code, for the purpose
of contesting the action of the director and may seek judicial review of the final order of the director following the hearing
pursuant to section 42-1701A(4), Idaho Code.

Credits

S.L. 1903, p. 223, § 11; S.L. 1905, p. 27, § 1; S.L. 1907, p. 507, § 1; S.L. 1915, ch. 34, § 1; S.L. 1917, ch. 166, § 1; S.L. 1921,
ch. 146, § 1; S.L. 1933, ch. 193, § 1; S.L. 1943, ch. 53, § 2; S.L. 1945, ch. 63, § 1; S.L. 1969, ch. 303, § 2; S.L. 1980, ch. 238,
§ 6; S.L. 1981, ch. 147, § 3; S.L. 1982, ch. 202, § 1; S.L. 1986, ch. 313, § 5; S.L. 1988, ch. 153, § 1; S.L. 1990, ch. 141, § 5;

S.L. 1994, ch. 64, § 3; S.L. 1996, ch. 297, § 5; S.L. 1996, ch. 333, § 1; S.L. 1997, ch. 373, § 2; S.L. 2000, ch. 85, § 1; S.L.
2003, ch. 298, § 3; S.L. 2004, ch. 62, § 1. Amended by S.L. 2020, ch. 296, § 1, eff. July 1, 2020.

Codifications: R.C. 1909, § 3264; C.L. 1919, § 3264; C.S. 1919, § 5582; 1.C. § 41-216.

Notes of Decisions (179)

I.C. § 42-222,ID ST § 42-222


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000007&cite=IDSTS42-1701A&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0bd500007a412
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000007&cite=IDSTS42-1701A&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000007&cite=IDSTS42-1701A&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0bd500007a412
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I93E8D989CE-38425C8706B-4660C6C2FEB)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB614FC0A41-C84C1287F7A-E3D4B60A06E)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I57F8B8447A-DC44CDA0831-DDA16DE512B)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDEDF5D2D7D-C44BB3920D2-81EE7EB4179)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9CF13E03BF-CC46038F1A6-B4E09CBDAD2)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8B8F538520-1F43EABAE69-403CF87AD04)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I93BB29C60B-274AF19BC25-18389DB5FE9)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I93BB29C60B-274AF19BC25-18389DB5FE9)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I04D3154081-D111D8A74D8-7B95E93B7F0)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDDA19D406F-2911EAA701E-B8FBFEFA7B6)&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000007&cite=IDSTS41-216&originatingDoc=NF78705508A9611EAA70A8B07535DB182&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=NF78705508A9611EAA70A8B07535DB182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)

§ 42-222. Change in point of diversion, place of use, period of..., ID ST § 42-222

Statutes and Constitution are current with Chapters 1 to 364 and S.J.R. No. 102 of the 2021 First Regular Session of the 66th
Idaho Legislature, which convened on Monday, January 11, 2021.
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