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ARGUMENT

1. THIS COURT ALREADY REJECTED THE SPRING USERS’ POSITION THAT GROUNDWATER
SHOULD BE ADMINISTERED STRICTLY ON A PRIORITY IN TIME BASIS.

The Spring Users present a myopic view of Idaho water law whereby the Director is to do
nothing more than compare priority dates when administering groundwater. They claim that
principles of reasonable use and full economic development are “new theories for Idaho water
law which would preclude administration of [] junior ground water rights.” (Spring Users’ Resp.
Br. 22.) In fact, the section of their brief entitled “Legal Basis for Conjunctive Administration”
fails to cite any of the cases, statutes, and constitutional provisions addressing reasonable use and
full economic development. In their view, consideration of these policies automatically results
in “reverse-priority” administration. Id. at 25.

This is not the first time the Spring Users have argued for groundwater administration by
priority alone. In American Falls Reservoir Dist. No. 2 v. ldaho Dept. of Water Resources
(“AFRD2”), Clear Springs and other surface water users argued that the CM Rules “flip the law
of prior appropriation on its head” and result in “reverse “first in time, first in right.” (PIs’ Br. in
Resp. to Defs’and IGWA’s Open. Brs., AFRD2, Idaho S. Ct. Docket Nos. 33249, 33311, 33399
(Nov. 10, 2006), attached hereto as Addendum A at 14, 16.) They asserted that “the Director has
no authority to reduce a senior’s right based upon a subjective determination in order to promote
‘the maximum beneficial use and development of this state’s water.”” 1d. at 24. Their position
was, in sum, that “water rights in Idaho should be administered strictly on a priority in time

basis.” AFRD2, 143 Idaho 862, 870 (2007).
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This Court rejected that argument, confirming instead that “there is a lot more to Idaho’s
version of the prior appropriation doctrine than just “first in time.”” Id. at 872. The Court held
that when responding to calls for the delivery of groundwater, the Director must also “make
determinations regarding material injury, the reasonableness of a diversion, the reasonableness of
use and full economic development.” Id. at 876.

Principles of reasonable use and full economic development are embodied in the Ground
Water Act (the “Act”), Swan Falls Agreement (the “Agreement”), and Rules for Conjunctive
Management of Surface and Ground Water Source’ (“CM Rules”) which define meaningful
criteria for groundwater administration. Unfortunately, the curtailment orders? fail to meet those
criteria, as explained below.

2. THE CURTAILMENT ORDERS VIOLATE THE GROUND WATER ACT BY FAILING TO
ADMINISTER THE ESPA BASED ON REASONABLE GROUNDWATER LEVELS.

The Spring Users and the Idaho Department of Water Resources (“IDWR?”) criticize the
Groundwater Users for focusing on the Act and its assurance that groundwater users “shall be
protected in the maintenance of reasonable pumping levels ....” 1.C. 42-226. The Spring Users
say this demonstrates a “repeated failure to accept reality that junior ground water rights are
subject to administration pursuant to Idaho’s prior appropriation doctrine.” (Spring Users’ Resp.
Br. 22.) The IDWR similarly argues that “the Ground Water Users focus solely on full economic
development without consideration of other equally important objectives of the Prior

Appropriation Doctrine, namely priority of right.” (IDWR Br. 31.)

! The CM Rules are found at IDAPA 37.03.11.
% The Blue Lakes Order (R. Vol. 1 p. 45), the Clear Springs Order (R. Vol. 3 p. 487), and the Final Order (R. Vol. 16
p. 3950) are referred to collectively in this brief as the “curtailment orders.”
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The Groundwater Users’ attention to the Act is deliberate. This is the first time the
Director has been called upon to apply the Act in response to a call for the delivery of ground-
water by the holder of a surface water right. It is also the first time the Director has been called
upon to apply the Act to the massive ESPA—the aquifer for which the Act was chiefly enacted.

This Court has already declared that the prior appropriation doctrine “was modified in
certain respects by the enactment of the Ground Water Act ....” Parker v. Wallentine, 103 Idaho
506, 512 (1982). How the Act operates is at the heart of this case. Yet neither the Spring Users
nor the IDWR present a cogent explanation of the Act that honors its terms. The Spring Users
argue that the Act has no effect at all. (Spring Users’ Resp. Br. 43.) The IDWR recognizes that
the Act does contain substantive requirements for groundwater administration, but mistakenly
claims that the “trim line” meets those requirements. (IDWR Br. 32.)

As explained below, the Act enables full economic development of Idaho’s groundwater
resources by requiring that Idaho’s aquifers be administered based on reasonable groundwater
levels. 1.C. 42-226. It applies to all calls for the delivery of groundwater, whether made by
surface or ground water users. 1.C. 42-237b. The curtailment orders violate the Act by failing to
administer the ESPA accordingly.

a. The Act protects junior groundwater rights from curtailment so long as a
reasonable groundwater level is maintained.

The goal of the Act is “full economic development of underground water resources.” 1.C.
42-226. The Act assures this will be achieved by providing that groundwater users “shall be

protected in the maintenance of reasonable pumping levels ....” Id. (emphasis added).
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The term “pumping levels” refers to the level of the groundwater table. The withdrawal
of groundwater naturally lowers the water table whereas water entering the aquifer through
precipitation, surface water irrigation, etc. (“recharge”) naturally raises the water table.

The Act defines what constitutes a “reasonable” groundwater level by instructing the
Director to curtail groundwater use if it will “result in the withdrawing of the ground water
supply at a rate beyond the reasonably anticipated average rate of future natural recharge.” 1.C.
42-237A(g). As an exception, the Act allows withdrawals to exceed recharge if “[a] program
exists or likely will exist which will increase recharge or decrease withdrawals within a time
period acceptable to the director to bring withdrawals into balance with recharge.” 1d. These
provisions make clear that a reasonable groundwater level exists if the amount of recharge to the
aquifer is capable of sustaining the amount of water withdrawn from the aquifer.

This balance between aquifer recharge and withdrawals is key to the Act’s goal of full
economic development. To curtail sustainable groundwater use would obviously result in
underutilization of the aquifer, thereby blocking full economic development. By protecting
sustainable groundwater use, the State is able to “best [] utilize the annual supply without over-
drafting the stock which maintains the aquifer’s water level.” Baker v. Ore-ldaho Foods, Inc.,
95 Idaho 575, 580 (1973).

The Spring Users claim that administration of the ESPA based on reasonable ground-
water levels Act will result in unlimited groundwater pumping “until the point everyone will be
out of water.” (Spring Users’ Resp. Br. 44.) In other words, they argue that the Act condones

groundwater “mining” which is caused by “perennially withdrawing ground water at rates
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beyond the rate of recharge.” Baker, 95 ldaho at 577. This argument ignores the plain language
of the Act. Because mining results in underutilization of an aquifer, thereby blocking full
economic development, the Act prohibits “withdrawing of the ground water supply at a rate
beyond the reasonably anticipated average rate of future natural recharge.” 1.C. 42-237A(Q); see
also Baker, 195 Idaho at 583.

The Spring Users also claim that administration based on reasonable groundwater levels
“does not address a core issue—the effect of the doctrine of “first in time is first in right” in water
rights.” (Spring Users’ Resp. Br. 21; quoting R. Vol. 16, p. 3844.) The IDWR likewise claims
that the protection of sustainable groundwater use does not give “consideration of other equally
important objectives of the Prior Appropriation Doctrine, namely priority of right.” (IDWR Br.
31). These assertions ignore the terms of the Act.

The Act states that “[w]ater in a well shall not be deemed available to fill a water right
therein if withdrawal therefrom of the amount called for by such right would affect, contrary to
the declared policy of this act, the present or future use of any prior surface or ground water right

.7 1.C. 42-237a(g). In other words, the Act protects the right of senior water users to curtail
junior rights so long as it does not block full economic development of the resource. Id. The
Act is in essence a legislative declaration that the exercise of priority is reasonable to protect an
aquifer from being mined; it is not reasonable if it curtails sustainable groundwater use. The Act
honors principles of reasonable use and full economic development by precluding seniors from
curtailing junior water use if the aquifer is capable of sustaining such use without being mined.

The Act simultaneously honors priority by allowing seniors to curtail junior rights as necessary
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to maintain a reasonable groundwater level. This is precisely the “reasonable exercise of the
doctrine of “first in time is first in right’” called for by the Act. 1.C. 42-226.

The Spring Users malign the Act by claiming that it “attempts to elevate ground water
rights to a preferred status over the Spring Users surface water rights.” (Spring Users’ Resp. Br.
26.) That statement mischaracterizes the Act. The Act is not concerned with giving preference
to any type of water user; it is concerned with “the policy of the law of this state [] to secure the
maximum use and benefit of its water resources. Mountain Home Irr. Dist. v. Duffy, 79 Idaho
435, 442 (1957).

The Spring Users further challenge the Act by claiming it “prevents administration based
purely on economics.” (Spring Users’ Resp. Br. 27.) This argument too is mistaken. Nowhere
does the Act provide for administration based purely on economics. Rather, as noted by the

District Court, “full economic development denotes expansive utilization of the aquifer, and does

not necessarily dictate a preference of a more profitable or popular water use over another.”
(Clerk’s R. at 120; emphasis added.)

Finally, the Spring Users’ claim that the Groundwater Users have argued for the first time
on appeal that the Director misapplied the Act. (Spring Users’ Resp. Br. 46.) That argument
could not be further from the truth. The Director’s application of the Act has been at the center
of this dispute from the beginning and the focal point of the Groundwater Users’ arguments to
the Director and to the district court. (See, e.g., R. Vol. 15, p. 3662 (C12-13), 3663 (C18), 3675-
76 (C44), 3676 (C48-49); Clerk’s R. p. 10, 128; Groundwater Users’ Open. Br. 19, 32-34, 43-46

(Jan. 9, 2009) and Reply Br. 1-2, 21-23 (March 9, 2009), Gooding Co. Case No. CV-2008-444.)
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b. The Act applies to all calls for the delivery of groundwater, whether made by
surface or ground water users.

Given the Director’s failure to administer the ESPA based on reasonable groundwater
levels, the IDWR takes the position that the Act “does not apply to the holders of senior-priority
surface water rights.” (IDWR Br. 28-31.) It claims surface water rights are exempt because the
Act refers to “reasonable pumping levels” as opposed to “reasonable aquifer levels.” 1d. at 31.
However, by its own terms, the Act applies when “any person owning or claiming the right to the

use of any surface or ground water right believes that the use of such right is being adversely

affected by one or more user[s] of ground water rights of later priority ....” 1.C. 42-237B
(emphasis added). The distinction between “pumping levels” and “aquifer levels” exists is in
word only. Both terms refer to the elevation of the groundwater table. As this Court recognized
in Baker, the Act is concerned with “the maintenance of water tables.” 95 Idaho at 581
(emphasis added). Thus, the District Court properly held that “any surface water appropriation
fed from a hydraulically connected ground water source regulated by the Act is effected by the
Act.” (Clerk’sR. p. 77.)

c. The CM Rules expressly incorporate the Act.

The Spring Users frame the Groundwater Users’ position as a “theory that “‘full economic
development’ creates a substantive condition or limit for conjunctive administration.” (Spring
Users’ Resp. Br. 43). Their juxtaposition of full economic development against conjunctive
management is misleading. Full economic development is not opposed to, but in fact part of,

conjunctive management, as explained in CM Rule 20.03:
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These rules integrate the administration and use of surface and ground water in a
manner consistent with the traditional policy of reasonable use of both surface and
ground water. The policy of reasonable use includes the concepts of priority in
time and superiority in right being subject to ... full economic development as
defined by Idaho law.

The CM Rules further incorporate the Act and its program of administering Idaho’s aquifers
based on reasonable groundwater levels by defining full economic development in terms of
groundwater use “in the public interest at a rate that does not exceed the reasonably anticipated
average rate of future natural recharge, in a manner that does not result in material injury to
senior-priority surface or ground water rights, and that furthers the principle of reasonable use
... CM Rule 10.07. Indeed, were it not for the principles of reasonable use and full economic
development embodied in the Act, groundwater would be administered strictly by priority and
there would be no need for the CM Rules.

d. Courts have long recognized reasonable use and full economic development
as substantive limitations on a water user’s right to exercise priority.

The Spring Users assert that “IGWA fails to cite any cases supporting their theory that
‘full economic development’ creates a substantive condition or limit for conjunctive
administration.” (Spring Users’ Resp. Br. 43). They even say that Idaho law does not contain
“any cases where administration to protect the senior water right has been denied in the name of
economic development of junior water rights.” 1Id. This allegation ignores a host of cases
upholding principles of full economic development and reasonable use, four of which are cited in
the Groundwater Users’ Opening Brief.

In Schodde v. Twin Falls Land & Water Co., the senior water user (Schodde) diverted his

water right from the Snake River. 224 U.S. 107, 114 (1910). A dam and a large canal (the Twin
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Falls Canal) were subsequently constructed to provide irrigation water to 300,000 acres of land
under junior-priority rights. Id. at 115. The dam made it impossible for Schodde “to irrigate
[his] lands or any part thereof or to raise profitable crops thereon or to use the same as pasture
lands.” 1d. at 116.

The Court recognized that to give Schodde an absolute right to exercise his priority
would substantially limit beneficial use of the Snake River:

without the dam the Twin Falls scheme with all its present great promise fails.
Not only this, but the Government is now constructing a dam across the river
some distance above plaintiff for another extensive irrigating scheme, known as
the Minidoka Project, which will take a large amount of the water and so much
that probably there will not be enough left, especially at low stages of the river,
for the full operation of the plaintiff’s wheels.

Id. at 118-19. Though senior in priority, the Court denied Schodde’s delivery call because it
would block maximizing beneficial use of the Snake River. The Court reasoned that

the right of appropriation must be exercised with some regard to the rights of the

public. It is not an unrestricted right. ... It must be exercised with reference to

the general condition of the country and the necessities of the people, and not so

to deprive a whole neighborhood or community of its use and vest an absolute

monopoly in a single individual.
Id. at 120-21. Schodde is clearly a case where administration to protect a senior water right was
denied in the name of economic development of junior water rights.

While Schodde is a decision from the United States Supreme Court, it relied on this
Court’s earlier decision in Van Camp v. Emery which explained that

In this arid country where the largest duty and the greatest use must be had of

every inch of water in the interest of agriculture and home-building, it will not do

to say that a stream may be dammed so as to cause subirrigation of a few acres at
a loss of enough water to surface-irrigate ten times as much by proper irrigation.
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Id. at 124-25 (quoting Van Camp, 13 Idaho 202, 208 (1907)). Schodde has since been cited
favorably by this Court. AFRD2, 143 Idaho at 876.

The Spring Users try to distinguish Schodde by claiming that “Schodde was not deprived
of the quantity of water he diverted through his water wheel.” (Spring Users’ Resp. Br. 47.)
This argument ignores the fact that Schodde was left without any water. The decision explains
that Schodde “will not in the future be able to irrigate said lands or to raise profitable crops or
any crops thereon, as long as defendant’s dam is maintained.” 224 U.S. at 441. While some
water still flowed in the Snake River, Schodde had no way of diverting it.

Schodde stands for two key propositions: 1) that an appropriator is not entitled to a
certain elevation of a stream or waterway, and 2) “that the right of appropriation must be
exercised with some regard to the rights of the public. It is not an unrestricted right.” Id. 120.

This Court’s decision in Baker also confirms that a delivery call may be denied in the
interest of full economic development of a groundwater resource. 95 Idaho 575. In Baker, the
Court was “called upon to construe our Ground Water Act’s policies of promoting “full
economic development” of ground water resources and maintaining ‘reasonable pumping
levels.”” 1d. at 576. The Court had previously taken a strict priority approach to groundwater
administration, holding that “the only way that a junior can draw upon the same aquifer is to hold
the senior harmless for any loss incurred as a result of the junior’s pumping.” Baker, 95 Idaho at
581 (citing Noh v. Stoner, 53 Idaho 651 (1933)). The Baker decision reversed Noh, reasoning

that “[i]f the costs of reimbursing the senior became excessive, junior appropriators could not
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afford to pump from the aquifer.” 95 Idaho at 581. The Court held that Noh was “inconsistent
with full economic development of our ground water resources.” Id. at 581-82.

The Baker decision confirms that “the phrase ‘reasonable pumping levels’ means that
senior appropriators are not necessarily entitled to maintenance of historic pumping levels.” 1d.
at 584. The Court explained that

[a] senior appropriator is only entitled to be protected to the extent of the

“reasonable pumping levels” as established by the IDWA. A senior appropriator

is not absolutely protected in either his historic water level or his historic means

of diversion. Our Ground Water Act contemplates that in some situations senior

appropriators may have to accept some modification of their rights in order to

achieve the goal of full economic development.

In the enactment of the Ground Water Act, the Idaho legislature decided, as a

matter of public policy, that it may sometimes be necessary to modify private

property rights in ground water in order to promote the full economic

development of the resources. The legislature has said that when private property

rights clash with the public interest regarding our limited ground water supplies,

in some instances at least, the private interests must recognize that the ultimate

goal is the promotion of the welfare of all our citizens.

Id. (internal cites omitted).

Later, in Parker v. Wallentine, this Court again affirmed that the prior appropriation
doctrine “was modified in certain respects by the enactment of the Ground Water Act ....” 103
Idaho 506, 512 (1982). More recently, in AFRD2, the Court held that “[w]hile the prior
appropriation doctrine certainly gives pre-eminent right to those who put water to beneficial use
first in time, this is not an absolute rule without exception.” 143 Idaho at 880. In responding to

calls for the delivery of groundwater rights, the Court confirmed that the Director must also

consider “the reasonableness of a diversion, the reasonableness of use and full economic
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development.” 1d. at 876. These are not “new theories for Idaho water law” as the Spring Users
suggest. (Cf. Spring Users’ Resp. Br. 22.)

e. The curtailment orders violate the Act by failing to administer the ESPA
based on reasonable groundwater levels.

The original curtailment orders issued in 2005 both recite the central premise of the Act
that “[w]hile the doctrine of “first in time is first in right’ is recognized, a reasonable exercise of
this right shall not block full economic development of underground water resources.” (R. Vol.
1,p.63,16; R.Vol. 3, p. 512, 1 6.) However, while the orders acknowledge the mandate for full
economic development, they are devoid of any application of the Act. Absent from the orders
are any findings of fact or conclusions of law addressing reasonable groundwater levels. (R.
Vol. 1, p. 45; R. Vol. 3, p. 487.) In fact, the orders do not even refer to the Act’s promise that
groundwater users “shall be protected in the maintenance of reasonable ground water pumping
levels.” 1.C. 42-226. Instead, the orders curtail all groundwater rights that have a measurable
impact on spring flows. (R. Vol. 1, p. 70-71, § 28-31; R. Vol. 3, p. 520, { 30-33.)

By holding groundwater users liable for all impacts in spring flows, the curtailment
orders effectively administer the ESPA based on peak groundwater levels rather than reasonable
groundwater levels, in violation of the Act. Further, the record shows that the ESPA can sustain
existing groundwater use without being mined.

Despite a reduction in recharge due to more efficient irrigation practices, annual recharge
to the ESPA still remains far greater than annual withdrawals. Of the 7.5 million acre-feet of

recharge to the ESPA each year, only 2 million acre-feet are used by groundwater pumpers. (R.
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Vol. 1, p. 46, 14; R. Vol. 3, p. 488, 14.) The remaining 5.5 million acre-feet overflows from the
ESPA and via spring outlets. Id. at 5.

Accordingly, while spring flows have declined from record highs, they are still 1,200
cubic feet per second (cfs) higher than they were at the turn of the twentieth century. (Ex. 407,
R. Supp. Vol. 3, p. 4431-32.) Moreover, the effects of groundwater pumping have been
substantially realized and the ESPA is now at or near equilibrium (i.e. stabilized). (See
Groundwater Users’ Open. Br. 15.) In fact, there is evidence that spring flows are increasing as
the ESPA recovers from the worst drought on record which occurred in the early to mid 2000s (a
drought with a probably of occurrence in excess of 500 years). (Dreher, Tr. 1134.) Dr.
MacMillan testified that five of Clear Springs’ raceways that were taken out of production in
2004 were put back into production in 2006. (Tr. 225.) The graph attached to the curtailment
orders showing average annual ESPA discharges in the Thousand Springs area also shows spring
flows increasing. (R. Vol. 1, p. 76; R. Vol. 3, p. 526; copies of this document are attached hereto
as Addendum B.)

The curtailment orders block full economic development of the ESPA and violate the Act
by curtailing irrigation to more than 70,000 acres even though the ESPA can sustain such use
without being mined.

The Director upheld the curtailment orders by reasoning that groundwater pumpers must
be held responsible for any lowering of the water table:

It is, however, inescapable that spring flows have declined over time and that a

portion of that decline is attributable to ground water pumping. The ground water
pumpers are upstream from the springs that supply water to the Spring Users
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facilities. The ground water users draw water from the body of water that
ultimately spills water into the canyon reaches from a variety of springs. The
ground water users that have been curtailed are all junior to all Spring Users
adjudicated rights. The Spring Users have been prevented from applying water
that would otherwise be available to them for a beneficial use, causing them
material injury. Curtailment is proper.

(R. Vol. 16, p. 3714.) Not surprisingly, the Spring Users support the Director’s departure from
the Act, arguing that “the prior appropriation doctrine is harsh—but it is fair. It provides
certainty to water right holders and has been the law in Idaho before statehood. There is no legal
or factual reason to change course now for the sole benefit of junior priority ground water
rights.” (Spring Users’ Resp. Br. 48.)

The idea that to apply the Act is to “change course” is remarkable. While priority of right
provides a degree of certainty to appropriators, it has never provided absolute certainty. See
Schodde, Baker, Parker, and AFRD2, supra. Moreover, none of the Spring Users’ water rights
in this case were appropriated until after the Act was amended to provide for full economic
development. (1953 Idaho Sess. Laws, ch. 182, p. 278; R. Vol. 1, p. 52, 1 34; R. Vol. 3, p. 495,
36.) The certainties (and uncertainties) upon which the Spring Users made their appropriations
include administration of the ESPA based on reasonable groundwater levels pursuant to the Act.
By failing to apply the Act, it is the orders that “change course.”

The Spring Users further defend the curtailment orders by arguing that “severe economic
impacts and the blocking of full economic development are wholly unfounded and do not
provide a sustained reason to preclude conjunctive administration to protect the Spring Users’

water rights,” and that “[i]f mitigating senior right is more economical than facing curtailment,
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the market and the CM Rules provide the junior user with that option.” (Spring Users’ Resp. Br.
49; internal quotes omitted). These statements underscore the fact that the curtailment orders
adhere to the defunct doctrine of Noh instead of the Act.

Noh provided that “the only way that a junior can draw on the same aquifer is to hold the
senior harmless from any loss incurred as a result of the junior’s pumping.” Baker, 95 Idaho at
576 (citing Noh, 53 Idaho 651). Noh was reversed because “[i]f the costs of reimbursing the
senior became excessive, junior appropriators could not afford to pump from the aquifer,” which
this Court found to be “inconsistent with the full economic development of our groundwater
resources.” 1d. at 581.

The curtailment orders reach the same result as Noh by requiring the Groundwater Users
to hold the Spring Users harmless for any loss incurred as a result of declines in the groundwater
table. (R.Vol. 1, p. 72, 11-2; R. Vol. 3, p. 524, 1 5.) While the orders pay lip-service to the Act,
they administer the ESPA no differently than if the Act did not exist. They violate the Act by 1)
exempting surface water rights from complying with the Act when making a call for the delivery
of groundwater, and 2) failing to protect groundwater users “in the maintenance of reasonable
pumping levels.” 1.C. 42-226. The orders must therefore be set aside.

f. The “trim line,” while justified by the futile call doctrine, does not meet the
requirements of the Act.

The IDWR attempts to remodel the orders by claiming that the “trim line” is a product of
the Act as opposed to ESPA Model uncertainty. (IDWR Br. 32.) It argues that “[t]he Director’s

use of the trim-line promoted full economic development of the resource and prevented
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monopolization of the ESPA, while at the same time protecting the priority of the Spring Users’
senior water rights.” Id. at 52. This new argument does not comport with the record in this case.

Nowhere do the original curtailment orders mention the Act, full economic development,
or reasonable pumping levels in conjunction with the trim line. The orders clearly explain that
the trim line was derived from the Director’s calculation of ESPA Model uncertainty. (R. Vol. 1,
p. 59, 1 67; R. Vol. 3, p. 502, § 71.) The Director implemented the trim line to exclude from
curtailment those groundwater rights located so far from the target spring outlets that ESPA
Model predicted their curtailment would have no measureable impact on spring flows. (Tr. Vol.
7, p. 1229-30.)

Not until the hearing, when the trim line was challenged, was the Act cited in conjunction
with the trim line. Even then, however, the Director unequivocally confirmed that the trim line
was solely a product of ESPA Model uncertainty. (Tr. 1168: 19-21.) The hearing officer also
acknowledged that the basis for the trim line was Model uncertainty. (R. Vol. 16, p. 3703-04.)

Despite the after-the-fact citation to the Act in support of the trim line, the trim line does
not meet the requirements of the Act. The trim line says nothing of reasonable groundwater
levels. Rather, the trim line is justified by the futile call doctrine which is markedly different
from the Act.

A “futile call” is “[a] delivery call made by the holder of a senior-priority surface or
ground water right that, for physical or hydrologic reasons, cannot be satisfied within a
reasonable time of the call by immediately curtailing diversions under junior-priority water rights

or that would result in waste of the water resource.” CM Rule 10.08. In other words, if
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curtailment will not provide a usable quantity to the senior within a reasonable time, the call is
futile. This is exactly what the trim line does: “remove[s] from the scope of curtailment junior-
priority groundwater rights that might provide no measureable benefit to the Spring Users if
curtailed.” (IDWR Br. 33.)

The Act goes beyond futile call doctrine. Even though curtailment of a given water right
may not be futile (i.e. water will reach the senior), the Act precludes curtailment if it will block
full economic development of the resource. The curtailment orders, on the other hand, curtail all
groundwater rights that have a measureable impact on spring flows, regardless of whether
curtailment blocks full economic development.

Despite IDWR’s contention, the trim line does not address reasonable groundwater levels
and therefore does not meet the requirements of the Act. If the trim line is allowed to pass for a
proper application of the Act, then the Act is nothing more than the futile call doctrine and may
as well not exist.

3. THE CURTAILMENT ORDERS VIOLATE THE COMPREHENSIVE PLAN ESTABLISHED BY THE
SWAN FALLS AGREEMENT.

The Spring Users argue that “IGWA wrongly claims that the Swan Falls Agreement
created a ‘comprehensive plan for the management of the water shed.”” (Spring Users’ Resp. Br.
35-35.) The IDWR similarly argues that “the Ground Water Users are mistaken in arguing that
the Swan Falls Agreement established a ‘comprehensive plan’ for water rights administration
....” (IDWR Br. 28.)

Paragraph 11 of the Agreement speaks for itself:
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State and Company agree that the resolution of Company’s water rights and
recognition of the State together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River watershed. Thus, the
parties acknowledge that this Agreement provides a plan best adapted to develop,
conserve, and utilize the water resources of the region in the public interest. Upon
implementation of this agreement, State and Company will present the Idaho State
Water Plan and this document to refer as a comprehensive plan for management
of the Snake River watershed.

(Ex. 437 at 5, 1 11; emphasis added.)

The issue is not whether or not the Agreement defines a comprehensive plan for
management of the Snake River watershed—it clearly does. The issue is what that plan is and
what it means for administration of the ESPA.

a. The comprehensive plan provides for administration of the ESPA based on
reasonable groundwater levels, in accordance with the Act.

The Spring Users offer no explanation of the meaning and effect of the comprehensive
plan established by the Agreement. They simply ask the Court to ignore the Agreement. The
IDWR recognizes that the Agreement does define a comprehensive plan for the Snake River
watershed, but claims it has no bearing on the Spring Users” water rights. (IDWR Br. 17-18.)

The comprehensive plan has two stated components: a) resolution of Idaho Power’s water
rights, and b) incorporation of the State Water Plan. (Ex. 437 at 5, 11.) The second component
is relevant to this case.

The Agreement incorporates the State Water Plan because the Swan Falls controversy
arose in large measure as a result of the first State Water Plan implemented in 1976. Consistent
with the Act, the State Water Plan provided for administration of the ESPA based on reasonable

groundwater levels, measured by Snake River flows at the Murphy Gauge. (Addendum C at

GROUNDWATER USERS’ REPLY BRIEF 24



115-16.) Snake River flows at the Murphy Gauge reflect the groundwater level of the ESPA
because such flows derive principally from groundwater discharged from the ESPA in the
Thousand Springs area. (See Groundwater Users’ Open. Br. 23.) Higher groundwater levels
produce higher spring flows (and higher Snake River flows at Murphy); lower groundwater
levels produce lower spring flows (and lower Snake River flows at Murphy Gauge).

The State Water Plan established a minimum flow at Murphy Gauge of 3,300 cfs, which
required that the ESPA be administered to provide sufficient overflow to ensure that 3,300 cfs
would always pass the Murphy Gauge. (Addendum C at 116.) This administrative paradigm
was explained in the 1986 State Water Plan: “river flows downstream from [Milner] to Swan
Falls dam may consist almost entirely of groundwater discharge ... The Snake River Plain
aquifer which provides this water must therefore be managed as an integral part of the river
system.” (Ex. 440 at 35.)

The purpose of administering ESPA discharges based on minimum flows at the Murphy
Gauge is to maximize beneficial use of the aquifer. At the time of the 1976 State Water Plan,
actual flows at the Murphy Gauge exceeded 6,000 cfs. (Addendum C at 22.) The minimum
flow of 3,300 cfs allowed for additional groundwater development while protecting an adequate
water supply for hydropower, aquaculture, and other uses below Milner. Id. at 116. The Plan
projected that an additional 498,000 acres could be brought under irrigation in the upper Snake
River basin while maintaining the minimum flow, with groundwater pumping expected to be the

primary source for such development. Id. at 117.
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The State Water Plan was a policy determination that the water table of the ESPA will be
maintained at a reasonable level so long as a minimum flow of 3,300 cfs at the Murphy Gauge is
maintained. The Plan recognized that “[m]ore efficient upstream water use and system
management plus additional groundwater pumping will have an effect on the Snake Plain
aquifer, the source of most springs along the Snake River.” Id. at 129. Therefore, the Plan
specifically warned the Spring Users that their historic peak spring flows would not be absolutely
protected and that they would need to adapt to spring flow declines:

Future management and development of the Snake Plain aquifer may reduce the

present flow of springs tributary to the Snake River. If that situation occurs,

adequate water for aquaculture will be protected, however, aquaculture interests
may need to construct different water diversion facilities than presently exist.

Id. at 118. This is entirely consistent with the Act.

The Idaho Power lawsuit that precipitated the Agreement challenged the State’s authority
to administer the ESPA based on a minimum flow of 3,300 cfs, claiming that it resulted in a
taking of Idaho Power’s water rights. ldaho Power v. State, 104 lIdaho 575, 582 (1983). Idaho
Power’s hydropower water rights at Swan Falls Dam (near the Murphy Gage downstream from
Thousand Springs) authorized the diversion of up to 8,400 cfs—5,100 cfs more than was
protected under the 1976 State Water Plan. 1d. at 578.

Idaho Power took the position that it had an absolute right to curtail junior rights any time
it received less than the maximum rate of diversion authorized under its water rights, regardless
of whether that blocked full economic development of the ESPA. Conversely, the State and the

defendant water users (mainly groundwater users) relied on Schodde, the Act, and various
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equitable doctrines to defend the State’s authority to administer the ESPA for full economic
development based on reasonable groundwater levels measured by flows at the Murphy gauge.
This contest was never decided by the courts, because the State and Idaho Power entered
into the Agreement to settle the dispute. What is significant is that the Agreement did not stop at
resolving Idaho Power’s water rights; it also confirmed the State’s authority to manage the ESPA
based on reasonable groundwater levels in pursuant to the Act and in accordance with the State
Water Plan. Paragraph 11 of the Agreement specifically addresses the “Status of State Water
Plan” and provides that “the resolution of Company’s water rights and recognition thereof by the

State together with the Idaho State Water Plan provide a sound comprehensive plan for the

management of the Snake River watershed.” (Ex. 437 at 5, { 11; emphasis added.) The
Framework for Final Resolution of Snake Water River Water Rights Controversy (the
“Framework™) confirms that “[t]he State Water Plan is the cornerstone of the effective
management of the Snake River and its vigorous enforcement is contemplated as part of the
settlement.” (Addendum D at 7.)

In addition to reinforcing the State’s right to administer the ESPA based on flows at the
Murphy Gauge, the Agreement required that the minimum flows be increased to 3,900 cfs during
the irrigation season and 5,400 cfs during the non-irrigation season. (Ex. 437 at 7, § 13.A.i.)
This compromise was at the heart of the Agreement. (See Groundwater Users’ Open. Br. 23-24.)
The Framework confirms that the Agreement was intended to allow groundwater use to expand

until the minimums are met: “by setting the irrigation season minimum flow at 600 c.f.s. below
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the current actual minimum, the state can allow a significant amount of further development of
water uses without violating the minimum.” (Addendum D at 2.)

The IDWR attempts to diminish the role of the minimum flows by stating that “the
Agreement did not establish the Murphy minimum flows, but simply proposed them.” (IDWR
Br. 14.) That argument does not square with paragraphs 16 and 17 of the Agreement. Paragraph
16 provides for termination of the Agreement if the State Water Plan was not amended to
increase the minimum flows. (Ex. 437 at 8, { 16.) Paragraph 17 states that once implemented,
the amendments became permanent. (Ex. 437 at 8, 117.) Administration of the ESPA based on
the minimum flows was the very centerpiece of the settlement, not an ancillary suggestion.

Despite the monumental nature of the Agreement, the Spring Users argue that “[n]othing
in the Swan Falls legislation changed the existing law as to the Spring Users’ ability to protect
their senior water rights against interference or injury caused by junior water users.” (Spring
Users’ Resp. Br. 34.) The IDWR argues similarly that “the State Water Plan recognized that
administration of the Spring Users’ water rights would be governed by applicable principles of
the prior appropriation doctrine as established by Idaho law.” (IDWR Br. 26)

The Groundwater Users’ agree that neither the Agreement nor the Plan changed Idaho
water law. The Act was in place long before both the Agreement and the State Water Plan. The
Agreement’s provision for administration of ESPA discharges based on minimum flows at the
Murphy Gauge is a legislative application of the Act. It did not change Idaho law, but applied it.

The Spring Users argue that even if the Agreement was a valid application of the Act, the

Groundwater Users have waived the protections it affords them. They say that “[s]ince the Swan
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Falls Agreement was executed in 1984, IGWA and its members have had multiple opportunities
to assert these arguments.” (Spring Users’ Resp. Br. 27.) Yet, there has been no need to invoke
the Agreement, because the minimum flows have been maintained since it was signed. It was
not until the Spring Users sought to curtail ground water rights even though the minimum flows
are maintained that the effect of the comprehensive plan established by the Agreement was
thrown into question.

The IDWR claims that the SRBA District Court “has already interpreted and applied the
Swan Falls Agreement in 92-23.” (IDWR Br. at 12). SRBA subcase 92-23, however, only
addressed the affect of the Agreement on Idaho Power’s water rights (the first component of the
Agreement). SRBA subcase 91-13 (a/k/a Basin-Wide Issue 13) addresses the more global effect
of the Agreement on other water users. The latest scheduling order in that proceeding identifies
the issues still outstanding in that proceeding, two of which deal directly with the effect of the
Agreement on other water users:

Issue No. 2: Identifying and preserving protections for third-party beneficiaries
to the Swan Falls Agreement.

Issue No. 4:  General provision in IDWR Basin 2 regarding the comprehensive
management plan for administration of water rights above Murphy Gage and
below Milner Dam as reflected in the State Water Plan.
(Initial Scheduling Order, SRBA Subcase No: 00-91013 (Basin-Wide Issue 13), May 26, 2010,
attached as Addendum E.)
b. The Agreement and the State Water Plan are binding upon the Director.

The IDWR argues that even if the Swan Falls Agreement defined a comprehensive plan

for administration of the Snake River watershed, it is not binding on the Director because “the
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Director’s water rights administration duties and obligations are defined by state law, not by the
Swan Falls Agreement.” (IDWR Br. 15.) However, as the IDWR itself acknowledges, the
settlement “was given effect primarily through state law and the State Water Plan, not through
the Agreement.” (IDWR Br. 12.) And the Director has a statutory duty to “exercise [his] duties
in @ manner consistent with the comprehensive state water plan.” 1.C. 42-1734B(4).

Further, the Agreement explicitly provides that “[t]he State shall enforce the State Water
Plan ... [and] shall not take any position before the legislature or any court, board or agency
which is inconsistent with this agreement.” (Ex. 437 at 1, §4.) The Agreement also specifically
obligates the Director, as an executive officer, to adhere to its terms: “[w]hen the parties agree on
certain actions to be taken by State, it is their intent to commit the executive branch of ldaho
state government, subject to constitutional and statutory limitations, to take those actions.” 1d. at
1,72

c. The comprehensive plan applies to all water rights supplied by groundwater
discharged from the ESPA, not just Idaho Power’s water rights.

The IDWR argues that the Swan Falls Agreement has no bearing on the Spring Users’
water rights because they “were not signatories to the Agreement,” and because “[t]here is no
express or implied reference to any other water rights in the Agreement or the subordination
legislation.” (IDWR Br. 10, 22.) The Spring Users take the same position, arguing that the
Agreement is merely “a private agreement between the State of Idaho and Idaho Power
Company” that has no effect on other water rights. (Spring Users’ Resp. Br. 30.) They say that

“[s]ince the Agreement does not identify or subordinate the Spring Users’ senior surface water
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rights, that ends any inquiry and defeats IGWA’s claim on appeal.” 1d. at 32. These arguments
disregard the history and the terms of the Agreement.

Resolution of Idaho Power’s water rights is only one component of the Agreement. The
second component affects the rest of the water rights that depend upon ESPA discharges in the
Thousand Springs area. This is explained in the Framework:

The focus of discussion of settlement of the “Swan Falls Controversy” has

necessarily been on the claims of right and authority at [the Swan Falls Dam] site.

However, the settlement of those issues necessarily involves [sic] putting in place

legislation and policies which will govern the rest of the Snake River and other
watersheds also.

(Addendum D at 8.) The Swan Falls controversy forced the State and water users in the upper
Snake River basin to face the challenge of “[a]chieving a proper balance among competing
demands for a limited resource.” (Addendum D at 1.) The Agreement met this challenge by
fortifying the State Water Plan approach of administering the ESPA based on minimum flows at
Murphy Gauge. The Framework explains that “[b]y raising the irrigation season minimum
streamflow, the state will be able to assure an adequate hydropower resource base and better
protect other values recognized by the State Water Plan such as fish propagation, recreational
and aesthetic interests ....” Id. at 2.

The Framework explains that the State entered into the Agreement instead of continuing
with litigation because “adversary proceedings may not necessarily yield solutions which reflect
the broad public interest.” Id. at 1. Like the State Water Plan it reinforced, the Agreement
reflects a policy determination that ESPA discharges will be maintained at a reasonable level so

long as the minimum flows of 3,900 cfs and 5,400 cfs are maintained. The Agreement
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conditions its effectiveness upon the implementation of these minimum flows (Ex. 437 at 7,
fl13.A.i.) and then makes them irreversible (Id. at 8, § 16-17). This component of the Agreement
was designed to avoid a repeat of Swan Falls controversy—to avoid this case.

The IDWR and the Spring Users nevertheless argue that the Agreement and its changes
to the State Water Plan are meaningless. They say that administration based on minimum stream
flows is impermissible because it will “impair existing water rights.” (IDWR Br. 25; see also
Spring Users’ Resp. Br. 39-40.) They rely on Idaho Code 42-1734A(1) which states that the
State Water Plan applies to “unappropriated water resources.” (IDWR Br. 25; Spring Users’
Resp. Br. 39.) However, that statute was not enacted until 1988—two years after the Agreement
was implemented via the 1986 State Water Plan. 1988 Idaho Sess. Laws, ch. 370, 8 5, p. 1090.

At the time of the Agreement, the State Water Plan was governed solely by the Idaho
Constitution which does not restrict the Plan to unappropriated waters. It reads simply that “the
State Water Resource Agency shall have power to formulate and implement a state water plan
for optimum development of water resources in the public interest.” ldaho Const., Art. 15, § 7.
At the time of the Agreement the State Water Plan governed all water rights. The Agreement
does likewise.

The Spring Users also cite to the 1986 State Water Plan which states that “existing water
rights are protected.” (Spring Users’ Resp. Br. 39.) When read in context, however, this phrase
does not protect peak spring flows, as the Spring Users suggest. The 1986 Plan states that

[t]he minimum flows established for the Murphy Gauging Station should provide

an adequate water supply for aquaculture. It must be recognized that while
existing water rights are protected, it may be necessary to construct different
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diversion facilities than presently exist. ... future management and development

of the Snake River Plain aquifer may reduce the present flow of springs tributary

to the Snake River, necessitating changes in diversion facilities.

(Ex. 440 at 38.)

The statements that a) existing rights are protected and b) spring users will have to adapt
to declining flows may appear contradictory, but they are not. When one considers the
proverbial “bundle of sticks” held by the Spring Users at the time of the Agreement, it is clear
that the anticipated reduction in spring flows did not impair their existing rights. Under the Act,
the Spring Users were entitled to exercise priority to maintain reasonable groundwater levels,
but not historic levels. Neither the Agreement nor the State Water Plan changed this. They
protect “adequate” (i.e. reasonable) ESPA discharges rather than historic ESPA discharges.

To accept the argument that the Agreement affects only Idaho Power and has no bearing
on the other water users in the Thousand Springs area defeats the major goal of the Agreement to
“allow a significant amount of further development of water users without violating the
minimum [flows].” (Addendum D at 2). If the Spring Users are permitted to shut down vast
amounts of groundwater pumping even though the minimum flows are met, then the additional
groundwater development that the Agreement intended to secure can never be realized.

The Agreement was not a futile exercise. It incorporated the State Water Plan program of
administering ESPA discharges based on minimum flows with the expectation that it be “the

cornerstone of the effective management of the Snake River.” (Addendum D at 7; see also Ex.

437 at 1, 1 4.) It was anticipated that “[t]he definition and implementation of a known and
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enforceable state policy will make the Swan Falls controversy an asset in the history of this
state.” (Addendum D at 8.)

The curtailment orders violate the Agreement by curtailing more than 70,000 irrigated
acres in an effort to increase ESPA discharges even though the minimum flows are met. (See
Groundwater Users’ Open. Br. 26-27.) As a result, the orders undermine the monumental effort
undertaken in the 1980s to avoid the very dispute presented in this case.

4, THE ACT IS NOT SUPERSEDED BY THE DEVELOPMENT OF CM RULES, FORMATION OF
WATER DISTRICTS, OR ENTRY OF SRBA DECREES.

The Spring Users’ argue that even if the Act defines meaningful criteria for groundwater
administration, it does not apply within water districts. (Spring Users’ Resp. Br. 26-29, 61.)
They assert that the Groundwater Users have waived their protections under the Act by not
raising the Act as a defense to the formation of Water District 130, the development of the CM
Rules, and the adjudication of their water rights in the SRBA. 1d. These actions, however, are
all precursors to groundwater administration. The Spring Users even acknowledge that “[a]ll of
these actions set the framework for conjunctive administration.” 1d. at 27. Since none of these
actions involved actual delivery calls, and none challenged the Act, the Ground-water users had
no reason to raise the Act as a defense to any of those actions.

a. The formation of a water district does not insulate the Spring Users from the
requirements of the Act.

The Spring Users suggest that the Act does not apply to administration within water
districts because Idaho Code § 42-602 states that water shall be distributed “in accordance with

the prior appropriation doctrine.” (Spring Users’ Resp. Br. 14.) There is nothing in the water
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district statutes (1.C. 42-602 et seq.), however, that excuses the Director from complying with the
Act. The statues simply instruct the Director to follow the “laws of the State of Idaho.” 1.C. 42-
604 (Emphasis added.) The statement that administration shall be according to the “prior
appropriation doctrine” naturally means all aspects of the doctrine.

Moreover, it would have been futile for the Groundwater Users to contest the formation
of Water District 130 because the Director is obligated to organize the State into water districts:
“The director of the department of water resources shall divide the state into water districts ....”
I.C. 42-604 (emphasis added). Since the Director has a duty to form water districts, and since he
must administer water within water districts according to all aspects of ldaho’s version of the
prior appropriation, there was no need for the Groundwater Users to challenge the formation of
Water District 130.

b. The CM Rules do not supersede the requirements of the Act.

The Spring Users also claim that the Groundwater Users should have raised the Act as a
defense to the development of the CM Rules. (Spring Users’ Resp. Br. 48-49.) This argument
also fails. First, as agency rules, the CM Rules are inherently subject to statutory law. Second,
the CM Rules incorporate the Act by “acknowledg[ing] all elements of the prior appropriation
doctrine” including “full economic development as defined by Idaho law.” CM Rule 20.02-03.
Third, the CM Rules “provide for administration of the use of ground water resources to achieve
the goal that withdrawals of ground water not exceed the reasonably anticipated average rate of

future natural recharge.” CM Rule 20.08. Fourth, the CM Rules also provide that “[n]othing in
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these rules shall affect or in any way limit a person’s entitlement to assert any defense or claim
based upon fact of law in any contested case or other proceeding.” CM Rule 20.09.

c. SRBA decrees are inherently subject to Idaho law, including the Act.

The Spring Users argue that their water rights should not be subject to the Act because
their SRBA decrees do not cite the Act as an administrative condition of their rights. (Spring
Users’ Resp. Br. 28.) They say that “[h]ad the Swan Falls Agreement or Ground Water Act
actually limited the Spring Users’ water rights in [sic] administration, IGWA is required to raise
those objections during the SRBA litigation.” Id. The IDWR similarly argues that the “Spring
Users’ water rights have not been decreed or defined in the SRBA as subordinated or
conditioned in terms of the Swan Falls Agreement or the minimum flows at Murphy.” (IDWR
Br. 11.) In their view, water rights are subject only to the laws expressly recited in the decree.

The purpose of the SRBA is not to recite the cannons of Idaho water law, but to define
specific elements of individual water rights. While the SRBA court does have authority to
decree unusual administration practices that may affect a given water right, that authority by no
means obligates the SRBA court to recite in each decree the full body of law governing water
administration generally. The Spring Users’ water rights are inherently subject to all elements of
Idaho’s version of the prior appropriation doctrine, including those set forth in the Act.

Moreover, the Spring Users’ decrees include the following language which makes them
subject to general provisions entered after their partial decrees: “This partial decree is subject to
such general provisions necessary for the definition of the rights or for the efficient

administration of the water rights as may be ultimately determined by the court at a point in time

GROUNDWATER USERS’ REPLY BRIEF 36



no later than the entry of a final unified decree.” (Ex. 31, 301-306.) Thus, their water rights are
subject to the outcome of SRBA subcase no. 91-13 mentioned above.

5. DEPLETION DOES NOT EQUAL MATERIAL INJURY.

The Spring Users argue that the “injury addressed in conjunctive administration is to the
water right.” (Spring Users’ Resp. Br. 25; emphasis in original.) They say that “[t]o the extent
that Junior Ground Water Rights are taking water that would otherwise flow to and be used to fill
senior water rights—thereby causing material injury—conjunctive administration is required.”
Id. at 23. In other words, their position is that depletion to the water supply automatically equals
material injury to the water user.

The distinction between injury to a water right versus injury to the use of water is
significant. If injury is measured by impact to the right to divert water, then the senior is
automatically injured any time he receives less than the maximum rate of diversion authorized
under his right, regardless of whether he needs additional water to accomplish the designated
beneficial use. On the other hand, if injury is measured by the impact to the use of water, then
the senior suffers injury only if he is unable to meet his actual need for water.

This issue has already been decided. More than a century ago this Court held “the law
only allows the appropriator the amount actually necessary for the useful or beneficial purpose to
which he applies it.” Abbott v. Reedy, 9 Idaho 577, 581 (1904) (emphasis in original). Later the
Court explained that administration requires evidence of “not merely a fanciful injury but a real
and actual injury.” Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 7 (1944). Further, this Court

explained in Mountain Home Irr. Dist. v. Duffy that since
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the policy of the law of this state is to secure the maximum use and benefit of its
water resources ... it is the duty of the prior appropriator to allow the water,
which he has the right to use, to flow down the channel for the benefit of junior
appropriators at times when he has no immediate need for the use thereof.

79 lIdaho 435, 442 (1957) (emphasis added).

The CM Rules define material injury accordingly as “hindrance to or impact upon the
exercise of a water right.” (CM Rule 10.14.) The term “exercise” denotes impact to the use of
water, not merely impact to the amount of water available for diversion.

When the CM Rules were challenged in AFRD2, the district court relied upon a surface
water case (Moe v. Harger) to hold that “when a junior diverts or withdraws water in times of
water shortage, it is presumed that there is injury to a senior.” 143 Idaho at 877 (citing Moe, 10
Idaho 302 (1904)). This Court reversed the district court, reasoning that Moe “was a case
dealing with competing surface water rights and this case involves interconnected ground and
surface water rights. The issues presented are simply not the same.” Id.

This Court instead upheld the Director’s conclusions that “depletion does not equate to
material injury,” that “[b]ecause the amount of water necessary for beneficial use can be less
than decreed or licensed quantities, it is possible for a senior to receive less than the decreed or
licensed amount, but not suffer injury,” and that “senior surface water right holders cannot
demand that junior ground water right holders diverting water from a hydraulically-connected
aquifer be required to make water available for diversion unless that water is necessary to

accomplish an authorized beneficial use.” AFRD2, 143 Idaho at 868.
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These conclusions reflect the material injury factors listed in CM Rule 42 which relate to
three assumptions that must be met to support a finding of material injury: 1) junior diversions
reduce the amount of water available to the senior, 2) the senior needs additional water to
accomplish his or her designated beneficial use, and 3) the senior’s needs cannot be met by
employing conservation efficiencies or alternate means of diversion. If these assumptions are
met, the Director must then determine whether curtailment is in accordance with the Act. In this
case, the Director’s analysis went no further than the first assumption.

a. There is no substantial evidence that the Spring Users need additional water
to accomplish their designated beneficial use.

CM Rule 42.01.e instructs the Director to consider “[t]he amount of water being diverted
and used compared to the water rights.” (Emphasis added). This mirrors the Act which requires
that any call for the delivery of groundwater include “[a] detailed statement in concise language
of the facts upon which the claimant founds his belief that the use of his right is being adversely
affected.” 1.C. 42-237B. If the senior does not need additional water, there is no injury.

The original curtailment orders contain no findings or conclusions addressing the Spring
Users’ use of and need for water. They find that material exists for the sole reason that
groundwater pumping has “reduced the quantity of water available to [the Spring Users’ water
rights], thereby causing material injury.” (R. Vol. 1, p. 70, 1 28; R. Vol. 3, p. 520, §30.) There is
no analysis of whether additional water is actually needed by the Spring Users.

The Groundwater Users have criticized the curtailment orders for finding material injury

without any evidence that the Spring Users need additional water. Spring Users defend the
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orders by arguing that “[t]he law does not require a showing that more, large or healthier fish can
be raised with the water to be distributed any more than it requires a showing that a farmer can
raise more, large or healthier crops with additional water.” (Spring Users’ Resp. Br. 25-26.) But
the law does require the Director to consider production when responding to a delivery call. This
Court held in AFRD2 that

the director has the duty and the authority to consider circumstances when the

water user is not irrigating the full number of acres decreed under the water right.

If this Court were to rule the director lacks the power in a delivery call to evaluate

whether the senior is putting the water to beneficial use, we would be ignoring the

constitutional requirement that priority over water be extended only to those using
the water.

143 ldaho 862, 876 (emphasis added). If additional water will not increase production, then the
Spring Users do not need additional water and curtailment is improper.

The Spring Users claim that the testimony of Larry Cope and Gregory Kaslo proves they
do need additional water. (Spring Users’ Resp. Br. 52.) That testimony, however, was admitted
over the Groundwater Users’ objection and in violation of the Order re Discovery which barred
the Spring Users from offering testimony that is based upon production records, facility design,
etc. (Supp. R. p. 4402; see Groundwater Users’ Open. Br. 48-49.)

The hearing officer barred discovery of production records and facility information and
improvements on the basis that “[p]rior authority from the SRBA District Court indicates that
such information is not discoverable.” (Supp. R. Vol. 3, p. 4402.) This ruling was in error.
SRBA decrees define the maximum amount of water that may be used by an appropriator at any

one time. They do not define how often the water user needs the maximum rate of diversion or
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whether such needs can be met by employing conservation efficiencies or alternate means of
diversion. As this Court held in AFRD2, “water rights adjudications neither address, nor answer,
the questions presented in delivery calls.” 143 ldaho at 876.

When Larry Cope was questioned about Clear Springs’ need for additional water, counsel
for the Groundwater Users objected. (Tr. 87-90.) Mr. Cope admitted that his knowledge of
Clear Springs’ need for water and ability to produce more, larger, or healthier fish was based on
his regular review of fish production records which the Groundwater Users were denied
discovery of. The hearing officer allowed the answer to stand, subject to “whatever weight is
given.” (Tr.91-92))

Blue Lakes strained to admit testimony of Gregory Kaslo concerning water needs, but he
was permitted to speak only to the water measurements that affect stocking decisions. (Tr. 275.)
He could not attest to fish production and water needs, ability to meet production through
conservation efficiency, or otherwise.

The Spring Users also claim that the watermaster for Water District 130 confirmed that
they need additional water to accomplish their beneficial use. (Spring Users’ Resp. Br. 56.) Her
testimony clearly did not go so far. She testified that she inspects the Spring Users’ fish facilities
about once per year (Tr. 489), and that the Spring Users have the capacity to divert the maximum
rates of diversion under their water rights. (Tr. 487-88, 493-94.) The ability to divert water,
however, does not mean water is needed. When asked about actual use of water, the watermaster
confirmed that she could not attest to the Spring Users use of water or need for additional water

because that is not part of her investigation. (Tr. 492.)
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Without substantial evidence that the Spring Users actually need additional water, the
orders have been upheld based on an assumption that more water automatically equals more fish.
(R. Vol. 16, p. 3840.) That assumption contradicts evidence that the Clear Springs has
voluntarily scaled back production at times (Tr. 96-97.) and that Blue Lakes’ facility capacity is
210 cfs (35 raceways designed for 6 cfs each) even its water rights authorize the use of only 197
cfs (Tr. 268). Thus, the testimony that people have seen empty raceways at Blue Lakes and
Clear Springs does not necessarily evidence an inability to meet water needs. Perhaps most
significantly, the lack of evidence that the Spring Users actually need additional water is because
of their own efforts to avoid discovery of such evidence.

The Director’s failure to examine the amount of water needed by the Spring Users in this
case is inconsistent with his decisions in major delivery call cases that followed where he
thoroughly considered the amount of water needed by the senior in making his material injury
determination. (See, e.g., excerpts from IDWR Respondents’ Brief, Minidoka County Case No.
CV-2009-647 (“A&B Delivery Call”) January 28, 2010, attached hereto as Addendum F.)

The orders must be set aside because their finding of material injury is not supported by
substantial evidence in the record and/or because the Director’s decision to order curtailment in
without considering whether the Spring Users legitimately need additional to accomplish their
beneficial use is an abuse of discretion.

b. The curtailment orders do not consider whether the Spring Users’ needs can
be met via conservation efficiencies or alternate means of diversion.
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If a senior legitimately needs additional water to accomplish his beneficial use, the CM
Rules instruct the Director to determine whether the senior’s needs can be met “by employing
reasonable diversion and conveyance efficiency and conservation practices” (CM Rule 42.01.9)
or “by using alternate reasonable means of diversion or alternate points of diversion, including
the construction of wells or the use of existing wells ...” (CM Rule 42.01.h). These
considerations reflect the reality that curtailment groundwater pumping is a terribly inefficient
means of increasing discrete spring flows. (See Groundwater Users’ Open. Br. 16-17.)

There is evidence in the record to indicate that conservation efficiencies are a legitimate
option for satisfying the Spring Users’ water needs (if any). Dr. MacMillan testified that water is
currently reused between 5 and 6 times between the race ways. (Tr. 105.) Greg Kaslo testified
that “[i]f the raceway has to be dried up the fish can be moved to another raceway or they can be
harvested and sent someplace else.” (Tr. 274.)

Nevertheless, the hearing officer declined to consider conservation efficiencies options or
alternate means of diversion on the basis that the Spring Users partial decrees in the SRBA “did
not condition the rights to water upon pursuing it in a different manner, and there is no basis in
the record to add this condition to the partial decrees.” (R. Vol. 14, p. 3237.) This ruling is
contrary to the reality that these are administration issues that arise in response to a delivery call
and are not normally litigated in the context of the ESPA.

The Director’s refusal to consider alternate ways to meet water needs is presumably due
to the lack of evidence that the Spring Users actually need additional water in the first place.

Regardless, the curtailment orders should be set aside because there is no substantial evidence
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that the Spring Users’ water needs cannot be met by conservation efficiencies or alternate means
of diversion, and/or because the Director’s failure to consider these material injury factors is an
abuse of discretion.

6. THE STANDARD OF PROOF ISSUE HAS NOT BEEN PRESERVED FOR APPEAL.

For the first time on appeal, the Spring Users argue that groundwater administration
decisions are subject to a “clear and convincing” standard of proof. (Spring Users’ Open. Br. 9.)
As pointed out by the IDWR, the Spring Users are presumably raising this issue in an attempt to
preempt proceedings in the A&B delivery call case (Minidoka Case No. CV-2009-647) where
the standard of proof is directly in dispute and is presently awaiting a decision. Regardless, the
Groundwater Users are unable to locate any document where the Spring Users made this
argument at the agency level or to the district court. While their Notice of Cross Appeal raises
the issue of burden shifting, it does not raise the distinctly different issue of standard of proof.
(Notice of Cross Appeal 3.) Since this issue was not raised below, it has been waived and cannot
be raised for the first time on appeal. However, if the Court decides to rule on this issue, it
should confirm that groundwater administration decisions must be based on the preponderance of
the evidence as argued by the IDWR.

7. THE DIRECTOR HAS AN INDEPENDENT DUTY TO APPLY THE FUTILE CALL DOCTRINE
WHETHER OR NOT JUNIOR USERS RAISE FUTILE CALL AS A DEFENSE TO CURTAILMENT.

The Spring Users argue that the Director erred by excluding from curtailment those water
rights for which ESPA Model predicts curtailment will provide no measureable benefit to the
Spring Users. (Spring Users’ Resp. Br. 12-17.) They say this impermissibly shifts the burden of

proof in water administration.
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The Spring Users’ argument is based on the assertion that ESPA Model uncertainty
creates an “equal probability of increased injury to spring water rights.” Id. This argument is
factually incorrect. The Director was specifically asked: “So that 10 percent uncertainty level, it
may be less than that or maybe greater than that?” to which he responded “No. It could only be
equal to or greater than that. Because the gauge readings were determined to be the most
inaccurate -- I'm not sure how | want to say that. But the gauge readings were determined to be
the highest -- the source of the highest inaccuracy.” (Tr. 1227-28.) Thus, the trim line does not
exclude groundwater users with a 9% depletive effect while including rights with an 11%
depletive effect, as the Spring Users suggest. (See Spring Users’ Open. Br. 15.) It excludes
groundwater rights for which curtailment will have no measurable benefit while including rights
that will have some measurable benefit. (Tr. 1166-68.)

The Spring Users eventually recognize the trim line is a matter of futile call, but argue
that the Director has no authority to apply the futile call doctrine on his own. (Spring Users’
Open. Br. 14.) They say the Director “effectively nullifies the burden of proof required under
Idaho law” if he applies the futile call doctrine without being compelled to by junior water users.
Id. They claim that even if curtailment will be futile, the Director must curtail anyway until
juniors come forward and present their own evidence of futile call. Id. at 15.

The Spring Users would have this Court treat the Director as nothing more than a judge
of claims and counterclaims to water, rather than an agent of the State with an affirmative duty to
administer water resources in accordance with Idaho law. Their argument contradicts the history

and practicalities of water administration as well as the Director’s legal duties to “distribute
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water in water districts in accordance with the prior appropriation doctrine” (1.C. 42-602),
“equally guard the various interests” of water users (I.C. 42-101), supervise the “appropriation
and allotment [of groundwater] to those diverting the same for beneficial use” (1.C. 42-226), and
extend priority “only to those using water” (AFRD2, 143 Idaho at 876).

While junior water users have the right to assert that a delivery call is futile, nothing
precludes the Director from administering water in accordance with the futile call doctrine based
on the evidence before him. Moreover, although the Groundwater Users were limited by the
Order re Discovery, they did put on evidence of futile call. (Ex. 462-463)

CONCLUSION

The Spring Users ask this Court to reverse Schodde, Baker, Parker and AFRD2, defeat
the Act and the CM Rules, and reduce Idaho water law to a single, absolute rule that first in time
is first in right. This Court rejected this proposal before, and should do it again.

The Court should set aside the curtailment orders because they violate the Act by failing
to protect groundwater users in the maintenance of reasonable groundwater levels. The orders
block full economic development of the ESPA by curtailing more than 70,000 irrigated acres
even though the ESPA can sustain irrigation of those acres without being mined. Further, the
orders violate the Swan Falls Agreement—a legislative application of the Act—by curtailment
groundwater use in order to increase ESPA overflow even though the minimum Snake River
flows at the Murphy Gauge are met.

If the Court refuses to set aside the curtailment orders for violating the Act and the

Agreement, the orders should be set aside because there is no substantial evidence that the Spring
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Users need additional water to accomplish their beneficial use, and no substantial evidence that
their needs (if any) cannot be met by employing conservation efficiencies or alternate means of
diversion. Finally, the curtailment orders should be set aside for failing to account for known
uncertainties in the ESPA Model and for violating due process and the Idaho Administrative
Procedures Act, as explained in the Groundwater Users’ Opening Brief.

RESPECTFULLY SUBMITTED this 26" day of October, 2010.

RACINE OLSON NYE BUDGE &
BAILEY, CHARTERED

Randall C. Budge
Candice M. McHugh
Thomas J. Budge
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STATEMENT OF THE CASE
I.  Nature of the Case |

The Eastern Snake Plain Aquifer (“ESPA™) is hydraulically connected 1o the Snake River
and its tributary surface water sources (springs, streams) af various places and to varying
degrees.! All water sources in the Snake River Basin, including the ESPA, are deemed
connected and must be administered as connected sources.” The Idaho Constitution and water
distribution statutes require that “[plriority of appropriations shall give the better right as
between those using the water”. IDAHO CONST., art. XV, § 3; I.C. §§ 42-106, 602, 607. Water
rights to_the Snake River and its tributary springs are therefore entitled to constitutional
protection against out-of-priority ground water diversions from the ESPA.

How is it then that junior priority ground water rights are permitted to intercept and take
water away from connecied senior surface water rights? The answer: under the cloak of the
Department’'s Rules for Conjunctive Management of Connected Surface and Ground Water
Resources (IDAPA 37.03.11 ef seq.) (*Rules™). Recognizing this threat to Idaho’s law of water
distribution, as established well over a century ago, the district court declared the Department’s

Rules facially unconstitutional.

'R Vol. 1V, p. 754 (Water District 120 Ordey at p. 4, § 19); p. 762 (Water District 130 Order at p. 4, 919). The
Director of the Idaho Depariment of Water Resources (“Department”) previously found that ground water diversions
in certain areas of the ESPA reduce flows in connected springs and the Snake River by an amount equal to 50% of
those diversions within six months. R Ex. 1; Steenson Af., Ex.'Y (Thousand Springs GWMA Orderat p. 2, § 4 of ;
see also, Ex. Y 10 Affidavit of Travis 1. Thompson in Support of Opposition 1o Motion for Siay Pending Appeal
Under Tdaho Appellate Rule 13(g) (American Falls GWMA Order atp. 2, § 4)(filed with this Couwrt in this appeal on
August 31, 2006).

IR Vol. 1V, p. 806 (“the form of the conjunciive management general provision is hereby decreed as set forth in the
attached *Exhibit A*™); pp. 807-808 (Exhibit A stating “Except as otherwise specified above, all other water rights
within Basin __ will be administered as connected sources of water in the Snake River Basin in accordance with the
prior appropriation docirine as established by Idaho Jaw.”).
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Refore this Court is an appezl of the disirict cowrt’s decision granting Plaintiffs’ motion
for summary judgment. The district court found that the Rules fail to include necessary
constitutional components and protections for senior water rights which results in an unlawful
diminishment and “taking” of those property n’ghts.3 These issues were directly raised by the
Plaintiffs and argued before the district court.* The constitutional protections afforded senior
water rights in Idaho’s prior eppropriation systern are much more than mere “procedures™ to be
altered at the whim of an administrative officer. The constitutional protections afforded seniors,
inchuding honoring a water right’s priority date and other decreed elements, are subverted
through administration wnder the Rules. Accordingly, the district court nghtly declared the
Rules unconstitutional and in conflict with Idaho’s water distribution statutes. This Court shouid
affirm.

ADDITIONAL ISSUES ON APPEAL®
1. Whether the district court erred in finding that the Rules disparate treatment of ground
water rights and surface water rights does not violate equal protection?
2. Whether Plaintiffs are entitled to attorneys fees and costs on appeal pursuant to Appellate

Rule 40 and 41, and 1.C. §§ 12-1177

3 The Rules are found in the record at R. Vol. 1, pp. 15-28. All future cites 10 the Rujes will consist of the word
“Rule” and the respective rule number rather than a reference to the record. The district court’s June 2, 2006 Order
on Plaintiffs’ Motion_for Summary Judgment is found at R. Vol. X, pp. 2537-2477. All fature gites to this decision
wil) consist of the word “Order” and the respective page number rather than a reference to the record.

4 Contrary io the Defendants’ representations (Defs. Br. At 5, 14), the issue of the Rules’ failure to inchide the
constitutional protections afforded sensor rights was directly briefed and argued by the Plaintiffs to the district court.
R. Vol. IX, pp. 2267-68; T. Vol. 1. pp. 189-19], 252-53, 264, 319-320.

5 Plaintiffs join in the arguments in the TSWUA / Rangen response brief, including the equal protection arguments,
as wel) as the response brief of the Idaho Power Company. Clear Springs joins in those briefs and this one as well.
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STANDARD OF REVIEW®
1. Summary Judgment & Constitutional Issueé
On review of summary judgment orders, this Court employs the same standard of review
as the district court. Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272 (1994).
This Court reviews the record before the district court, to determine de novo whether, sfter
con_struing the facts in the light most favorable to the noﬁmoving party, there exists any genuine
issues of material fact and whether the moving party 15 entitied 1o judgment as & matter of law.
Armand v. Opportunity Management Co., Inc., 141 Idaho 709, 713 (2005); McColm-Traska v.
Valley View, Inc., 138 Idaho 487, 500 (2003). Likewise, constitutiona)l issues are pure questions
of law over which this Court exercises free review. AMeisner v. Potlatch Corp., 131 Idaho 258,
260 (1998).
I1. Facial Constitutional Challenges & Declaratory Judgment Actions
Defendants and IGWA take issue with district court’s consideration of facts, including
the Director’s use of the Rules to avoid regulating any connected jumior priority ground water
rights in 2005. As described below, the district court properly considered these facts, since:
1) ldaho Code § 67-5278(1) and this Court’s decision in 4sarco, Inc. v. State of
Jdaho, 138 1daho 719 {2003) provide an exception from the “exhaustion rule”
and allows a court to review an agency's “threatened application” of

unconstitutional rules; and

2) A factua) foundation is necessary for a court to review a facial constitutional
challenge to administrative rules. ‘

¢ The standard of review for discretionary actions made by the district court is briefed in the Plaintiffs* Brief in
Response 10 the City of Pocatello’s Opening Brief and is adopled for this response as well. The *Course of
Proceedings / Statement of Facts™ is also included Plaintiffs’ response to Pocatelio’s brief and is adopted herein.
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Laws and reguiations which are *clearly in violation of [a] constitntional principle™ are
not valid. Moon v. Investment Bd., 96 1daho 140, 143 (]974.); Bradshenw: v, Milner Low Lift Irr.
Dist., infra; O'Bryant v. City of Idaho Falls, 78 Idaho 313, 325 (1956) (“That which the
constitution directly prohibits may not be done by indirection through a plan ... to evade the
constitutional prohibition.”). Generally speaking, constitutional challenges are either “facial®
challenges or “as applied” challenges. *Stare v. Korsen, 138 Idaho 706, 712 (2003).7 For facial
chailenges 10 é statute, a party must typically show “that no set of circumstances exist under
which the [Rules] would be valid.” Moon v. North Idaho Farmers Association, 140 Idaho 536,
545 (2004).8 This rule, however, does not preempt consideration of some facts, including an
agency's “threatened application” of unlawful rules. Reviewing the fact the Director failed to
distribute water mn a timely and Jawful manner was relevant to demonstrate the “threatened
application™ ¢f the Department’s upconstitutional Rules.  Moreover, no after-the-fact
administrative review of the Director’s actions would ever cure the lack of timely water

distnbution in 2005.

" In an “as applied” challenge, the Plaintiff must show that the statutory or regulatory provisions were applied to a
specific complainant in an unconstitutional manner. Korsen, 138 Idaho at 712. Since the underlying administrative
action is stil] ongoing, nearly two years after the Plaintiffs firsl requested administration, the district court
determined that it would not address any “as applied” challenge at this time. R. Vol. V111, p. 1813, The Plaintiffs
presented evidence of another sitmation wherein a senior water right holder was unlaw fully prejudiced by an
application of the Rules. See R. Vol. IX, pp. 226-27, 2305-2313. Specifically, the Plaintiffs addressed the
Department’s response to an administrative ¢all, made on August 6, 2003, by Warren Lloyd, a senior ground water
user. This exampie did not involve the Plaintiffs” water rights.

¥ This ru)e necessarjly requires the inroduction of certain hypotbetical evidence of circumstances wherein the
challeriged provision can/cannot be applied constitutionally. This is the case, no matter how absurd the hypothetical
circumstances may be, Yet, this is where the flaws in the Defendants’ and IGWA s arguments are exposed.
According to the Defendants and 1GWA, Plaintiff could argue that, kypothetically speaking, the Director could use
the Rules 1o justify the implementation of an administrative process which precludes water celivery for years
without end. However, at the same time, the facr that the Department has done that very thing is somehow
inadmissible. The Defendants arguments are nothing more than an attemnpt to hide thelr unconstitutional actions
from the Court.
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A. The Declaratory Judgment Statute Allows the Court to Review Some Facts
Relative to its Analysis of the Validity of a Statute

This Court has recognized that “some factual foundation of record” must be present in a
facial challenge. Moon, 140 Idaho at 545 (“Plaintiffs challenging the constitutionality of a
statute are required to provide ‘some factual foundation of record’ that contravenes the
legislative findings™) (emphasis added). Section 67-5278(1) allows a court to consider the
“threatened application” of a rule, which necessarily includes a review of the actions taken by the
agency to that point in time. This statute further provides an exception 1o the general rule that a
party must first “exhaust” administrative remedies with the agency.’

In a declaratory judgment action, a plaintiff must only show that the statute or rule
requires, or allows, an agency to consider factors and employ procedures that are inconsistent
with the ldaho Constitution. See Jdaho Watersheds Project v. State Board of Land
Commissioners, 133 Idaho 64 (1999) (“JWP”). In [WP, the plaintiffs challenged the

constitutionality of Jdaho Code § 58-310B, both facially and as applied, through a declaratory

? The exception was upheld by this Court in Asarco. 128 Idaho at 725 (“While the general ruje is that a coniestant
must frst exharst administrative remedies before filing a complaint in district court, there is an exception for
declaratory judgments regarding agency rules.”) (emphasis added). The Defendants fai] to acknowledge this
Court’s holding in 4sarco, a case where similar arguments were advanced by a state agency in an attempt 1o dismiss
a case on jurisdictional grounds. In Asarco, the Department of Environmental Quality (DEQ) moved 1o dismiss the
case on exhaustion grounds claiming the plaintiffs were required to take their challenge to the agency first. 138
Idaho at 722. This Court rejected that argument.
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judgment action.’’ Jd. at 65. In that case, the Court examined the express language of the Idaho
Constitution and compared it to the cnteria found in the chai}enéed statute.!’ Id. at 66-68.

WP and section 67-5278 make clear that (1) & constitutional challenge may be brought in
the form of a declaratory judgment action, and (2) where the challenged statute or rule coﬁtains
“permissive” language, the “no set of circumstances™ standard will not operate to save the rule
from being declared facially unconstitutional. In other words, the stan_dafd is not applied in the
traditionaf sense.”? Indeed, the district cowt correctly recognized %here is no better evidence of
the “threatened application™ of a rule than the actions already taken by the agency. R. Vol. VIII,
pp. 1814-15.

This notwithstanding, the Defendants and JGWA allege that the district court “invented a
hybrid analysis for‘ evaluating Plaintiffs’ claims.” Defs. Br. at 40-42, IGWA Br. at 2.5 In
addition to ignoring 1.C. § 67-5278, the Deféndants misinterpret Korsen. In Korsen, the lower

"

courts did not examine the challenged statute “as it applied to Korsen’s specific conduct.” 138

Tdaho at 712 (emphasis added). In fact, the “hybridized” analysis that this Court disapproved of

1°4 Jthoueh the statute’s constitutionality was challenged “s applied,” no facts were presented to indicate that
anything other than a purely facial challenge was considered. This is particularly evident by the fact that the Court
siruck Gown the section as “unconstitutional” without any limitation as to any particular application of the statute.
JWP, 133 ldaho at 68. _

" The constitutional provision reviewed in JWP, Article IX, § 8, reguires that “monies received from the sale or
Jease of school endowment lands ‘shall be reserved for school purposes only.”” While the Constitution requires the
State to consider only the financial return 10 the schools of the sale or Jease of school endowment Jands, the Court
found that the challenged statute unconstiturionally allowed for consideration of broader financial impacts Lo the
State. Jd. at 67-68. .

2 For exanple, given the use of such phrases as “may be considered” and “include, but are not limited to,” found in
section 58-3108, it would have been impossible for the J/¥P plaintiffs to have succeeded in any facial challenge
under the “no set of circumstances™ standard. Yet, this Court found section 58-310B to be facially unconstitutional.
% Defendants wrongly claim that the disirict court transformed the purely Jegal question of the facial validity of the
Rules into a vehice for litigating the Plaintiffs® as-applied claims and resolving disputed issues of fact”. Since the
case was decided on summary judgmenn, there were no “disputed issues of fact” to be resolved.

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS® & IGWA’S BRIEFS &




!
L

I
T

|
7T

* Accordingly. the Defendants’ “hybrid analysis™

was & limited review of facial validity.”
arguments are fundamentally flawed.””

Defendants further argue that section 67-5278 is nothing more than a “standing™ and
“ripeness” statute. Defs. Br. at 44, This argurnent is also without merit. First, any party that is
harmed by facially unconstitutional agency rules has standing. Likewise, since the statuie allows
parties to challenge a regulation regardless of whether or not the agency has had such an
opportunity, any ripeness argument is defeated. 1.C. § 67-5278(3).]6

As demonstrated by this Cowrt’s holding in /WP, and, as properly recognized by the
district court, a section 67-5278 declaratory judgment action is not a traditional “facial”

constitutional challenge and allows a district court 1o consider some factual evidence.

Accordingly, the district court correctly considered the “threatened application™ of the Rules, ..

14 138 Idaho at 712 (“By finding the statute vague, not as applied to Korsen's conducr, but as 1o all applications on
public property alone, the magistrate and the diswict court used an improper standard for determining whether the
statute was facially vague. It was improper to conclude that the statute js invalid on its face as applied to public
property, because the standard to sustain a facial challenge requires that = statute be held impermissibly vague in all
of its applications”} (emphasis added).

™* "That notwithstanding, this case is not like Korsen. The district court here reviewed the Rules, as a whole. The
district court’s review involved a thorough review of the constitutional corvention and other foundations for Idaho’s
water Jaw, an in depth review of case law on the subject of prior appropriation and actual application of the Rules in
other cases. There was no Korsen hybrid analysis. Furthermore, the examples presented by the Plaimiffs
demonsirate the lega) defects of the Rules on their face. The Defendants’ misinterpretation of Korsen is no
justification for their objection to the district court considering the facts of the unconstitutiona] water right
adiministration scenarjos that are possible, and that have actually occurred, under the Rules.

18 Finally, such an argument is nonsensical as it would require the cowrt to entertain factual evidence relative to
standing and ripeness and then ignore that same evidence in order to review hypothetical circumsiances intended to
support and/or defeat the regulations. This is the case even if, as here, the factual evidence provides glaring
examples of the constitutional deficiencies of the regulations.
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the actions of the Director already taken in responding to the Plaintiffs” request for
administration, as well as other proceedings, in reviewing the Rujes’ constitutionality.”

B. Plaintiffs’ Challenge to the Rules Still Meets the “No Set of Circumstances”
Standard.

Assuming that the aforementioned standard applies, the Plaintiffs meet the “no set of
circurnstances” rule for a typical facial constitutional challenge. As the distriet court recognized,
the Constitution affords senior water rights certain constitutional protections.'® The Rules usurp
those protections and unlawfully require the senior appropriator to run an adminisfrative
gauntlet, the end result of which is, that the senfor must continue to go without needed water
antil all contested cases (including appeals) have besn resolved.” Since the Rules flip the prior
appropriation doctrine on its head, they are unconstitutional in every possible situation,

regardless of whether the senior appropriator uses surface water or groundwater.*”

I7 The Defendants wrongly claim the district court erred in failing to dismiss the “as applied” claims. Defs. Br. at
46-47. Section 67-5278(1) and Asarco provide an express exception to the general “exhaustion yule™ when a party
challenges the validity of an agency rule. The Defendants® reliance upon Owsley v. Idaho Indus. Comm'n, 141
1daho 129 (200), is inapposite since that case did not involve a challenge to an agency s rules but involved the
Industrial Commission’s denial of injured workers' setdements. 141 Idaho at 132, Even so, the Owsley Court
acknowledged there are exceptions to the “exhaustion rule”. See id :

Here, Plaintiffs’ challenge falts within the exception set forth in 1.C. § 67-5278. Moreover, since the
Department had no jurisdiction to determine constitutional questions, Plaintiffs did exhaust their administrative
remedies, Jdaho Stoie Ins. Fundv. Van Tine, 132 idaho 902, 908 (1999).

Finally, this Cowt should take note of the Defendants’ statements to the district court on the “as applied”
claims. In seeking certification of the judgment for appeal, the Defendams represented that the “as applied” claims
were ool. TT. Vol. 1, p. 340, L. 12-16, p. 350, L. 14-18, p. 351, L. 23-25. In 2 numabout with this Court, the
Defendants now assert Plaintiffs* “as applied” claims are not “moot” and that this Court should remand the case
with instructions to dismiss those claims. Defs. Br. 46-47. The Defendants cannot represent that past of & case is
“moot” in order 10 receive 2 speedy appeal of & decision they don’t like and thep at the same time seek to have that
part of the case dismissed through the appeal. Such tactics are the type of “piecemeal™ appeals that Rule 54(b)
prohibits, Ifthe claims are not “moot” zs argued by the Defendants in this appeal, and the district court’s decision is
reversed, then they remain before the distmict court.
¥ Order a 90, 94, 117, 124.

2 The Rules also result in an unlawfn) diminishment and taking of a senior’s prior decreed right.
2 The Rules are also unconstilutional in administration berween ground water rights. See p. 4, n. 7, supra.
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I11. Notwithstanding the Standard of Review Applied by the District Court, this Court
can Affirm on Alternate Grounds. ‘

Even if, arguendo, this Cowt finds that the standard of review applied by the district
court was improper, this Court should still affirm. Decisions regarding motions for summary
judgment and constitutional challenges are reviewed de nove. See Armand, 141 Idaho at 713;
Meisner, 131 Idaho at 260. Furthermore, “[wihen a judgment on appeal reaches the correct
conclusion, but employs reasoning contrary fo that of this Cowrt, we may affirm the judgment on
alternate grounds.” Marrel v. Bulotti, 138 Idaho 451, 454-55 (2003). Accordingly, since, the

Rules are facially unconstitutional, this Court should affiim - regardless of the required standard

of review. !

ARGUMENT
I.  Introduction
The Defendants’ Rules unlawfully diminish a water right’s priority and create a system
that ensures water is distributed 10 juniors, not seniors, first. In the face of a water shortage,

senior appropriators cannot rely upon a watermaster to protect and distribute water under their

! This is not to state that the standard of review is not important. However, given the extremely time sensitive
nature of these proceedings as iflustrated by this Court’s order placing the matrer on the expedited calendar and the
fact the Rules have been repeatedly challenged in various district courts affirmation is appropriate regardless of this
Cowt's ruling on the standard of review. See Martel, 13§ Idsho at 454-55.

Fwihermore, to use a “standard of review™ theory to defer a ruling on the merits of the case is not in the
interests of the parties and does not further the policy of jndicial economy. Since all parties admit this case presents
z question of great importance for purposes of water right administration in this State, this Court should render a
final decision. See e.g. Bogert v. Kinzer, 93 ldaho 515, 518 (1970} (*“In & case of such wide and -extreme public and
governmental importance, questions of techmicality and methodology should, if possible, be Jaid aside and the
decision of this Court be dispositive of the ultimate issue.™).

# Although the Director is authorized to promulgate Tules and regulations, such rules must be “in accordance with
the priorities of the rights of the users therof.” 1.C. § 42-603. Since the Rules, as explained throughout this brief,
violaie the Jdaho Constitntion and water distribution statutes, the disriet court correctly found that the Director acted
outside his statutory authority in promulgating the Rules. Order at 125.
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rights. Instead, they must initiate administrative “contested cases”, demonstrate  why
administration is necessary, and repeatedly justify their diversion and use under a previously
decreed right. The resulting system of administration does not, as recognized by this Court in
A&B Ir. Dist. v. Idaho Conservation League, “deal with the rights on the basis of ‘prior
appropriation’ in the event of a call as required.” 131 Idaho 411, 422 (1998).

After a carefu] review of the constitution and its history, the relevant statutes, and this
Court’s precedent defining the protections afforded a senior water right, thé district court rightly
declared the Defendants’ Rules unconstitutional. This Court should afﬁrm..

I1. Summary of the Plaintiffs’ Case Before the District Court

As the Defendants and IGWA continue to mischaracten’ze- the Plaintiffs’ position, a brief
summary is necessary. A water right is a property right that the Defendants are constitutionally
required 1o administer in accordance with the doctrine of “first in time, first in right.” Such
administration forbids treating every water right as a creature of equal status, but instead, in
times of scarcity, demands timely delivery of water to an older, senjor right to the detriment of a
newer, junior right “even if harsh and unjust.” Kirk v. Bartholomew, 3 Idaho 367 (1 892). The
timely delivery sought by Plaintiffs to service their semior water rights must oceur, as succincily
set out by the district court, when the fields are “green;” that is, “consistent with the exigencies

. . . . 02 .. . .
of a growing crop during an irrigation season. * Order at 93, Moreover, administration that is

% Any arguments 1o the contrary fail to comprehend the realities of irrigation in an arid state like 1daho. The
Defendants misinterptet Arkoosh in this regard. See R. Vol IX, p. 2256 for further discussion.,

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS® & IGWA’S BRIEFS 10




el

1.

"

T

not timely effects a taking of the property right.* Such a deprivation is not redressable through
farther “after-the-fact” administrative review. Finally, a water nght decree or license defines the
amount of water right to be protected and is not subject to re-interpretation by the Departiment or
its Director.
Plaintiffs did not argue, as incorrectly represented by the Defendants:
that Idaho law requires immediate and automatic curtailment of junior ground
water rights any time a senior surface water right holder’s water supply dips
below the decreed quantity, without regard to the extent of hydraulic
interconnection between the surface and ground water supplies, the effect of
junior ground water diversions on the senior right, the extent of the senjor’s
current needs, or any other relevant principal of the prior appropriation
doctrine as established by Idaho law.,
Defs. Br. at 6. Plaintiffs are not seeking to “shut down™ all groundwater use on the ESPA.
Rather, Plaintiffs seek proper administration to protect their water rights from unlawful
interference by out-of-priority diversions.”
Instead of addressing the true arguments in their briefs, the Defendants and IGWA waste
most of their briefing ineffectively shadow boxing a phantom argument of their own creation.
As a result, they fail to address the Plaintiffs’ real contention — that senior water tights be given

the protections afforded by Idaho's constitution and water distribution statutes and administered

accordingly. The Rules seek to unlawfually change these rights.

* This Court has recognized that to diminish a senior's pnonry by taking water that would otherwise be avaﬂa‘o}e
for his diversion and use, results in an “injury” 1o the senior's water right. See Jenkins v. Srate Depr. of Warer
Resom ces, 103 1daho 384, 388 (1984); Lockwood v. Freeman, 15 1daho 395, 398 (1908).

2% If a junior water right holder contends that his right does not injure the senior water right, that there is waste or
that curtailing the junior wiil not supply water to the senior (i.e. a futiie call), then the junior must prove such by
clear and convincing evidence.

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS® & JGWA'S BRIEFS 11
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III. The Distriet Court Correctly Found That Idaho’s Constitution and Water
Distribution Statutes Require Juniors, Net Seniors, fo Prove They May Divert
Water in Times of Shortage.

“The underiying theory or premise of the prior appropn'ation doctrine is that he who first
appropriates a supply of water to a beneficial vse is first in right™ Order at 73. The district
court’s statemeni is well grounded in Idaho law and the Director must administer the State’s
water resources, including ground water, according to priority. The bedrock principle of Idzho
water. 1Aaw that guarantees senior appropri'ators have the “better right™ against juniors has not
wavered since 1881. This Court has consistently reaffirmed this guiding principle that has
protected property rights and provided certainty and stability to the regulation of 1daho’s water
resources.® In its most basic terms the prior appropriation doctrine requires semior water
rights to be satisfied prior to junior water rights, hence, as noted by the district cowt “[t}here 1s
no equality of rights.” Order at 73.

The constitutional and statutory mandate is implemented by the state’s watermasters who,

in “clear and unambiguous terms” are required to protect senior rights in times of shortage.”’

% See Silkey v. Tiegs, 51 1daho 344, 353 (1931) (“= valid appropriation first made under either method will have
pricrity over z subsequent valic appropriation™); Beecher v. Cassia Creek Irrigation Co., 66 1daho 1, 9 (1944) ("t is

" the unquestioned rule in this jurisdiction that priority of appropriation shall give the better right berween those using

the water.”); Nertleron v. Higginson, 98 1dsho 87, 93 (1577} (“it is obvions that in times of water shortage someone
is not going 1o receive water. Under the appropriation system the right of priority is based on the date of one’s
a;opropriation; i.e. first in time is first in Yight.”).
¥ 1daho's warer distribution staintes (LC. §§ 42-602, 607) do not require  senjor to make & “delivery cali® in order
10 receive the bersefit of lawful water administration. The SRBA Cowrt recognized the same in its Basin Wide 5
Order: :
Implicit in the efficient administration of water rights is the recogaition that 2 senior should not
be required to Tesort 10 making a delivery cal] against competing junior rights ip tmes of
shortage in order to have the senior right satisfied. The Idaho Supreme Court made this
pointedly clear in the Musser case.
R. Vol 1V, p. 798. This duty of the Director and its watermasters is further heightened when they have knowledge
of a depleted water supply and the fact seniors® water rights are unfulfilled. Seep. 1, 9. 1, supra.
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1.C. § 42-607; see R.T. Nahas Co. Huler, 114 ldaho 23, 27 (Ct. App. 1988). This Court has
similarly held that the Director’s affirmative obligation to administer water rights within a water
district by priority is a “clear Jegal duty.” Musser v. Higginson, 125 Idaho 392, 3951 994).28
Given the constitutional preference for senior water rights, junior water rights must
therefore be g‘urtaiied in times of shortage unless the junior can prove, by “clear and convincing
evidence™, that his diversion and use of water does not injure a senior appropriator. Moe v. -

Harger, 10 Idaho 302, 305 (1904).29 This Court has reaffirmed constitutional protection

afforded seniors on several occasions.>’

These standards apply equally to water rights diverting from connected tributary

sources.”  Accordingly, since all water in the Snake River Basin is deemed hydraulically

2 1daho’s prior appropriation sysiem provides certainty 10 a senjor water right holder who is “entifled to presume
that the watermasier is delivering water ... in compliance with this governing decree” and that his water right
“consists of more than the mere sght 10 a lawsuit against an interfering water user.” Abmo Water Co. v. Darvingion,
95 1daho 16, 21 (1972} (emphasis added).
2% Coprary 10 IGWA's interpretation (JGFA Br. At 19}, the iz court in Aoe entered a decree deternining the
water rights to the Big Lost River along with an injunction to prevent the junior appropriaiors from diverting water
that eventually flowed underground and reappeared for diversion and use by senior appropriators downstrear. 10
Jdahe at 305-307. The incorporation of the injunction into the decres was affirmed. See id. at 306. There was no
“sury wial® before administration, and the decree was found to be the “final word” for water distribution on the river.
3% See Camtlinv. Carter. $8 1daho 179, 186 (1964) (“A subsequent appropriator attempting 1o justify his diversion
has the burden of proving that it will not injure prior appropriations); Silkey v. Tiegs, 54 1dabo 126, 129 (1934)
(*adherence to rule requiring protection of the prior appyopriator, preciudes relief to [the junior ground water
user]™); Jackson v. Cowan, 33 1daho 525, 528 (1921) (*The burden of proving that [the water] did not reach the
reservoir was upon the appellants ... and this they fail to do™.
1 1n Josshym v. Daly, the Court held:

H seems self evident that to divert water from a siream or its supplies or fributaries must in &

large measure diminish the volume of water in the main stream, and where an appropriator

seeks 1o divert water on the grounds that it does noi diminish the volume in the main sweam or

prejudice a prior appropriator, he should, as we observed in Moe v. Harger, 10 Jdaho 305, 77

Pac. 645, produce “clear and convincing evidence showing that the prior appropriator would

not be injured or affected by the diversion.™ The burden is on him to show such facts.
15 Idaho 137, 149 (1908)

~

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS’ & IGWA’S BRIEFS 13




(SRR I I S

S B

.
|

o

A

connected, administration of junior priority ground water rights in the ESPA is necessary to
prevent interference with senior surface waler rights 10 the Snéke River and its tributary springs.

In short, & senjor appropriator is emtitled to have his water right protected from
interference by junior appropriators, and the Department has 2 “clear legal duty” to distribute
water on that basis.® The district court rightly found that these “concepts arise out of the
Constitution” and constitute “incorporeal property rights,” vested in the semor appropriator, that
must be respected arid uphéld. Ordér p- 76, 77. * The protection is required whether it is against
a surface water user attempting to divert water out-of-priority up river or a well owner that
accomplishes the same effect by pumping tributary groundwater.

The district court correctly determined that the Department’s Rules flip the law of prior
appropriation on its head by failing to incorporate constitutional tenets requiring: (1) a
presumption of injury in times of shortage; (2} the burden on the junior to claim lack of injury by
clear aﬁd convincing evidence; (3) objective standards for review; and 4) the Director to honor

prior decreed and licensed water rights. Order at 79, 81, 90-91. The above principles are

32 The exception 1o this presumption is limited to circumstances where an individual claimant proves to the SRBA
Court that the source of his water right is “separate” from the rest of the Basin. The general provision from the
Basin-Wide 5 case provides the pertinent language. Order at 69. Unless-a water right is deemed to derive from a
“separate source”, it must be administered together with all other rights in the basiz un der the “cormected sources”
general provision.

3 1DAHO CONST. art. XV, § 3; 1L.C. §§ 42-602, 607; Musser, 125 Jdaho at 395.

3 These constitutional rights and protections afforded senior appropriators are far more than simply “procedures,” as
characierized by the Defendants, See Defs. Br. at 22. Moreover, Defendants® reliance upon Siare v. Griffith, 97
Tdaho 52 (1975) is misplaced. Griffith concerned a defendant’s appeal of a district court’s decision 1o reject his
request for anothey “tial de novo™ of his conviction. 97 ldzho at 54. The defendant received one jury irial before
the magistrate and was not entitled to another one before the district court. Jd at 57-58. No constitutional rights
were denied. See id Here, on the other hand, the Defendants® Rules directly conflict with the constitution’s “first in
time, first in right™ mandate and fail 1o give effect to the necessary protections afforded senior rights.
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“integral to the constitutional protections accorded water rights™ and “give the primary effect and
value to “first in time, first in right.” Order at 90, 94.%° |
IV. The District Court Properly Determined That the Rules Violate the Constitution
and Water Distribution Statutes By Failing to Incorporate Necessary Components
of Idahe’s Prior Appropriation Doctrine.

The Defendants oversimplify the district court’s decision as simply finding the Rules
void due to missing “procedural components.” Defs. Br. at 6, 23-25. The Defendants even
attempt to justify the Rules by arguing that these tenets and procedures are “incorporated by
reference” or that the Director could “fill in the gaps;’ with “existing law.” I/d On the contrary,
these components, including the reguired burdens of juniors, objective standards for
administration, and the need to complete administration during an irrigation season, are not
simply “procedures™ to be left o the whim of administrative officials and their subjective
interpretations of agency rules. Rather, they are erucial for consti‘_[utional water distribution. As
correctly found by the district court, the Rules® failure to expressly identify these components is

fatal >

A. Rules 30, 40, and 41 Unlawfully Force Seniors (“Petitioners”) to Initiate and
Prove Why Administration is Necessary During Times of Shortage.

3 The Defendants shrug off these constiltional shortcomings; instead claiming that judicial review of the Director's
“decision” in water right administration is sufficient o protect water right holders. Defs. Br. at 23. Defendants fail
10 understand that injtiating and completing a “judicial review” proceeding (tronths or years later) of a Director’s
upconstinmtional scheme of water right administration fails to provide the necessary remedy, water, particularly
when that water is necessary for Irrigation purposes 1o satisfy a growing crop.

36 The district court's decision regarding the nnlawfu) exemption of “domestic” and “stockwater” water rights was
correct as well. Order at 103-108. Neitber the Defendants nor JIGWA take issue with this part of the court’s
decision. See Defs. Br. at 13; JGWA Br. at 1. Accordingly. the Defendants'* failure 1o raise the issue in their
opening brief, without any argument, is dispositive and the district cowrt’s decision must be affirmed. Myers v
Workman's Auto Iss. Co., 140 1daho 495, 508 (2004) (“In order to be considered by this Court, the appellant is
required to identify Jegal issues and provide authorities supporting the arguments in the opening brief. LAR,. 35....
Consequently, ‘this Court will not consider arguments raised for the first time in the appellant’s reply brief , . ™).
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The Rules reverse “first in time, first in right” by forcing seniors to make a “delivery
call” and proceed through administrative “contesied cases” before any administration occurs.
This “last in time until determined otherwise™ doctrine permeates the Rules and inherently
protects junior priority ground water rights. The three different regulatory scenarios in Rules 30,
40, and 41 2l place the same burdens on seniors. Then, while a senior suffers through the
administrative gauntlet at great expense and delay, junior priority ground water users are free to
deplete the senior’s water supply without consequence.

Rule 30, dealing with hydraulically connected junior ground water rights located outside
the boundaries of z water distﬁcf, forces 2 senior 1o begin a ‘“‘contested case™ by filing a
“petition.” >’ Rule 30. Furthermore, according to Rule.30, the senior, or “petitioner,” carmies the
burden of proving “material injury.” Remarkably, no action is taken against junior ground water
users until the Director issues an order “following consideration of the contested case.””® Rule
30.07. In the meantime, juniors are permitied to continue diverting a senios’s water.” In the

example of a Rule 30 call made by a senior graundwater user in August 2003, the Department

" denied the request for administration (iwo years later in January 2005) on the basis the senior

“did not prove, by preponderance of the evidence that pumping By junior water right holders

37 Under the Department’s procedural rules, a petitioner must: 1) fully state the facts upon which the petition is
based, 2) refer to statutes, rules, or other Jaw upon which the petition is based, 3) state the relief desired, and 4) state
the name of the person petitioned against. R. Vol. IV, p. 48 (IDAPA 37.01.01.230).

3 Although the Defendants allege that 1daho’s legislative scheme for water right administration replaced the
“practice of administration-by-Jawsuit”, they fail to explain how Rule 30°s “contested case” process is any different
or why “administrative lawsuits” are acceptable. Defs. Br. at 22. Moreover, being forced to file & petition and serve
approximately 3,000 junior priority ground water rights, as was the case with Plaintiffs, can hardly be characierized
as a “mini-lawsnit’. R. Ex. 4. Creamer Aff, Ex. D (Order at 33).

3% Whereas ]daho’s prior appropriation docirine requires a junjor to justify his use before being allowed 1o take water
from a source, Rule 30 Turns that constitutional protection upside down.
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caused injury to his water right” and "did not prove that tus diversion and use of water is
reasonable”™. R, Vol. IX, p. 2313. Clearly, the process violates Idaho’s law of prnor
appropriation.40 See Canrlin, 88 Idaho at 186 (2 junior “has the burden of proving” lack of
injury).

Stmilarly, Rule 40 precludes administration within organized water districts unti! a senior
files a “delivery call” “alleging™ he is suffering “material injury.” Rule 40. Furthenmore, like
Rale 30, administration only occurs “upon a finding by the Director as provided in Rule 42 that
material injury is oceurring.”” See Rule 40.01, Contrary to the constitutional presumption of
injury to a senior in times of shortage, the rile places the burden on the semior to demonstrate he
is suffering “material injury” before any administration occurs.”’ On its face, Rule 40, like Rule
30, contradicts priority administration by forcing seniors to initiate adminisiration and carry the
burden of demonstrating “material injury” while juniors are left to divert.

Rule 4] creates yet another process for a senior to follow when requesting administration
of jumior ground water rights located within a ground water management area. Under this rule,
the senior, or “petitioner”, is required to “submit all information . . . on which the claim is based
that the water supply is insufficient.” Rule 41.01.a. The rule then requires the Director to hold a
“fact-finding hearing”™ at some point in time where the senior and any “respondents” can present
evidence on the water supply and the diversions of ground water. Rule 41.01.b. The Director

then “may” deny the petition, grami the petition, or find the water supply 1s insufficient to meet

“ In addition, “contested cases™ under the Department’s procedural rules provide for discovery, motion practice, and
post-hearing appeal processes. R, Vol. IV, p. 837-87]. Clearly, proceeding through a formal “contested case™, like
a lawsuir, takes time and is certain 10 extend beyond an frrigation season when administration is required.

R, B 4, Creamer Aff,, Ex. D (February 14, 2005 Order &t 31, §38, and at 34).
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the demands of water rights within all or a portion of the ground water management area and
order water right holders on a time priority basis to ceasé or reduce withdrawal of water. Rule
41.02.c. Once again, seniors, as the “petitioners”, carry thé burden.*

The Rules unlawfully shift the burden of proving injury and the need for administration
onto the senior appropriator. As such, seniors are lefi to initiate a series of “contested cases™ and
prove they are suffering “material injury™ before the Director and the watermasters will take any
action, The result is a lack of water to seniors, while juniors continue to divert unabated. Such a
sysiem does not provide efficient and immediate administration as required by the Idaho
Constitution and water distribution statutes, 1.C. §§ 42-602, 607. Maoreover, the Rules” “after-
the-fact” administrative scheme forces seniors 1o endure extraordinary costs and burdens in order
to receive proper water night administrati on,® |

The Rules® water distribution scheme violates the constitution and “injures™ a senior

water right holders by denying them use of their vested property rights without due process. See

“2 aithough a ground water management area designation signals that the water supply is “approaching the
conditions of a critical ground water area”, the rule still places the burden on the senior to initiate and prove why
administration is necessary. 1.C. § 42-233b. The rule plainly contradicts what is happening in the subject aquifer
since the ground water supply is not secure and the basin 35 deemed to be approaching a siate of “not having
sufficient ground water to provide a reasonably safe supply for irrigation of cultivated fields. .. LC. § 42-233a.
Despite the statatory precautions, Rule 41 allows the Director 10 deny 2 senior water right holder’s request for
priority administration and permit janiors to coptinue to divert unabated while & senjor suffers the shortage. The law
does not give the Director “discretion™ to deny water distribution to senjor water right holders when connected
junior waier right holders are diverting and taking water that would otherwise be available for the senjor's use.
Finally, Rule 41 purports 1o allow the Director, when ordering right holders on a time priority basis, “to consider the
expected benefits of an approved mitigation plan in making such finding.” /d Nothing in 1daho®s ground water
management areg statuie, L.C. § 42-233b, gives the Director any authority to consider “expected benefits” of a
“mitigarion plan” if there is insufficient water 1o meet the demands of all water rights within the management area,
On its face, Rule 4] does not comport with 1.C. § 42-607, or the ground water management area statute, 1.C. § 42-
233b, and therefore must be declared void as a matter of Jaw and set aside. See Roeder Holdings, LLC v. Board of
Egualization of Ada County. 136 1daho 809, 13 (2001).

% See Appendix B to Defs. Br. (example of Plaintiffs’ administrative case identified at that point in time as
proceeding for 16 months).
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Jenkins, 103 Ydaho a1 388; Lockwood, 15 1daho at 398.  Accordingly, the district court correctly
declared the Rules invalid as a matter of law for violating the plain terms of Idaho’s constitution
and water distribution statutes. ™ This Court should affirm.

B. The Rules Fail to Establish a Workable Procedural Framework for Timely
Water Right Administration.

Water distibution must be “timely” in order to have a meaningfu] and practical effect for
those that use the water, particularly those entities and individuals that rely upon water for
imgation. The district court correctly recognized the “timeliness” factor and its constitutional
history:

in order to give any meaningful constitutional protections 10 a senior water right, a

delivery call procedure must be completed consjstent with the exigencies of a

crowing crop during an irrigation season ... [t]he concept of time being of the

essence for a water supply for irrigation rights is one of the primary basis for the
preference system in [the] Constitution.”
Order at 93. See Arkoosh v. Big Wood Canal Co., 48 Idaho 383 (1930).-

IGWA would have this Court ignore the timeliness requirement. IGWA wrongly claims
that resolution of a delivery call need only “be completed within a reasonable time consistent
with due process and the complexity of the issues at hand” and that the “water administration

statutes also are silent about timing.” JGWA Br. at 16. Of course the Jonger the delay, the more

water a junior can divert out-of-priority under the Rules.” Contrary to IGWA and the Rules,

“ See Evans v. Andrus, 124 1daho 6, 10 (1995X*Our duty is to foliow and give effect to the plain and unambiguous
Janguage of the Constitution.”); Roeder, 136 1daho &t 813 ("When a conflict exists between a statute and a
regulation, the regulation must be set aside 1o the extent of the conflict.”).

45 Similar to the flaws in the Rules, IGWA's “reasonable™ time standard is not objective and provides no certainty
that a senjor will receive water during the jrrigation season. Obviously this would benefit junior prierity gromnd
water rights.
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however, ldaho Jaw requires disiribution te occur “in times of scarcity of water . . . so 10 do in
order to supply the prior rights.” 1.C. § 42-607.

“Times of seercity” denotes any time during the irrigation season when the water supply
is not sufficient to supply all the rights on a source or during the non-irrigation season when
sufficient water does not accrue to fill senior rights. Delaying a decision on water right
administration indefinitely or to whatever time is deemed “reasonable” to the Director plainly
contradic‘:t.s the .}aw..46 When & senior im’gattl;r. needs the water, and the vehicle of “contesied
cases” delays administration beyond the time when the water would have been diverted and
wsed, it is obvious the process will not comport with Idaho’s prior appropriation doctrine.

The Defendants assert that the “informal resolution” process under Rules 30 and 41 and
the Director’s May 2005 “emergency relief” order under Rule 40 comply with the law’s “timely
administration” requirement. Defs. Br. at 26. Yet, what if the Director rejects a senior’s request
for “informal resolution”, as was the response the Plaintiffs received in early 20057" When the
Director refuses to “informally” resolve a request for administration, a senior has no choice but
to proceed through the formal “contested cases™ before administration occurs, The delays in

such cases are well documented and inevitable given their “litigetion” nature. The process

% 1y addition, the “phased-in® cuntailment provision in Rule 40.01 2 further unlawfully delays administration by
allowing junjors to curtail over a period of up to five years, while the senior must continue to suffer the shortage in
the interim. The “phased-in™ curtailment provision is another example of how the Rules violate the constimation.
This jssue was addressed in the briefing before the district cowt. R. Vol. V, pp. 1213-1215; Vol. V1L, pp. 1903-306.
T R.Ex. 4, Creamer Afi., Ex. D (February 14, 2005 Order at 33). Flaintiffs are unaware of any conjunciive
administation case that has ever been decided nnder “informal resolution™ procedures. The Defendants’ claim that
“informal procedures™ are available under the Rules is a hollow promise since in reality such & process is never

used.
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‘provided by the Rules does not accord with ensuring timely water right administration.” The

district court correctly determined such a failure was constitutionally deficient. This Court

should affirm.

V.  The District Court Correctly Found That the Rules Effect an Unlawful “Re-
Adjundication” of Senior Water Rights.

Court decrees are conclusive and are not subject to re-examination under the guise of
administration.”” Since the Rules permit the Director to ignore elements of decreed and licensed
water rights and force a sendor 1o re-prove and justify his use through various “determinations™
under Rules 20, 40, and 42, they plainly violate 1daho law.

A. A Water Right Decree is *Conclusive” to the “Nature and Extent” of That
Right and the Director is Bound to Honor the Decree in Administration.

The Defendants and IGWA misconstrue the effect and purpose of adjudications. The
SRBA is not simply an exercise to catalog and list water rights in the Snake River Basin. The
code specifically charges the Director to “commence an examination of the water system, fhe
canals and ditches and other works, and the uses being made of waler diverted from the water

system for water rights acquired under state law.” LC. § 42-1410(1) (emphasis added). The

¢ As for the Director’s May 2005 “emergency order®, the Defendants fail to mention that no “relief” was ever
acmally provided during the 2005 irrigation season (except for 435 acre-feet of reach gain, R. Vel 1, p. 513, Indeed,
the order purposely delayed 2 “final” decision unti) some undefined later date; “The Director will make a final
determination of the amounts of mitigation required and actnally provided after the final accounting for surface
water diversions from the Snake River for 2005 is complete™ R. Vol 1, p. 204 (May 2, 2005 Order at 47, % 11).
This so-called “final” determination did not occur wntil well after the 2005 irrigation season and was even at that
point subject to furtber revision by the Director. R. Ex. 3, Third Rassier Aff., Ex. H. Although the Director
determeined injury occwred in 2005, no water was provided to mitigate that injury during 2005, The resulting
“contested case™ and so-called “emergency relief” provided by the Director was meaningless.

* The same rule applies to licenses issued by the Department since by Jaw the Yicense cannot reflect “an amount in
excess of the amount that has been beneficially applied.™ 1.C. § 42-219. Like a decree, after a lcense is issued it is
“hinding upon®™ the Department and Director for purposes of adminisation. 1.C. § 42-220.
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Director must “evaluate the extent and nature of each water right”, which includes the
“authority to go upon al] lands, both public and private™ aﬁd inspect buildings or other structures
that may house a “well or diversion works,” LC. § 42-1410(2) { emphasis added). The Director
then recornmends the water right to the court based upon his investigation. L.C. § 42-1411.
Accordingly, a court decree of the “the nature and extent of the water right” is considered
“conclusive.” L.C. §§ 42-1412(6), 1420(1); see also, Crow v. Carlson, 107 Idaho 461, 445
(1984)‘(“‘d;cfee. is conclusive proof of diversion of the water, and of application of the water to
beneficial use®). Moreover, in applying for a water right, a water user must prove he has not
taken more water than needed for the intended beneficial purpose. Drake v. Earhart, 2 Idaho
750 ( 1890).50 Furthermore, he cannot waste or misuse the water so as to deprive others of the |
quantity for which he does not have actual use. Jd.
This Court recognized that beneficial and reasonable use is determined when a water
right is decreed in Head v. Merrick: |
Water rights are valuable property, and a claimant seeking a decree of a court
to confirm his right to the use of water by appropriation must present to the
court sufficient evidence 1o enable it to make definite and certain findings as

fo the wmnount of water actually diverted and applied, as well as the amount
necessary for the beneficial use for which the water is claimed.

69 Idaho 106, 108 (1949) (emphasis added).
Accordingly, in Idaho, as in other prior appropriation states, beneficial use is the measure

of a water right and is a settled term of the decreed right. The reasonableness of diversion and

5 See ulso, Farmers' Co-op Ditch Co. v. Riverside Irrigation Dist., 16 1daho 525, 535-36 (1909} (Economy must be
required and demanded in the use and application of water.); Abbot v. Reedy, 9 ldabo 577, 583 {1904) (the law only
allows the appropriator the amount acmally necessary for the useful or beneficial purpose to which he applies it),
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use s proved when the water right is adjudicated and it becomes res judicaia upon entry of the
decree. 1f a decree’s ierms may be disregarded in administration, then the purpose of an
adjudication, like the 20-year Snake River Basin Adjudication, is rendered meaningless.

Since a decree is “conclusive™ as to the “extent and nature” of a water right, the Director
has no authority to refuse to distribute water in priority under the theory the senior may not
“need” the water on a particular day when it happens to rain or in a year where the senior
happens to grow a less consumptive crop.”’ Although a water right is still subject to “forfeiture”
or “abandonment™ after it is decreed, a right cannot be reduced under a subjective “reasonable
beneficial use” finding in admimstration.

This Court firmly rejected such “micromanagement” of water rights in Stafe v. Hagerman
Wazer Right Owners, Inc.:

Following that decision and during the course of the proceedings before the
special master, the IDWR stated that the Director's recommendation was based
on cwrrent non-application to "reasonable beneficial use," The IDWR stated
that the concept of beneficial use allows for constant re-evaluation of
whether the water is being used beneficially. ...

The special master defermined that absent a claim of forfeiture, abandonment,
adverse possession, or estoppel, @ reduction in beneficial use after a water
right vests is not a basis upen which a water right may be reduced. ..
Although the doctrine of beneficial use is a concept that is constitutionaily
recognized and that permeates Idaho's water code, the Idaho Constitution does
not mandate that non-application to a beneficial use, for any period of time

no matter how small, results in the loss or reduction of water rights.

130 Idaho 736, 738-35 (1997) (emphasis added).

* Such analyses are prohibited under 1daho law for the Department “cannot limit “the extent of beneficial use of the
water right’ in the sense of limiting how much (of 2 crop) can be produced from the use of that right” R. Vol. IV, p.
933.
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Accordingly, contrary to the Defendants’ claims, the Director has no authority to reduce a
senior’s water right based upon a subjective determination in order to promote “the maximum
beneficial use and development of the state’s water.” Defs. Br. At 34. The district court rightly
rejected the Defendants® theory and clarified that the Defendants’ “responsibility to optimize the
water resources has 1o inciude the remainder of the Constitution ‘in accordance with the prior
appropriation doctrine.’” Order at 117. As stated in Caldwell v. Twin Falls Salmon River Land
& Water Co., 225 F. 584 (D.C. Idaho 1915), “Economy of use is not synonymous with minimum
use.”

Finally, honoring a court water right adjudication forbids the Director from re-
conditioning a decreed water right on the basis of “historic conditions™ when the appropriation
was first made. Once a decree has been entered, the Department is bound to accept the court’s
findings. 2 See Beecher. 66 1daho at 10 (“When water has once been decreed and becomes a

fixed right, the water must be distributed as in the decree provided.”) (emphasis added). ™ As

52 The SRBA Court explained the same in the coniext of the Department’s conjunctive menagement rules and partial
decrees issued by that court:

Collateral attack of the elements of a partia} decree canmot be made in an administrative forum.

As such, the Director cannot re-examine the basis for the water right as a condition of

administration by Jooking behind the partial decree 10 the conditions as they existed at the time

the right was appropriated. This includes a re-examination of prior existing conditions jn the

context of applying a “material injury™ analysis through application of IDWR's Rules for

Conjunctive Management of Surface and Groundwater Resources, IDAPA 37.03.13 ef seq.
R. Vol. IX, p. 2322,
3 The district court rightly followed this Court’s precedent which has repeatedly held that a watermaster does not
nave the ability to “second-guess” court decrees 1 administration: “[i]t is contrary to aw that the Director, or any
party 1o the SRBA could, in effect stipulate 1o the elements of 2 water tight in one proceeding and then collaterally
atack the same elements when the right s later soughi to be enforced.” Order at 93; see Staie v. Nelson, 131 1daho
12, 16 (1998) {“the watermaster is 1o distribute water according to the adjudication or decree.”); Sterhem v. Skivmer,
11 1daho 374, 379 (1905) (“We think the position is correct . . . where the decree upon its face is explicit as to the
stream from which the waters are to be distibuted, that the water-master cannot be reguired to Jook beyonc the
decree itself.”),
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set forth below, the Rules violate the law’s requirements and effect & “re-adjudication™ of senior

water rights.

B. The Rules Unlawfully Force Seniors to Re-Prove 2 Water Right Under the
Guise of “Reasonableness” and “Material Injury” Determinations.

The Defendants and IGWA downplay the significance of adjudications and the binding
effect of a decree in administration.”* IGWA similarly argues that only in administration, not
adjndjcations, is a water right holder’s “diversion™ and potential “waste” of water determined.
JGWA Br. at 32-34. Such arguments do not justify how the Rules unlawfully force seniors to re-
defend the elements of a decreed water right every time administration occurs. |

The Rules strip a decree’s “conclusive” effect and replace it with whatever the Director
determines is “reasonable.”™ The Rule 40 and 42 “material injury” determinations, which are
further conditioned by a “reasonableness™ opinion, effectively preclude administration according

1o a court’s decree. °¢ See Nelson, 131 Idaho at 16; Srerhem, 11 Idaho at 379.

* The Defendants continue 1o advance the same arguments they offered in Hegerman Warer Right Owners, Inc. -
even citing 2 foomote from Briggs v. Golden Valley Land & Cartle Co., 97 daho 427, 435 (1976) to argue that 2
senior is not entitled to divert the quantity set forth on his decree. Defs. Br. at 31. Yet, Briggs does not support the
Defendants’ contention and is foreclosed by this Court’s decision in Hagerman Water Right Owners, Inc. While, in
Briggs, the Director bad reduced prior )icensed water rights pursuant to a prior district court order, the question
before the Court concerned the perfection of the appeal and whether or not the district court had authority to Testrain
the Director from allowing junior ground water right holders to pump water that had not been used by the senjors.
97 Jdaho at 435. In reviewing the Ground Water Act and section 42-220, the Count concluded the Director had
authority 10 allow junior ground water ight holders 1o divert from the aguifer based npon the finding that water was
available without “mining” the aquifer, Jd. Contrary to the Department’s claim, the case does not siand for the
proposition that the Dirsctor is free 10 disregard 2 senjor’s decreed water right for purposes of administration. 5
11 the face of nearly one hundred years of siare decisis on this subject, Ruie 20.05 boldly states that ”[T]hese rules
provide the basis for determining the reasonableness of the diversion and use of water by [] the holder of a senjor-
priority water right who requests priority delivery.”

58 The district cowt acknowledged that certain “factor and pelicies” in the Rules *can be construed consistent with
the prior appropriation doctrine®, so long as one is “careful 1o evaluate the context in which they are made.” Order
at §4. The Defendants Rules’ are pot so “careful”, and the context in which these various “factors and policies” are
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Notably, the “reasonableness” condition, in conjunction with the various Rule 42
“material injury” factors, impermissibly shifts an objective “injury” inquiry away from the state
of the water supply and the impact of the junicr's diversion on the supply 1o the senior and
whether or not he can prove a “reasonable” and “efficient” diversion and use to the satisfaction
of the Director. Accordingly, the context of “material injury” in the Rules is strikingty different
than what constitutes “injury” under Ideho law, or what is required of a junior to prove a senior
is “wasting” water or that a call would be “futile”,”’

Under Idaho law, a reduction in the water supply available for diversion and use by a
sénior results in an “injury” to that senior’s water right.>® The inquiry is objective and is based
upon a review of the junior’s diversion and impact on the water source. However, the Rules
define “material injury” as “hindrance to or impact upon the exercise of a water right caused by

the use of water by another person as defermined in accordance with Idaho law, as set forth in

placed impermissibly undercuts prior decrees, thereby effecting a “re-adjudication™ of decreed water rights conirary
10 1daho law. :
57 At the hearing on the Defendants’ motion to stay the judgment, the district court explained:
THE COURT: ... And so what ] see under the conjunctive management with this new

body of law that the director wants to evolve is that there is no presumnpsion of injury. There's

a different definition of injury in curtailment that he tries to develop with this material injury

and the factors that be has enunciated; as opposed to what injury mean, historically,

curtailment cases.
Tr. Vol. 11, p. 80, L. 10-17.
* See R. Val. V, pp. 1020-22. The district court, following this Court’s definition of “injury™ from Beecher
correctly noted that “injury” in the administration context “is universally undersiood to mean a decrease in the
volume or supply of water to the detriment of the senior.” Order at 77. See Beecher, 10 Idabo at 8. Djvesting water
from & supply that would otherwise be available to fill & senior right obviously “decreases the volume of water in a
strearn™ and constitutes a “real and actual injury™ 1o the senior. See id at 7, 8.

The “injury” question, 2s expressed in the statutes concerning new water right appropriations and transfers,
ceniers on the proposed action’s impact, not the “reasonableness™ or “efficiency™ of uses under existing water rights.
The same is tue for water diswibution under 1.C. § 42-607. The watermasier monitors the supply and curtails junior
rights as necessary to protect senjor rights from receiving less water than they otherwise would by reason of those
junior diversions. See Jomes v. Big Lost Jrr. Dist., 93 1daho 227, 229 (1969) (“The duties of a water master are to
determine decrees, regulase flow of streams and to transfer the water of decreed rights te the appropriate diversion
points, 1.C. § 42-607.7).
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Rule 427 Rule 10.14 (emphasis added). The definition uers to Rule 42 and its eight factors for
further explanation.” These Rule 42 factors conflict with Idaho’s water code and what
constitutes “injury” to a water right In & curtailment context,

Indeed. the example of how the Rule 42 factors play out in administration is telling as 1o
how “injury” is not tied to a senior’s water right, but instead is determined in the context of what
the Director believes is a “reasonable™ use. In the Plaintiffs’ case the Director disregarded
“injury” that was occuring to their water rights and ix;stea& ;:réated a ‘;minimum full supply”, or

60

what he believed was “reasonable”, for administration.”™ In the case of Plaintifi-Intervenor,

Clear Springs Foods, the Director unlawfully re-conditioned Clear Springs’ decreed water rights
by limiting the decreed quantity as a “seasonal high” based upon what the Director believed to be

“historic conditions.”"

** The district court rightly acknowledged how the Rules undermine the certainty of adjudications by replacing
water distribution according to decrees with subjective determinations by the Director: “In the Director's effort to
satisfy all water users on a given source, sepiors are put in the position of re-defending the elements of their
adjndicated wazer right every time z call is made for water . .. the Director is put in the expanded rele of re-defining
elements of water rights in order 10 strategize how to satisfy all water users as opposed to objectively administering
water rights in accordance with the decrees.” Order at 97,

5% In the Plaintiffs’ case the Director failed to administer any junjor ground water rights during the 2005 irrigation
season. Instead, hydraulically connected junior ground water rights in Water Disricts 120 and 130 were allowed to
divert unabaied throughout the 2005 irmigation season and deplete the water sources that supply the Plaintiffs’ senior
surface water rights. Whereas the natura) soream and spring flows hit all-time recorded Jows in 2005, junior priority
ground water users were permitied to freely intercept tributary spring flows and reach gains that would have
otherwise been available to satisfy Plaintiffs’ senjor surface water rights,

In examining whether or not the Plaintiffs would be “materially injured”, the Director ignored thelr
previously decreed water rights, including the stated quantity elements, by arbjtrarily determining that their “total”
diversions of naurral flow and storage water in 1995 represented their “minimum ful] supply” entitled to protection
in administration. R. Vol. I, p. 177, 182 (May 2, 2005 Order a1 20, 25). This “minirmuwn full supply™ determination
was the basis for the Director’s “material injury™ determination. /d at 182 (May 2, 2005 Order a1 25, § 115). Since
the Rules provide for unlawful “re-adjudications™ of vested senior water rights they create a system of water right
administration that violates Idaho’s constitutonal mandate of *first in time, first in right.”

® T the Clear Springs case, the Director refused 1o honor the decreed elements of Clear Springs® water rights, and
instead determined the quantities only signified a “maximum” authorized rate of diversion subject 1o re-
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The lack of “objective standards™ further undermines decreed water rights and gives the
Director unlimited discretion for his “factual determinations™ under the Rules. Section 42-607,
the statute that governs water distribution, “is intended 1o make the authosity of a watermaster
more certain, his duties less difficult and his decisions less controversial.” R.7. Nahas Co., 114
Idaho at 27 (Ct. App. 1988).62- The Rules defeat the statute’s purpose by replacing objective
water right admi_nistration pursuant 1o decrees with uncertain “reasonableness” éeéisions that are
committed to the opinion of the Director. As explained above, the “material injury”
determination under Rules 40 and 42 is dependant upon what the Director determines is
“reasonable”, not objective criteria or the stated terms of a decreed water right. Without
objective standards, there is nothing “to establish what is or is not reasonable.” Order at 95. The
district court correctly identified the dangers with such a system of water right administration:

The way the CMR s are now structured, the Director becomes the final arbiter

regarding what is “reasonable™ without the application or govemance of any
express objective standards or evidentiary burdens. The determination essentially

determination based upon conditions presumed to have existed when Clear Springs made its original appropriations.
R. Vol V, p. 1139 (July 8, 2005 Orderat 12-13, §1 55-56; relying upon Rule 42.0) .2 “The amount of water
available in the source from which the water right is diverted.””). Further, the guantity element was unjawfully re-
conditioned to merely representing an entitlement at a spring flow “seasonal high”, instead of the year-round
diversion rate that was decreed by the SRBA Court. R. Vol. V, p. 1140 (July §, 2005 Order. at 14, §61). As such,
such, the Direcior administratively reduced Clear Springs’ decreed water rights. Such a determination, provided by
the Rules, contradicts the unambiguous quantity terms of Clear Springs’ decrees and plainly violates the
watermaster’s “clear Jegal dury” to distribute water according 1o those decrees.

Furthennore, the Director’s “materjal injury™ analysis shows how the burden under the Rules inevitably falls on a
senior right holder. In fact, the Director even refused o cwtail any interfering junior ground water rights “unless
Clear Springs extends or improves the collectiow canal . .. or unless Clear Springs demonstrates o the
satisfuction of the Director thut extending and improving the collection canal for the Crystal Springs Farm is
infeasible.” R.Vol. V., pp. 1161, 1164-65 (July 8, 2005 Order a1 35, § 35 and at 38-39) (emphasis added).
Accordingly, the context of *material injury” in the Rules plainly conflicts with the “injury” definition provided by
idaho Jaw and is the velicle for a *'re-adjudication” of a senjor’'s decreed water right.

82 See also, Jones, 93 Jdaho at 229 Nampa & Meridian Jrr. Dist. v. Barclay, 56 1daho 13, 20 (1935) (“The defendant
water master is only an administrative officer and has no interest in the subject of the }jtigation ~ his only duty is to
distribuie the waters of his district in accordance with the respective nghts of appropriators™).
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becomes one of discretion, which is inconsistent the constitutional protections

specifically afforded water rights. The absence of any standards or burdens also

eliminates the possibility of any meaningful judicial review of the Director’s

action as under applicable standards of review, as any reviewing court would

always be bound by the Director’s recommendation as to what constitutes

reasonableness.

Order at 96.

The end result is that the Rules” “reasonableness™ standard leaves adjudications, like the
SRBA, as simply water right cataloging exercises. If a water user cannot rely upon his decree
for administration, and is instead left with whatever is *reasonable” in the eyes of the Director,
there is no “finality” in the water right. Such a quandary leaves a senior guessing as to how
much water will delivered from year to year. The district court properly recognized the lack of
“objective standards” in the Rules and how the unbounded “reasonableness™ standard conflicts
with the protections afforded senior rights under the constitution and water distribution statutes.
The court’s deterrnination that the Rules effect an unlawful “re-adjudication™ of a senior’s water

right was proper. This Court should affirm.

V1, Administration Under the Rules Constitutes an Unconstitutional “Taking” of a
Senior’s Property Right.

The right to use the waters of Idaho is a constitutional right. IDAHO CONST, art XV §§ 1,
3, and 4, see Wilterding v. Green, 4 Idaho 773, 779-80 (1896). A water right also represents a
real property right. 1.C. § 55-101; see Nertleton v. Higginson, 98 ldahe 87, 90 (1977). Priority, a

property right interest, gives a water right its value.¥ By requiring water to be distributed to

& The Colorado Supreme Court described the property aspect of 2 water right’s priority in Nichols v. Mcintosh, 34
P. 278, 280 (Colo. 1893) (“priorities of right to the use of water are property rights ... Property rights in water
consist not alone in the amount of the appropriation, but also in the priority of the appropriation. It often happens
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senjors first, the constitution and water distribution statutes protect a water right’s priority. This
js especially true on waler sources that are fully or O\’E:l‘—&ppfOpI‘iE}'[&d.M This Court has
recognized that 1o diminish a senior’s priority by taking water that would otherwise be available
for his diversion and use, results in an “injury” io the senior’s water right. See Jenkins, 103
Idaho at 388. The Defendants’ Rules vnlawfully diminish a water right’s priority and create a
system that ensures water is supplied to junior ground water rghts, not seniors, first. The
Director has no authority to take water from a senior and give it to a junior, thereby physically
diminishing the senjor’s right to nse the water. See Lockwood, 15 Idaho at 398 (“The state
engineer has no authority io deprive a prior appropriator of water from any streams in this state
and give it 10 any other person. Vested rights cannot thus be taken away.”).

The district court recognized these fandamental problems with the Rules and rightly held
that “the diminishment of water rights, which occurs as a direct result of administration pursuant
CMR's, constitutes .a physical taking”™ Order at 122. Moreover, the district court farther
acknowledged that “because the Direcior, through the CMR’s has the ability to decrease the
arnount of water a senior user is entitled withput establishing wasie, he is essentially given the
power to alter the property right.” Order at 123.

The United States Constitution, through the Takings Clause of the Fifth Amendment

(applicable 1o the states through the Fourteenth Amendment), and the Idaho Constitution,

. expressly through Article 1 § 14 and Article XV § 3, forbid a govemment agency from “raking™ a

that the chief value of an appropriation consists in its priority over other appropriations from the same natural
seam. Hence, 10 deprive a person of his priority is to deprive him of a most valuable property right.”

 Cop Sanderson v. Salmon River Canal Co., 34 1dzhe 303, 309 (1521) (“The question of priorities becomes of
practical importance only where the water supply wrns out to be permanently inadeguate.”),
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person’s water right without “just compensation.““ Roark v, City of Caldwell, 87 Idaho 357,
561 (1964) (“It is fundamental that these constitutional provisions prohibit the taking of privaie
property for public use without just compensation.”); Crow, 107 Idaho at 465.

The Defendants argue that because tiue concepts of “beneficial use”, “waste™, and “futile
call™ are limits of a water right, “state regulation” of a right pursuant to those factors does not
constitute a “taking”. Defs. Br. at 33. The Defendants miss the point and fail to recognize that
25 a “legally protected” property right interest, a water right is not subject to arbitrary changes by
a state agency “in the interests of the common welfare.” Moreover, the claim that “water
belongs 1o the state™ does not vest the Defendants with authority o “take™ water that would
otherwise be diverted and used by a senior and distribute it to a junior right instead.®® Vet this is
exactly what happens under the Rules. Instead of receiving water they are lawfully entitled 1o
&vert and use, seniors must suffer shortages while juniors receive the benefit of countless
“contested cases” and “reasopableness” determinations that preclude priority water distribution.
Such a “common property” scheme for water distribution that results under T.h¢ Rules was firmly
rejected in Kirk v. Bartholomew, supra, 3 1daho at 372,57 Since the Plaintiffs must go throngh
the state (i.e. the watermaster) to receive water pursuant 1o their rights, the district court corzectly
found that z failure to properly distribute water to a senior effects a “physical taking” that injures

the senior. Osder at 122. This Court should affinm.

% The jmportance of a private property interest i Jdaho has been recognized by this Court. See L.U. Ranching Co.
v. United States, 138 Jdzho 606, 608 (2003) (“The private interest at stake is great. The tight 1o water is a permanent
concern to fammers, ranchers, and other users.”™).

5 it see; 1.C. § 42-110 (“Water diverted from its sowrce pursuant 1o 2 water right is the property of the appropriator
while it is lawfully diverted, captured, conveyed, used, or otherwise physically controlled by the appropriaior,”).

¥ See also, R. Vol. IV, pp. 1007-08.
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VII. Storage Water Rights, Storage Water and Reasonable Carryover.

A storage water right, like any other water right in Idaho, is entitled to the same
constitutional protections afforded real property rights. 1.C. § 55-101; Bennert v. Twin Falls
North Side Land & Water Co., 27 Idaho 643. 651 (1915); Murray v. Public Utilities Commission,
27 Idaho 603, 620 (1915) (if one appropriaies water for a beneficial use, and then sells, rents or
distributes it to others, he has a valuable right entitled to protection as a property right). Pursuant
to the constitution and water distribution statutes, junior ground water rights cannot interfere
with or take water that would otherwise be available to fill 2 senior priority storage water right or
“take” the water stored under said right or rights.

Under the provisions of Rule 42, the Director is empowered to require the use of the
storage water of each Plaintiff to mitigate the diversions by junior priority ground water rights,
subject to “reasonable camryover” established by the Director, which could be zero, before
diversions and withdrawals under jumior priority ground water rights may be reduced or
curtailed. See Order at 111 (“reasonable carryover” for Burley and Minidoka Iirigation Districts
determined 1o be zero acre-feet in 2005).  The distrct court rightly rejected this Rule. The
district court, in its extensive review of Rule 42.01., properly concluded that: “Absent a proper
showing of waste, senior storage right holders are allowed to store up 1o the quantity stated in the
storage right, free of diminishment by the Director”; and that “The reasonable carry-over
provision of the CMR’s is unconstitutional, both on its face, and as threatened to be applied 1o

the plaintiffs in this case.” Order at 109-117.
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Two observations and findings by the district court provide significant insight into this

issue. The court stated:
Plaintiffs’ purposes in securing the storage rights are obvious--the storage water
rights were acquired to both supplement their natural flow diversions in a current
year necessary to cover shortages caused by naturally occwring conditions (e.g. a
drought), and to ensure plaintiffs would have a sufficient water supply in future
years in times of shortage caused by mnaturally occurring conditions. The
purposes of storage was never to serve as a slush fund in order to allow the

Director to spread water and avoid administering junior ground water rights in
priority; nor was it ever intended to cover shortages caused by junior diversions.

Order at 114.

The Defendants argue that somehow the holding in Schodde v. Twin Falls Land & Water
Co., 161 F.43, 47 (9th Cir. 1908), aff"d 224 U.S. 107 (1912), allows the state to consider the
“rights of the public.” The Schodde case does not stand for the principle that the use and
carryover of storage waier may be controlled by the state in contravention of the storage water
right. The issue in Schodde was the use of water for the diversion of water under an irrigation
right, not the use of the water diverted for irrigation. Defs. Br. at 35, The Defendants further
argue that as storage rights are sometimes expressed as “supplemental nights” to primary natural
surface flow rights, somehow the water stored may be directed by the Director to be used to
mitigate wmaéful diversions by jumior appropriators from a senior’s natural surface water flow
supply before administration will océc.:ur. IGWA argues that under Idaho’s Constitution,
carryover storage has no status in priority administration. These arguments seém to adopt the
reasoning of the trial court in Washington County Irr. Dist. v. Talboy, 55 1daho 382 (1935),

which held:

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS® & JGWA'S BRIEFS 33




VRS 25 PR I RV

P—

ﬂ'—'_.

-

-

The court is of the opinion that public waters of the state, impounded in a
reservoir, do not become either the personal property or private property of the
owners of the reservoir. Further that while there is a distinction between storage
water and water flowing in the stream, the distinction as contended for by
plaintiff does not exist. The court is of the opinion further that such waters when
impounded in & reservoir remain the public waters of the state; that the rights to
the use of the same are usufructuary, that the ownership of public waiers by the
stale constitutes a trust to be administered so as to accomplish the greatest benefit
to the people of the state; . ..

55 Idaho at 388. This holding by the trial court was firmly rejected and the decision overtumed

by the Idaho Supreme Cowrt. The Supreme Court held:

Afier the water was diverted from the natural stream and stored in the reservoir, it
was no longer “public water” subject to diversion and appropriation under the
provisions of the Constitution (article 15, § 3). It then became water
“appropriated for sale, rental or distribution® in accordance with the provisions of
sections 1, 2, and 3, art. 15, of the Constitution. The water so impounded then
became the property of the appropriators and owners of the reservolr, impressed
with the public trust to apply to a beneficial use.

id at 389.
The Court further stated:

No one can make an appropriation from & reservoir or a canal for the obvious
reason that the waters so stored or conveyed are already diverted and
appropriated and are no Jonger “public waters”. Rabido v. Furey, 33 Idaho, 56,
190 P. 73. This does not mean, however, that the reservoir or canal owner may
waste the water or withhold it from persons who make application to rent the
same. (Cases cited) If, on the other hand, the ovmer of the reservoir owns land
subject to irrigation from such reservoir, he may apply it to his own land or sell it
to others, or both, according to the priorities of their applications.

Id. at 389-390

Finally, the Court found that the spaceholders in the reservoir were tenants in comumon,

but one co-tenant may not draw off, use, and enjoy the full number of acre-feet to which it Is
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entitled and then because it is a co-tenant, either use or sell the share of its co-tenant without in
any sense being responsible therefor. |

The significance and nature of water rights held by an imrigation district are again clearly
demonstrated in Bradshaw v. Milner Low Liff Irr. Dist., 85 Idaho 528 (1963). In that case,
Milner Irrigation District (“Milner™) annexed additional lands in 1952, on the condition that the
lands included in the district prior 16 the 1952 .anne_:xaﬁon would have the first priority to water
under the water rights acquired prior to the annexation, including storage water in American
Falls Reservoir, and that the annexed lands would share equally with the other Jands in the
district in the new storage rights to be obtained by Milner in Palisades Reservoir on the Snake
River. After the 1952 annexation, the Jandowners whose lands were annexed in 1952 filed legal
action in which they sought the right to share equally with all other lands in the irrigation district
in all water rights held by the district under the provisions of 1.C. § 43-1010. The Idaho Supreme
Court noted that an irrigation district holds title 1o its water rights in trust for the landowners, and
that the district stands in the position of appropriator for distzibution 1o the landowners within the
district, within the meeting of Const., Art. 15, §1. The landowners, 10 whose land the water has
become dedicated by application thereon to a beneficial use, have acquired the status and rights
of distribitees under Cont., Art. 15, §§4 and 5. 85 Idaho at 545.

The Supreme Court in Bradshaw then confirmed the holding of the trial court which
found that the owners of the old lands, through and by means of the irrigation district, acquired,
and for many years applied to the lirigation of their lands, valuable water rights, which had

become appurtenant and dedicated 1o their lands, and which were held in trust by the distnet for

-
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their use. They could not thereafier, without their consent, be deprived of use of that water when
needed.

The Court found that 1.C. § 43-1010 should be interpreted only so far as may be
consistent with the priority of water rights as recognized and protected by the provisions of the
constitution. The Court noted that the owners of the new lands were entitled to the use of any
water owneAd by the district, when the use thereof js not required for the proper irrigation of the
old lands, and when such use is not in conflict with the rights previously acquired by the owners
of the old lands, or when such use is not in derogation or impairment of such prior rights. The
Court, afier noting that its conclusions were in keeping with the express. condifions of the
annexation, further stated: “Moreover, enfc;rcemem of the claimed right to compel delivery of
water to such Jands, would effect an invasion of the constitutionally protected priority rights, and
property rights, of the owners of the od lands, hereinbefore cited. (Cases cited.)” 85 Idaho at
548. Certainly the Defendants cannot do by rule what the Jegislature couid not do by statute.
Water that is stored by entities such as the Plaintiffs can be used to supplement their natural flow
irrigation rights, be used as the primary source of its water, rented to others for lawful purposes,
or carried over for use in subseguent years. Order at 115.

The Defendants and 1IGWA rely upon Glavin v. .S;alrnon River Canal Co., 44 Idaho 583
(1927), and in so doing misrepresent the facts and holding in that case. As pointed out by the
court in Talboy, supra, 55 1daho at 393, the specific question in Glavin was the validity of a rule
adopted by the-canal company which allowed an individual shareholder of the company to holé

over his allotted share of stored water stored by the company, without limitation, thereby having
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the effect of reducing the allocated share of stored water of other shareholders in future years.
The court held the rule to be invalid. The limited dcci:sion in that case does not apply as a
general Tule between approprators, and was later clarified by the Court’s decision in Rayl v.
Salmon River Canal Co., 66 Idaho 199 (1945).

The Defendants and IGWA also cite Ray! to support their position that the Director has

the right to determine the use and carry-over of storage, while ignoring the facts and ultimate

‘holding of the Court. In Rayl, the Court was again requested to consider holdover by individual

shareholders in the storage space of the Carey Act corporation. The rule was being chailenged,

in reliance upon Glavin v. Salmon River Canal Co., supra. In response to this claim, the court

stated:

Quite obviously the above opinion did not hold and was not intended to hold
that irrigation organizations and/or individual appropriators of water could not
accumulate within their appropriations and hold storage over from one season
to the next, both 1o encourage and practice economic use of water and to guard
against a short run-off in succeeding seasons, because such custom has become
100 well entrenched in the concept of our water law both by practice and prior
and subsequent precept to be thus denounced and forbidden. The court merely
held the particular rule offended in certain particulars.

66 I1daho at 201 (emphasis added).

 The Court in Rayl then proceeded to teview, with approval, numerous practices
illustrating the approval of carry-over water in a reservoir storing water for irrigation. The Rayl
Court noted that it had on an earlier occasion in American Falls Reservoir Dist. v. Thrall, 39
ldaho 505 (1924), approved a contract which provided, in part, that:

Should there ever, in any year, be such a shortage in the flow of Snake River
available for storage in American Falls reservoir, that such flow available for

~
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storage, together with any surplus held over in said reservoir from previous years,
is insufficient to fill the reservoir to full capacity. then in such year any party
entitled to water from said reservoir, who shall have conserved and held over in
said reservoir from the previous year any part of the water which said party was
entitled 1o have received during such previous year, shall be entitled to the use
and benefit of the water so held over by such party to the extent that such hold-
over water may be necessary to complete the filling of such party’s pro rata share
of the reservoir capacity.

66 1daho 204-205.

The Court further noted that the contract considered and approved in Board of Directors
v. Jorgensen, 64 Idaho 538 (1943), recognized the rights of carry or hold-over storage while
recognizing that when the reservoir was filled to capacity, hold-over rights are wiped out,
because those who had not contributed to the hold-over water and therefore may and should not
participate in its distribution, may nevertheless not be deprived of their rights to new storage the
succeeding year. The Court in Rayl, supra, then stated: “Because even if the Jaw compelled
every Teservoir to be drained dry at the end of every rigation season, the user who needed more
than his allotted share could not take from the economical user, because the latter could himself
use and exhaust his water or sell or lease part of all of it.” 66 Idaho at 206.

The Cowrt also noted:

There is a fundamental difference with regard to the diversion and use of water
from a flowing stream and a reservoir. In a stream if a user does not take out his
water, it may be diverted by the other appropriators, because otherwise it flows
on and is dissipated. But the very purpese of storage is to retain and hold for
subsequent use, direct or augmentary, hence retention is not of itself illegal nor
does it deprive the user of the right to continue to hold.

id. at 208.

PLAINTIFFS® BRIEF IN RESPONSE TO DEFENDANTS® & IGWA'S BRIEFS 38




[P 1 P O

'y

s ey

I

-

f

1.3

Finally, the Court stated:

If the settler’s right is barely sufficient for his needs in the ordinary years and
in the absence of mishaps, manifestly he must suffer loss when the run-off falls
below the average, or when, through accidents 1o the system, there is partial or
temporary Joss of the use of water, or when, because of light precipitation and
other weather conditions, the need of water is unusually large. Ordinarily for
the farmer not to make provision against such contingencies would be counted
against him for carelessness. So far as 1 am aware, it has never been held or
contended that in making an appropriation of water from a natura] stream the
appropriator is limited in the right he can acquire to his minimum needs, and
no reason is apparent why one who contracts to receive water from another
should be limited to such needs. Conservation of water is a wise public policy,
hut so also is the conservation of the energy and well-being of himn who uses it.
Economy of use is not synonymous with minimum use. Caldwell v. Twin
Falls Salmon River Land & Water Co., D.C.1daho, 225 F. 584, at pages 595,

596.
66 1daho 210-11 (emphasis added).

Another significant bepefit derived from carry-over of stored water that has not been
mentioned by the courts is the significant improvement in the capacity of resérvoirs with the
most junior water right to refill each year. To the extent there is hold-over in any reservoir, there
is Jess water required from the river system to fill ali available capacity in all reservoirs. Neither
the Depariment’s Rules nor any other tule of law should allow the Director to determine the
extent 1o which stored water must be used and carry-over reduced before administration will be
allowed against a junior ground water appropriator, as it injures the rights of 2t entities that have
contraéted for and obtained a right to store water to insure an adequate water supply for the lands

served by that entity.
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A senjor’s stored water does not, as argued by the IGWA and the Defendants, have 1o be
applied 1o the senior’s land 1o be put to beneficial use.®® Tt is undisputed that stored water in

Idaho is routinely rented through the Idaho State Water Supply Bank and its local rental pools,

_including the Water District 01 rental pool. 1.C. §§ 42-176] through 1765 (“board may appoint

local commitiees . . . o facilitate the rental of stored water.”).* A senior’s ability to rent his
storage weter to others, including to the United States Bureau of Reclamation for salmon
migration purposes, has been expressly approved by the Idaho Legislature, and does not
constitute “waste” or “non-use”.”® LC. §8 42-1763B, 1764. Since the State of Idaho does not
own storage water, senior water right holders like Plaintiffs are the ones left o rent water to the
U.S. Bureau of Reclamation to fulfill the SRBA Nez Perce Water Rights Agreement.”’

Once decreed or licensed, the Director has no authority to alter or change a storage water

right through administration. See Nelsow, 131 1daho at 16 (“Finality in water rights s essential. .

& The Defendants recognized the same at the hearing on the Plaintiffs’ motion for summary judgment:
THE COURT:  Is the storage jtself, the water while it’s in the storage, to be used for
irrigation? s that a beneficial use? The storage of water itself.
MR. RASSIER: 1think it's generally viewed as a beneficial use. 1f you need to have a

beneficial use in order 1o divert the water from the — from the natural source, that is the bepeficial

use. Storage for some subsequent use — Or ) guess in some instances, there may be storage for

aesthetic use, in-place use, yes.
Tr. Vol I, p. 267 L. 20-25; p. 268, L. ]-5.
8 JGWA has participated in “renting” stored water through the Water District 01 local rental pool. R Vol. 1, p. 46
(“IGWA has submitted execuied lease agreements with Peoples lrrigation Company, the Jdaho hrrigation District,
and the New Sweden Irrigations District that Jease a total of 20,000 acre-feet of storage water.”). Although JGWA
argues that such water has “no status in priority administration” becanse it was not used by the Jessors, it at the same
time has no problem using the rental bank system and the priority afforded that storage water to try and avoid
administration of the junior priority ground water rights held by its members. The hypocrisy of IGWA’s arguments
and actions is evident. Apparently only the Plaintiffs, who seek to prevent unlawfu) interference by jurior priority
cround water rights, have no right to rent their siorage warer to others.
7 Pocatello, a spaceholder with siorage water in Palisades reservoir, but without any diversion works to take that
water from the Snake River, would presumably agree that a “rental” of storage water constitutes a beneficial use
since it bas never diverted its storage water and used it for irrigation purposes. Pocatello fails 1o explein how non-
use and rental of its stored water is beneficial but if Plaintiffs carryover and rent their storage water it is “waste™.
7' Gee discussion at R. Vol. IX, p. 2272-73.
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.. An agreement to change any of the definitional factors of a water right would be comparable
to a change in the description of the property.”): Crow, 107 Idzho at.465. Moreover, the Director
cannot take water that would have been stored under a senjor right and give it to a junior instead.
Lockwooa’: 15 Idaho at 398. Despite this rule, the “reasonable carryover” provision takes the use
of a senior’s storage right in violation of 1daho’s constitution and water distribution statutes.

First, the Rule impermissibly allows the Director to disregard the stated amounts of a
senjor’s storage water right. Rule 42.01.g. provides, in essence, that notwithstanding the fact that
the water supply available under a senior-priority water right has been substantially affected by
diversions under a junior-priority water right, the Director may refuse to regulate the diversion
and use of water in accordance with the priorities of the rights so long as the senior has enough
storage water to mitigate the decreased water supply caused by a junior ground water diverter,
over and above a reasonable amount of carry-over storage as detenmined by the Director. The
Rule allows the Director to avoid administering junior ground water rights in prionty if a senior
is abje to carryover an amount of water that the Director deemns to be “reasonable”, regardless of
the amounts the senior is entitled to carryover pursuant to his storage water right.

1f these rules were deemed to be valid on their face, one must accept the premise that the
Director could impose the same standards and could consider the same factors in determining
material injury to a senior-priority swface water right by the diversion under a junior-priomty
surface water right. The junior right holder could argue, under his equal protection rights, that
his diversion from the stream in times of shortage shouid not be curtailed so long as the holder of

the senior right has sufficient stored water to meet its required water supply.
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I is clear that Rules 40 and 42 provide for the destruction, interruption or deprivation of
the common, usual and ordinary use of stored water. That the stored water and the water rights
providing for such diversion of water for storage are property rights held by Plaintiffs, and such
rules are unlawful and unconstitutional and provide for the taking of one’s property without just
compensation, in contravention of Article 1, §§ 13-and 14 of the Idaho Copstitution. The district
court rightly declared the Rules unconstitutional. This Court should affirm.

ATTORNEYS’ FEES

If the Plaintiffs prevail on appeal they request costs and attorneys’ fees as provided by
Appellate Rules 40 and 41 and Idaho Code sections 12-117. Plaintiffs, as senior water right
holders, have “borne unfair and unjustified financial burden attempting fo correct mistakes™
Defendants should never have made. Fischer v. Ciry of Ketchum, 141 1daho 349, 356 (2005).
The Defendants have ne reasonable basis in fact or law to appeal a decision striking rules that
were promulgated in excess of statutory authority and that plainly contradict Idaho’s Constitution
and water distribution statutes.

CONCLUSION

The Idaho Constitution and state’s water distribution statutes afford senjor water rights
protection egainst interfering jumior rights. In times of shortage a semior is entitled 1o water
against a junjor. If a junior disagrees with administration, he caries the burden to show the
senior’s diversion and use is “waste”, not “beneficial”, or that the regulation of the junior would
be “futile”. The Department’s Rules extinguish the constitutional protections for seniors, result

in a taking of private property rights, and replace timely water distribution with endless
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adniinistrative “contested cases”™.  The Rules further render decreed water rights, including
storage rights, obsolete by leaving the detenmination of how much water a right holder is entitled
to the “reasonable” opinion of the Director.

The district court properly declared the Rules unconstitutional. This Court should affirm.

Dated this 10% day of November, 2006.

LING ROBINSON & WALKER ARKOOSH LAW OFFICES CHTD.

T A
_—Roger D. Ling —= Torm Arkoosh

Attorneys for A & B Irrigation District and Attorneys for American Falls Reservoir

Burley Irrigation District District #2

FLETCHER LAW OFFICES BARKER ROSHOLT & SIMPSON LLP

ALK ent Fletcher IoH A. Rosholt
John K. Simpson
Atiorneys for Minidoka Irrigation District Travis L. Thompson

Paul L. Ammngton

Attorneys for Twin Falls Canal Company and
Clear Springs Foods, Inc.
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Plaintiffs Counsel cont.

W. Kent Fletcher, ISB #2248 Roger D. Ling, 1SB #1018

FLETCHER LAW OFFICE LING ROBINSON & WALKER
P.O. Box 248 P.O, Box 395
Burley, Idaho 83318 Rupert, Idaho 83350

Telephone: (208) 436-4717

Telephone: (208) 678-3250
Facsirnile: (208) 436-6804

Facsimile: (208) 878-2548

Attorneys for Minidoka Irrigation District Attorneys for A&B Irrigation District
and Burley Irrigation Distirct
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1 HEREBY CERTIFY that on the 10” Day of November, 2006, I served the foregoing RESPONDENTS’
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P.O. Box 83720 Jon C. Gould
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Boise, 1D 83702
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ADDENDUM B

Average Annual Spring Discharge to Snake River
in the Thousand Springs Area
(1902-2004)
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ADDENDUM C

Excerpts from 1976 Idaho State Water Plan



 State of Idaho

~ The Staté Water Plan — Part Two

Idaho Water Resource Board:
John F. Streiff
Chairman

: George L. Yost
* . Vige-Chairman

Donald R, Kramer
Secretary

Joseph H. Nettleton
Franklin Jones
Scott W. Reed

Edwin C. Schlender

M. Reed Hansen

December 1976

Idaho Water Resource Board, Statehouse, Boise, Idaho 83720
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i) STATE OF IDAHO

IDAHO WATER RESOCURCE BOARD - STATEHOUSE

BOISE. IDAHO 83720

December 29, 1876

To the Citizens of 1daho:

It is our pleasure to present to you The State Water Plan - Part Two,
Valuable time and effort has been expended by many citizens around the
state in helping us develop this plan, and we gratefully acknowledge this
- assistance. We realize that the contents of this document will not meet the
desires and expectations of every citizen, but we feel that Parf 7T represents
' the best approach for the greatest number of [dahoans.

The success of this plan depends on how actively we all work toward its
s : implementation. The Board looks forward to working closely with individual
citizens, the legistature, and local, state and federal government to make our

recommendations in this report a reality,

The State Water Plan will serve Idaho only as long as it continues to
reflect the needs of ldaho. We urge every citizen to monitor the plan as it is
put to practical use and to suggest changes to the Board when necessary. The
plan will be subject to public and formal review at least once every five
years.

We seek the assistance and support of the people of ldaho so that

together we may work towards providing for the future economic growth
and protection of our natural resources that are so important to ldaho.

Sincer%

’ | .' JOHN STREIFF /Chairma
: Idaho Water Resource Boardj :

fii




RESOLUTION TO ADOPT

December 28, 1976

WHEREAS, the Idaho Water Resource Board is charged with the task of formulating a
coordinated, integrated, multiple-use water resource policy, and

WHEREAS, draft documents for the State Water Plan - Part Two have been published
and distributed to the public for the Panhandle, the Snake River, and the Bear River Basins,
and

WHEREAS, public meetings and hearings have been held throughout Idaho te gain
input as to the content of those draft plans, and such input has been taken into full
tonsideration by this Board,

NOW THEREFORE, BE IT RESOLVED, that pursuant to Article XV, Section 7 of the
Constitution of the State of Idaho, and pursuant to the powers granted to us by statute, we
hereby adopt the attached document as Part Two of the State Water Plan to quide the
future use and conservation of idaho's water resources. -

BE IT FURTHER RESOLVED, that the Board, In recognition of constantly changing
economic and environmental conditions which must be considered in establishing a state
water resource plan will formally review this document and provide opportunity for public
input annually upon request, but at igast once every five years from the date of adoption of
this order.

i7 T

John F. Stfeiff, Chgffpfan

L
/)’/szn./ép '—-z'f piv ey

Franklin Jones

M. Reed Hansen

51—~u ool

Scott W, R eed




FOREWORD -

The State Water Plan - Part Two is the result of ten years of thought,

study and research by the ldaho Water Resource Board to fulfill. its
- constitutional mandate “to formulate and implement a State Water Plan. . .”
Many studies and reports were published during that time, numerous public
meetings and hearings have been held and thousands of pages of testimony
and public comment have gona into making up the policies contained herein.

Prior to creation of the Idaho Water Resource Board in 1965, water use
had developed through custom and legislation since Lewis and Clark traveled
through the northwest from 1804 to 1806. On June 27, 1866, settlers in
Lemhi County first put water to use by irrlgating land to raise the family
garden and fesd for thair livestock. By 1886, the Office of the State
Engineet had been established to oversee the development of new land and
the construction of water works. The State Engineer in 1896 reported to the
Governor that 315,000 acres had been cultivated, the majority of which
required irrigation. Since that time, approximately six million more new
acres have been put under cultivation (four million are irrigated), technology
has enabled ldaho farmersta participate in a worldwide marketplace, and the
state’s ance seemingly plentiful supply of & valuable natural resource — water

" — now has more demands on it than it is capable of satisfying.

The State Warter Plan - Part Two, a guide to future water resource
management in ldaho, is the most recent in a series of dacuments that
comprise the State Water Plan. In July 1972, the Interim State Water Plan
was published which catalogued the resources of the state and prasented the
various alternatives for future water policy to the public. The State Water
Plan - Part One, The Objectives, was published in June 1974 to guide the
direstion of later efforts to formulate the final water plan. Finally in March,
19786, a draft version of The State Water Plan - Part Two was distributed to
the public and various private and governmental agencies for review and
comment. These previous efforts are now culminated in this document.

Water policy for the three planning basins -~ the Snake River,
Panhandle and Bear River basins — iz set forth within this documant.
Chapter 4 contains the goals and recommendations of the Board to be usad
in guiding future water resource management in [daho, Some of the policy
statements pertain only to a single basin or vary in their application to each
basin, and these are discussed separately,

Jmplementation of the policies contained in Chapter 4 will require
several changes in ldaho law and public attitudes. The Board will work
closely with the legislature to secure changes in the law where necessary.




vi

Public understanding and compromise will be required by those with special
interests to assure the plan‘s full implementation. Unless the plan is
implemented quickly, there may not be sufficient water supplies left in
many areas to maintain ldaho's quality of fife. The ldaho Water Resource
Board has found great support among the citizens of ldaho for a state water
plan and fesls confident that this document will be accepted as a beginning

process for continuing ldaho’s economic growth while protecting a quality
anvironment,

Because public priorities and ecohomic and social conditions changs,
the Board has provided a procedure whereby the plan will be updated at
least once every five vears to insure that the State Water Plan continues to be

dynamic, responsive plan for developing, protecting and preserving tdaho's
water resources for generations to coms.
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The largest man-made reservoir is behind Dworshak Dam. This lake is 53
miles long, has a surface area of 26,7 square miles and contains 3.468 million
acre-feet of water when full.

A number of natural lakes are regulated within prescribed limits by
outlet dams, and thus provide storage water that can be released as desired.
Included in this category are Payette, Bear, Coeur d'Alene, Priest and Pend
Orellle lakes. A Wyoming lake, Jackson Lake, was enlarged primarily to

provide water for irrigation in ldaho,

Many large reservoirs were bullt as multl-purpose, having allotted spaces
of storage amounts for power production, irrigation supply, fish and wildlife,
flood control and other purposes, The operation criteria established for each
reservoir is dependent upon the purposes authorized for the project and the
relative priorities assigned,

The groundwater resources of ldaho have barely bean tapped although
over-dsvelopment has occurred in some parts of the state, The principal

. aguifers occur beneath the Snake River Plain, Rathdrum Prairie, and the
- western Snake River Valley. Over-development of the groundwater resource

has occurred in the Raft River Valley, the Blue Gulch area west of Twin
Falls, a portion of the Goose Creek-Cottonwood drainage south of Burley
and in Curlew Valley in southeast idaho.

Groundwater provides for the flows of springs — Thousand Springs, for
example — and to lakes, reservoirs and streams. Projects and uses which
influence groundwater often affect the surface systems also. Changes In
surface systems likewise affect associated groundwater systems,

Over one miilion acres of land are irrigated with groundwater in the
state. In addition, nearly all water requirements for municipal, industrial,
domestic and livestock uses are met from groundwater. Many uses have
nearly constant demands; but the largest use, irrigation, has primarily a
seasonal demand,

A continuing planning effort is underway by various state and federal
agencies to explore the possibility of developing the Snake Plain aquifer to
supply pumped irrigation water and to store excess winter surface water
flows as recharge. The quality of groundwater Is generally excellent. -
However, the chemical compatibility of recharge water with that already in
the aquifer requires study, as does the problem of how the rechargs water
moves from the original site, the possible water-logging of adjacent lands,

" biological and mechanical plugging of recharge facilities, impact on

Thousand Springs and other operational problems.

There are at least 380 hot springs and wells which have been Identified
In the central and southern parts of ldaho, A 1973 study of the ldaho
Department of Watar Administration in cooperation with the US.
Geological Survey inventoried 124 of these hot water sources as possible
geothermal resource sites. That study identified 25 areas as having potential
geothermal possibilities based upon geochemical investigations,




There are five major river systems in Idaho. They are: Bear, Snake,
Coeur d'Alene-Spokana, Clark Fork-Pend Oreille and Kootenal rivers, In the
course of water planning studies, the Cosur ¢'Alene-Spokane, Kootenal, and
Clark Fork-Pend Orellle rivers were combined as the Panhandle River Basins.

Snake River Basin

The Snake River Is the largest river system in Idaho with a drainage area
of approximately 87 percent of the state. The Snake River headwaters are in
Wyoming on the western slope of the Continental Divide. Crossing Idaho’s
eastern border,. it flows northwestward 59 miles through a canyon to Heise
where it opens onto the Snake River Plain. From Heise to Milner, a distance
of 219-river miles, the river is not deeply entrenched. It is in this reach that
numerous diversions for frrigation are made.

At Milner, the river enters a deep canyon cut through lava and

" sedimentary beds and continues for 216 mifes in a west and northwesterly
direction. Near the Oregon border, the river emerges from the canyon and

flows through a broad valley to Weiser, a distance of about 75 miles.

Downstream from Weiser the river enters Hells Canyon and flows a distance

of about 180 miles to Lewliston. It leaves ldaho at Lewiston, turning

-westward for 138 miles to its junction with the Columbia River near Pasco,
Washington.

The largest tributarles of the Snake are the Saimon and the Clearwater
rivars, Other important tributaries are the Henrys Fork, Wood, Boise, and
Payette rivers. Basin areas outside of 1daho which contribute substantially to
the river’s flow include the upper basin in Wyoming, the Owyhee, Malhsur,
Burnt, Powder and Imnaha rivers in Oregon and the Grande Ronde River in
Washington, Small portions of the Snake River Basin also lie in Utah and
Nevada. -

The principal characteristics of the Snake River Basin climate include a
wide range of temperature, relatively low precipitation, wide variation In
snow depth, abundance of sunshine, low humidity, high svaporation, and an
almost complete absence of severe storms,

Over the Snake River Plain, the mean annual temperature is high, but In
the timbered mountain areas, temperatures are low and the precipitation is
much greater than on the plain. Snow rarely remains long on the ground over

“most of .the areas of the Snake River Plain. |n the mountains large
accurnulations of snowmelt in the spring and early summer furnish
practically all of the summertime natural streamflows.

Average annual precipitation In the Snake River Basin ranges from
about 7 inches per year to near 70 inches per year. Large areas in southern
portions of the basin recelve less than 10 Inches annually, while higher
elevations in the Clearwater, Payette, and Boise basins receive an average of
40 to 50 inches per year. Seasonal distribution of precipitation shows a
marked pattern of winter maximum and midsummer minimum amounts in
the northern and western portions of the basin.

Clihate :
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Average annual temperatures in the basin indicate the pronounced
sffect of altitude. The highast annual average temperatures are found in the
lowsr slevations of the Clearwater and Salmon river basins and along the
Snake River Valley in southwestern [daho, including portions of the lower
Boise, Payette, and Weiser valleys. The growing season, like the average

_temperature, varies throughout the basin due to differances in elevation. The

valleys in the immediate vicinity of Lewiston have the longest growing
season with about 200 days. This is followed by sizeable areas along the

" Snake, lower Boise, Payette, and Weiser valleys in Southwestern 1dakio with

160-day growing seasons. The growing season shortens to 120 days in the
Pocatello-ldaho Falls area. Above Idaho Falls, the-season diminishes to 80
days or less.

Most of the streamflows of the Snake River Basin are derived from
snowmelt in the mountainous areas. The average runoff in the Snake River

" below the Clearwater River where it leaves ldaho is about 35.5-million

acre-feet per year. Before the Snake River leaves the state, an addltional
‘45-million acre-feet of its flow are either consumptively used by man or lost
through evaporation. Approximately one-third of the flow leaving ldaho is

. derfved from the basin above Weiser. Another third comes from the

Clearwater River Basin. The Salmon River produces about one-fourth, with
the remaining amount of approximately 10 percent coming from tributaries
in Oregon and Washington and small streams in idaho below Weiser. Average
annual runoff under present conditions at principal gaging stations in the
Snake Rlver Basin Is shown in Table 1. Location of these gages is shown on




Figure 2. Losses fram river flow between pairs of gages (Snake River, Negley
to Milner, and the Boise and Payette River gages) are due to major irrigation
diversion. The dramatic gain in Snake River flow between Milner and King
Hill Is largely the result of discharge from the Snake Plain aquifer in the
Thousand Springs area. Seasonal variations in Snake River flow are shown in
Figure 3, The flows at Heise as indicated in Figure 3 result from natural
snowmelt  modified by reservoir storage operations for summertime
irrigation. At King HIll, the seasona! hydrograph is principally affected by
the near-constant discharge of groundwater from the Snake Plain aqulfer, It
is also affected by the flows which pass Milner Dam in high runoff years.
Flows at Weiser reflect the affects of the storage, diversion, and groundwater
management in virtually all the Irrigated area of the Snake River Basin. At
- Clarkston, the hydrograph is dominated by runoff from the vast unregulated
areas of the Salmon and Clearwater basins.

. The Snake River Basin is subject to  wetter-than-normal  and
drier-than-natmal petiods of runoff. High and low runoff vears in the Snake
River Basin are illustrated in Figure 4, The hydrographs iflustrate the general
sequence of wet and dry pariods in the eastern portion of the basin at Heiss,
in the southwsstern portion at Twin Springs in the Boise River system, and
in the northern portion of the basin at Whitebird on the Salmon River, These
locations were chosen begause of thelr relatively long period of available
records. In each hydrograph the sequence of years of lowest runoff generally
occtrred between 1928 and 1942, This sequence was the most severe
water-short period in the basin during the twentieth century. Using the
record of the Columbla River at The Dalles, Oregon, the longest record of
streamflow data in the Columbia Basin, it appears probable that the period
in the 1930's was the driest in the past 100 years,

‘ A period of above normal runoff began In 1965 and continued through
water-year 1976, although 1968 and 1873 were drier than normal. The
period 1950 to 1957 was also one of very high runoff.

The longest streamflow records in the basin are similar to those shown
in Figure 4 and have data generally for less than 60 years. During this perlod,
major changes have occurred in water use and control. irrigated agriculture
has increased by some 3 million acres. Nearly all of the major irrigation,
power, and flood control reservoirs have been constructed during this time
period. Groundwater recharge and discharge from the Snake Plain aquifer
has bean significantly changed, thereby modifying the flow pattern of the
river. Because of these changes, historic records in themselves are often not
useful to describe the water supply of & river because they do not reflect
current development.

Therefors, hydrologic data reported in this and following sections of
the report generally refer to the base period of 1928 to 1872 adjusted to
1974 levels of development.
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The Snake River is intensive|y managed. Controls on the flow are
-imposed by, g system of reservoirs and diversions, Tahle 2 contains a list of
reservoirs In the basin having an active capacity greater than 10,000
acre-feet. The reservolrs were constructed for one or more purposes, but
irrigation use is involved in most of the Snake River system reservolrs. Some

idea of the operation of each reservoir can be gained from its purposes listed
.in Table 2.

lrrigation is the principal use for the waters of the Snake River system.
[t accounts for an estimated 99 percent of the consumptive use. Municipal
and industrial uses account for most of the remainder, Snake River flows are
. also used for power generation, fish productlon, recreation, and navigation.

Records of diversions are available for only a fraction of the irrigation,
canals, and other uses of the Snake River Basin. Groundwater withdrawal
and consumption generally is not measured. Because of this, total water use
can only be estimated by indirect methods.

The 3 6 milfion acres of irrigated land in the Snake River Basin deplete
the river flow by about 6 million acre-feet per year, Approximately 26
percent of this Is withdrawn as groundwater. Irrigation diversions have their
primary effect on the river during the summar months.

Table 3 contains a list of hydroelectric power plants on the Snake River
and lis tributaries. Most of these are run-of-river plants which generate power

with available flow but without the bensfit of storage operations to control -

it for maximum generation. There are two major reservoirs which are
.operated primarily for power, Brownlee regulates the Snake River flows for
generation at ldaho Powsr Company power plants at Brownlee, Oxbow, and
. Hells Canyon dams, Dworshak Dam regulates the North Fork of the

Clearwater for power at the dam and for downstream plants on the Lower
Snake and Columbia rivers, '

Approximately 2 million acre-feet of. groundwater are consumptively
used in the Snake River Basin each year to irrigate about 1 million acres, In
addition, nearly afl municipal, industrial, domestic, and over half of livestock
water ‘requirements use a groundwater source, Small quantities of
groundwater can be obtalned from wells and springs throughout the Snake
River' Basin in nearly all years. However, only in specific areas, can large
quantities of water be obtained within present economical limits. These areas
are mainly in the southern portions of the basin.

Most areas where large quantities of groundwater are available have

- been extensively developed. A long growing season, large tracis of arable
land, and the need for supplemental water supplies have caused the majority
of irrigation wells to be drilled in the southern and southwestern part of the
basin. Throughout the Snake River Plain and in many areas southeast, south
and southwest of the Snake River, the majority of wells obtain their

River System
Management

Groundwater

19




22

principal supply of water from consolidated formations — principally basalt
interbedsd with sediments and fractured zones. The principal supplies of
groundwater to be obtained from unconsolidated formations occur In the
geologically young alluvial fans and valley-fill dsposits or along the major
stream channhels.

The Snake Plain aquifer is the largest and mast Important aquifer In the
state, The Snake Plain aquifer extends éastward and northeastward roughly

‘200 miles from Bliss to St. Anthony. It is a broad undulating surface of
.about 8,600 square miles bounded on the north, east, and south by

mountain ranges and broad, alluvial-filled intermontane valleys, and on the
west by a hroad, lava-capped plateau.

In the Snake Plain aquifer, some groundwater occurs In sand and gravel
aliuvial deposits. However, the most Important occurrence of goundwater is
in the porous basalt and sedimentary interbeds underlying nearly the entire
plain, These are & series of successive basaltic lava flows which include
interflow beds of sedimentary materials.

The Snake River contributes water to and recelves water from the
Snake Plain aquifer. Springs discharge water to the river in stretches from the
mouth of the Blackfoot River to below American Falls Reservoir and from
below Milner through Hagerman Valley to Bliss, Elsewhere, the river channel
is above the regional water table and river flow recharges the groundwater
system.

A major source of water to the aquifer is precipitation on the
mountains surrounding the Snake River Plain. All streams on the northern
side of the Snake River Plain except the Big and Little Wood rivers terminate
on the plain and percolate into the aquifer, however they also lose some
water from their streambeds to the aquifer,

The sources of recharge in order of importance are: {1) percolation
from irrigation, (2) seepage from streams entering or crossing the plain, (3)

. underflow from tributary basins, and (4) precipitation on the plain. Direct

precipitation on the plaln probably accounts for less than ten percent of the
total recharge to the aquifer. Total recharge from all sources amount to
approximately 6.5 to 7 million acre-feet annually,

Water in the main aquifer occurs mostly under water-table {unconfined)
conditions, Some flowing wells occur locally where artesian conditions exist.
Generally groundwater movement is west and southwestward from sites of
recharge to sites of discharge. Discharge from the aquifer averages about
8,000 cfs, 80 percent of which occurs in the Thousand Springs area.

Secondary water bodies {perched water tables} have formed at places
where beds of low permeability underlie areas of heavy irrigation. Egin
Bench, the Rupert and Mud Lake areas overlle perched water bodiss,




Mountain ranges alang the north side and east end of the upper basin
are high rainfall areas and precipitation at the higher elevations generally is
40 to 60 inches. Precipitation on the south and southeast flanks of the basin
is less, but many mountains receive 26 to 40 inches at higher elevations,
Streams receive groundwater effluent throughout the year nearly everywhere
in the foothills and mountains. Because of the limited storage capacity and
the steep hydraulic gradients underlying the tributary basins, base flow of
the aquifers decreases greatly during prolonged dry periods. Streams in the
northern and eastern part of the basin lose part or all of their discharge on
reaching ‘the part of the basin underlain by the deep alluvial and deep
younger basalt materials. No stream draining the north side of the basin
between the mouth of Henrys Fork and the Big Wood River, a distance of
160 milgs, reaches the Snake River.

The Snake River is the trunk drain and all outfiow from the region is
through 1t. However, through the Snake River Plain, the Snake River
alternately gains and loses In several areas before finally collecting all known
surface and groundwater discharge near the western end of the subregion.

In summary, the Snake River ioses flow in its alluvial fan below Heiss
to the regional and perched aquifers. The Teton River in its lower reaches
and Henrys Fork below St. Anthony are above the regional water table and
lose water to it but receive inflow from perched aguifers. The Snake River
for several miles downstream from its junction with Henrys Fork near Menan
Buttes is at about the same level as the regional water table. The river may
alternately gain or lose in this reach depending on river stage and other
factors. There are no perched aquifers on the north side of the river in this
upper river area, but there may be some on the south side. From near
Roberts to'a point a few miles downstream from Blackfoot, the Snake River
is above the regional water table and loses water to it. Howaver, the river
may receive inflow from local perched aguifers at some places. A few miles

" downstream from Blackfoot to the upper end of Lake Walcott, the Snake
River receives large quantities of inflow from both reglonal and perched
aquifers. From Laks Walcott to Twin Falls, the river is above the reglonal
water table and loses water to it but receives inflow from perched aquifers in
the vicinity of Rupert and Burley. From Twin Falls to Bliss, the river Is
below the regional and perched aquifers and receives large quantities of
groundwater,

The headwaters of the Boise and Payette rivers have moderately good
. base flow which 1s maintained by groundwater Inflow into hundreds of small
tributarles. The lower reaches of these rivers receive large quantities of
groundwater return flow from frrigation. Dry season flows in these reaches
are greater now than they were before the lands were Irrigated.

South of the Snake River and the Owyhee Mountains in ldaho, the
mountains in Nevada are underlain by rocks of relatively low permeability.
Thess mountains receive 20 to 30 inches of precipitation annually. There are

Relationship between
Surface and
Groundwater
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Basin Policies

The available and unappropriuted waters of the Snake River
Basin are allocated to satisfy existing uses, mee! needs for
future growth and development, and protect the
environment, The allocations recognize and protect existing
water uses and rights. The water allocations are made by large
reglons to allow the widest possible discretion in application,

The greatest competition for water in the. Snake River Basin exists
along the main stem of the Snake River. Existing and potential uses include
hydropower generation, irrigation, fish and wildlife, recreation and
protection. of water quality, The amount of water required for the potential
uses exceeds the remaining avatlable supply.

The river flow is regulated by numerous dams, reservoirs, direct
divarsions and return flows as it crosses the southern half of the state.
Existing water rights are principally for irrigation and hydropower
generation. Irrigation needs are normally et except during exireme low
runoff years. Hydropower generation utilizes water remaining after irrigation
divérsions even though there are licensed water rights for hydro-generation at
several points on the Snake River., Some of these rights are subordinated to
upstream. diversion and depletions and others are not. The largest
.unsubordinated right is at Swan Falls Dam (naar the Murphy gage) with a
flow right of 9,460 cfs (includes 3,300 cfs In claims). Substantial
. developiment has occurred above this point, thus reducing flows below the
claimed right. Pending applications to divert water could reduce the flows to
essentially zero during July, August and September of each year. The
resulting Impact would substantially reduce electrical energy generation at
Swan Falls and at all other points downstream on the main stem Snake

River. in the absencs of protests from the public and water right holders, the

Department of Water ‘Resources has continued to issue permits to develop
new water supplies for irrigation from Shake River,

Permits previously issued by the department, if fully developed, would
reduce summertime flows in dry years to about 3,300 cfs near Murphy,
Sequences’ of consecutive years of flows of this magnitude would have
occurred in the early 1930’ and again in the late 1950 and early 1860’ if
present developments, plus the already issusd permits, had been fully
developed at that time, These flows were computed In a study of major
outstanding permits from the Snake River in southwestern ldaho (Technical
“Studies Report No. 3) and a preliminary estimate of effects of full
development of outstanding groundwater permits in the Upper Snake.

Policy 32
Snake River Basin

Water Allocation
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A flow of 3,300 cfs at Swan Falls is about one-third of the flow
necessary to meet the entitlemeant of hydro-generation at that power plant if
the recorded water filings are valld, It Is also less than the amount identified
as needesd for fish, wildlife and recreation purposes at Swan Falls or
downstream. The potential uses of water in the main stem Snake River have
been identified in sufficient detail to determine that remaining water

. supplies cannot fulfill all identified needs,

The ldaho Water Resource Board concluded, after considering all
current and potential uses of water on the main stem Snake River, that
depletion of flows below that currently available in the low flow months to
maintain water for production of hydropower and other main stem water
uses is not in the public interest,

Therefore, main stem Snake River flows will be protected
against further appropriations and preserved to provide the
following average daily flows af the following U.S. Geologleal
Survey stream gaging stations.

Gaging Protected Flow
Station (Average Daily}
Milner Dofs
Murphy 3,300 ¢fs
Weiser - - 4,750 cfs

Studies indicate that sufficient water exists in excess of these flows to
provide for additional uses if water conserving and storage facilities are
constructed.

Water available in excess of the designated flows for development above
an average annual flow basis are:

Water Presantly Available

Gaging - for Appropriation
Station {Average Year)
Miiner 1,437,000 acre-feet
Murphy 4,218,700 acre-feet
Waiser 7,821,000 acre-fest

* - The above average daily flows will allow the flow requirements contained in

the Federal Power Commission License issued for the Hells Canyon
hydropower compiex to be met without signflcantly affecting hydropower
production. Article 43 of the license provides the management criteria,

“The project shall be operated In the interest of
navigation to maintain 13,000 cfs flow into the Shake River
at Lime Point {river mile 172} a minimum of 95 percent of
the time, when determined by the Chief of Engineers to be




necessary for navigation. Regulated fiows of less than 13,000
cfs will be limited to the months of July, August, ang
September, during which time operation of the project would
ke in the best inferest of power and navigation, as mutually
agreed to by the License and the Corps of Engineers, The
minimum  flow during periods of low flow or normal
minimum plant operations will be 5,000 ofs at Johnson's Bar,
at which point the maximum variation In river stage will not
excead one foot per hour, These conditians will be subject to
review from time to time-as requested by either party.”

The Board further finds that this requirement is still in the public interest
and should be maintained without changs.

Within the above management framework, each future use of water can
be considered individually. Water allocations for forestry, . flood damage
reduction, environmental quality, urban lands, land measures, mining and
lake and reservoir management are included as components of other
allocations,

Water is allocated for additional new and supplemental
irrigation developmeni. 4 wminimum level of irrigation
development of 850,000 acres by the year 2020 over that
which existed In August 1975 is endorsed. The location of
future development is expected to be: Upper Snake -
498,000 acres; Southwest Idaho - 292,000 acres, and Lower
Snake - 60,000 acres, In addition, 255,000 acres are expected
to receive supplemental Irrigation water. At least 1.7 million
acre-feet of water will be consumptively used to meet the
minimum level of irrigation development, A maximum level
of irrigation development is not Identified but will be
determined as water supplies,” economic conditions,
environmental standards and protected instream water rights
allow, The Water Resource Project Feasibility Planning
Program is directed to assist in appropriate studies to help
accomplish the identlfied agricultural development,

. Water is allocated for municipal and industrial purposes.
It iy projected that the basin population will more than
double by year 2020 and additional industrialization will -
occur. Water neéessary 1o process agricultural, forest,
" minerals, agquaculture und other products are included in this
. allocation. The plan provides for 830,000 acre-feet of
diversion beyond August 1975 levels to meet this growth,
The diversion is distributed as follows: Upper Snake -
420,000 acre-feet; Southwest Idaho - 275,000 acre-feet; and
Lower Snake - 135,000 acre-feet. The net depletion will be
about 105,000 acre-feet.

Agriculture
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Water is allocated for electric energy. Future electric
energy requirements will be largely supplied from thermal
plants, The plan provides for 170,000 acre-feet beyond
August 1975 levels for consumptive use in cooling thermal
power plants. The depletion Is distributed as follows: Upper
Snake - 75,000 acre-feet; Southwest Idaho - 30,000 acre-feet.
In addition, flows in the Snake River will be stabilized for the
hydropower generating capability of the river,

No specific allocation of water is made for commercial or recreational
riavigation. Commercial navigation enroute to Lewiston on the Columbia
River and Lowser Snake River can be accommodated with the flows leaving
idahe in Snake River at Lewiston. Above Lewiston, commercial and
recreational navigation should be accommodated within the protected fiows
on Snake River and the instream flows on tributary streams, however, both
commearcial and recreational navigation are included as components of the

multi-lake and reservoir management program.

No specific allocation of water Is made for aquaculture uses. Water
necessary to process aguaculture products is included as a component of the
municipal and industrial water aliogation. Aquaculture is encouraged to
continue to expand when and where water supplies are available and where
such uses do not conflict with other public benefits. Future management and
development of the Snake Plain aquifer may reduce the present flow of
springs tributary to the Snake River. If that situation occurs, adequate water
for aquaculture will be protected, however, aquaculture interests may need

" to construct different water diversion facilities than presently exist.

No specific allocation of water Is made for recreation, The instream
flow program for fish and wildlife will provide water for recreation on
tributary streamns. Main stem Snake River recreation may be affected because
of lower flows than presently exist particularly during summer months.
Some existing reservolrs may experience greater seasonal fluctuations from
increased use of stored water. The State Natural and Recreational River
System and Greenway-Greenbelt System will aid and promote
water-oriented recreation in the basin, Recreation is also a component of the
multi-use lake and reservoir management pragram.

No separate allocation of water is made for Indian resource use on the
Indian reservations. Indian water needs are Included as components of other
water uses. |rrigation, municipal, industrial, electric energy and the Instream

“flow program include water for Indian uses. Identification of specific needs
. is required before water allocations can be made specifically to Indian water

uses. Several policies in the plan are designed to assist the Indian tribes in
obtaining necessary information and ingorporating their needs into the Stats
Water Plan.

No specific allocation of water on the main stem Snake River is made
for fish and wildlife, however, the plan does provide for maintaining flows
on selected tributary streams to the Snake River for fish and wildlife.
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snow packs and Increasing infiltration of rain snowmelt. Those
considerations will require careful planning and construction of access roads,
and proper location and extent of harvest areas.

Forest recreation generally involves both the snvironmental quality of
the forest setting and some recreational use or uses of water, Maintenance of
environmental quality includes protection of specific areas and road bullding
and harvesting practices, regulation of grazing for retention of ground cover,
rotatlon of use as harvest regrowth occur, and provision of appropriate
facilities and regulation of levels of recreation use. Selection and

-development of areas and facilities for recreatlon use should take into

consideration the location and conditions of access from major population
centers and transportation routes used by tourists. Pravision should be made,

‘on forest lands, to cover a wide range of uses and use intensities, Facilities

should Include those appropriate for heavy, concentrated day use near
population centers, for overnight camping in more ramote and {ess develaped
areas, and for trall access and limited to day use development in wilderness
and primitive areas.

Both livestock and wildlife depend, in part, or in season, on forest lands
and cover for food and shelter, The management practices discussed for
timber production generally tend to maintain both habltat aspects, and to
provide for access to wildlife populations far consumptive (hunting) and
non-consumptive {viewing and photograph) uses. Irrigation of forest lands to
increase vegetative and timber growth is a potential, but not considered as a
general practice. Instead in those cases where past overgrazing or other uses
have damaged or destroyed vegetative cover, ongoing programs of land
management and |and treatment should be continued and in some cases

_ accelerated.

_ Fish production nesds in forested areas generally respond to measures
which are beneficial to water yield and water quality. Additional measures
inciude preservation of a shelter corridor, or forest canopy, along streams
and minor tributaries which maintain proper water temperatures, removal of
log jams and other barriers ta fish passage. Other items are discussed under
fish and wildlife.

Aguaculture is the practice of raising fish and shell fish In closely
managed habitats, As considered in this report, aquaculture includes both
the raising of fish for commerelal purposes and conservation purposes, that
is, hatcheries for stream and lake stocking. in 1874 there were 28
comrnercial fish farms, 1 commercial pond, 3 federal and 17 state hatcheries
operating in the Snake River Basin. Most of the commercial operations are
located near the Snake River in the Twin Falls-Hagerman area and in the
American Falls-Pocatello area. Two of the federal hatcheries are located in

'the Clearwater River drainage and one in the Hagerman area. The 17 state
-hatcheries are scattered throughout the Snake River Basin with three in the

Twin Falls-Hagerman area and one in the American Falls area. Three
additional state hatcheries are located in portions of the state outside of the
Snake River Basin.




1973 records indicate that an estimated 19 million pounds of rainbow
trout were produced by commercial fish farms in idaho. This was about 90
percent.of the U.8. production of processed rainbow trout. In 1973 over 37
million tive fish were distributed to streams and lakes by federal and state
hatcheries most of which are focated in the Snake River Basin, Projectians of
future aguaculture production have not been made, but it Is assumed that
demand will grow at least at the national population growth rate and that
{daho will maintain its present share of the national commercial production
while meeting conservation requlrements.

. The primary considerations for the location of an aguaculture fagility
appears to be the availability of a large water supply which has the guality
and temperature suitable to the desired specie of fish. The availability of
such water in the vicinity of the Snake River from Pocatello to Hagerman is
the principal reason for the concentration of aguaculture facilities in that
ares, Because of these requirements, the water conditions In Idaho have

" categorically met the needs for high quality trout production, The three
major sources from present fish farms come from:’

1. ‘The Hagerman Aguifer - 1,662 cfs
2. Aquifer focated south and west of the Snake River- 113,8 cfs
3. Other sources - 409.1 cfs

Within the “‘other sources” category [s the water that supplies the
Caribou Trout Ranch located near Soda Springs, The source of the water is
Big Springs Creek, its watar temperature is 47 to 57 degrees Fahrenheit and
its flow is between 22.7 and 30.0 cfs. The water temperature is slightly
cooler than the Hagerman area flows making it an ideal habitat for fish egg
production rather than fish production.

Based on commercial fish farm data and present practices of single-pass
flows, one cfs can support an annual fish production of approximately

10,000 pounds. Aguaculture is a non-consumptive water use in that nearly .

all of the water used is passed back into streams or is available for othaer uses,

Factors affecting future aguaculture growth, parttculérly the
commerpial industry are;

1.  Water resource development. More efficlent upstream water use
“and system management plus additional groundwater pumping will
have an effect on the Snake Plain aguifer, the source of most
springs along the Snake River. Full impact ¢annot be projected
until development is located on specific sites. Annual reports of
the tmpact of naw development will reveal trends on water levels
and fiows, thereby allowing future decision makers the option of
changing development policies.

2, Pederal limitations on effluent guality, Improvement In pond
design and construction and implementation of new practices wil}
be necessary to offset the costs of effiuent treatment facilities,
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3. Management practices. Except for the more recently constructed
fish farms, the Industry in ldaho is operating in much the same
way as 20 vyears ago. Changes to effect more modern practices
would result in a better product at less cost of production.

As the aquaculture industry expands, it probably will be necessary to
locate in areas not served by existing suitable spring flows. Water for such
expansion would probably be obtained from groundwater sources. This
presents several problems: added facility and operations cost, treatment of
effiuent prior to discharge back to a stream or the aquifer, and necessity for
standby pumping equipment to provide water in the event of power failures.
With proper location and with adequate soils and terrain, an aguaculture
facility may be combined with an agricultural development to the benefit of
both. Fish water effluent would be stored or effluent treatment provided
during nonlrrigation seasons,

Aquaculture Is important to ldaho, Water supply problems will increase
in future years as the Snake Plain aquifer is developed for other purposes.
State sponsored aguacultural research programs would be of benefit and
would assist in alleviating some of the design, management, sales promotion
and other problems that now occur, Research programs would alsoc be
beneficial in formulation and implementation of multi-purpose
agquaculture-agricultura projects.

The state contains large rmountainous areas that are generally forested,
large expanses of irrigated and dry-farmed agricuiture lands and considerable
areas of rangeland. Streams, rivers, lakes and reservoirs are scattered
throughout the basins, Under these conditions, even though development for
other uses has resulted in loss and deterioration of habitat, significant
fishery, upland game, big game and waterfowl resources are available. In
19874, about 850,000 fishing and hunting licenses were sold in ldaho, many
to outof-state residents. Also, in 1976 it is estimated that people
participated in approximately 10,400,000 activity days fishing and hunting
within the state. That level is projected to increase approximately 50 percent

- by the year 2020,

A principal problem so far as protection and presstrvation of water
resources Tor fish and wildiife is the lack of authority to do so. The recent
Malad Canyon decision of the Idaho Supreme Court in December, 1974,
answered three important questions regarding instream flows, Among other
findings the court held that: {1} there could be beneficial uses other than
those listed in the Constltution; {2) that in the spectfic case before them, the
Idaho legislature had considered scenic and recreational uses to be beneficial
uses of water; and {3} the actual diversion of water is not required in
establishing a beneficial use of water when so provided by the legislature.
Since this decision of the ldaho Supreme Court no additional legislation has
been enacted.
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severely damaged by drawdowns to a nearly empty condition, This
recommendation proposes agreements be made with reservoir
owners to provide minimum pool levels which will permit survival
of the fish population, Compensation of one type or another
would probably be required in most cases to accomplish this,

4, Greater public access. Throughout the basins there are many areas
that couid provide excellent fishing and hunting except that public
access Is limited. The recommendation is made that greater public
access bs provided in such areas, either through acquisition of
lands, easements, or establishment of greenways or graenbelts.

G, Tish screens at diversion structures, Many irrigation diversions
from streams and rivers do not have screens to prevent entry of
fish into waterways that become dry after the irrigation season
ends. Although actions are now being taken to prevent fish losses
by installation of sereens, the recommendation is made that this
program he accelerated.

Irrigated agriculture uses 7 percent of the state’s land and produces 856

- percent of the total agricuftural raturns. One-third of the irrigated land is

sprinkled and one-fourth of the land is irrigated from groundwater.
Conversions fo more efficient systems are also occurring In the older
irrigated areas which make water available for other uses, :

There are approximately 8 million acres of land within the state
presently without a water supply which have been classified as having a
potential for Irrigation. Figure 7 shows the general location of existing and
potentially irrigable lands.

The projected need for agricultural land to fill the national demands for
additional food production have been made. The national projections were
then disaggregated to states based on historical shares of the market and
available land and water resources. These pfojections are based on (1} the
current U8, population birth rate which will result in zero population
growth hetween the year 2030 and 2040, and (2) an increasing export
demand. Also included in the projection is a 40 percent increase in per acre
crop vield for rangeland, dry-farm land and irrigated land. A part of the
projection assumptions is the maintenance of current diet level and per
capita consumption.

The projected new irrigated land area demands within idsho are
987,000 acres between 1974 and 2020. Farm building areas, roads, ditches
and waste areas that receive some water will reduce cropped acreage to about

- 860,000 acres. The proposed plan also includes furnishing water to 379,000

acres of the 656,000 acres needing supplemental water. The distribution of
these lands by basin is estimated in acres:




The subareas are shown on Figure 8. Groundwater will be the primary
source for the development of one-half of the projected lands. Large

' government-sponsored project developments are anticipated to be used only

in the period 2000 to 2020, except for major projects to provide
supplemental water to the Salmon Falls and Oakley Fan areas near Twin
Falls plus development on the Fort Hall Indian Reservation of 15,000 acres.

New water right permits diverting In the Murphy reach would be limited
in the low flow months of July and August so as not to cause reduction in
flows at the Murphy gage to be below those which would result from the
- plan in order to protect hydropower water rights, Bacause this fiow is only
about 40 percent of identified fish and wildlife flow needs, no instream flow
designation for fish and wildlife is proposed,

The limiting of future appropriations from this reach during the lowest
flow months, however, will still allow the leve! of development described in
the State Water Plan, Studies indicate that sufficlent water can be obtained
from existing water supplies made available through the Water Bank, from
off-stream storage, upstream water conservation, and from groundwater

" pumping to support the additional consumptive water uses. To allow
development to deplete the river at Murphy would decrease electrical energy
production from the Snake River hydropower facilities beyond that
reduction identified in the plan. The proposed (imit in new diversion during
low flow months is designed to encourage the development and/or use of
other available water supplies first.

There is concern in the Kootenal River Basin regarding possible
problems in adapting to the changed flows caused by the Libby Project in
Montana. Agricultural drainage systems within diked areas in Kootenal
Vailey may need modification to handle local runoff and river seepage when
river flows are high because of power and flood control releases. Portions of
the valley may lose some of the sub-irrigation which now results from high
river stages during the spring and early summer. New or additional water
supplies may be needed. This problem should be given further study in light
.of other proposed dam and reservoir facilities on the Kootenai system.

The water supply of the Bear River Basin for agricultural use is limited,
Additlonal storage is possible, but it would be costly. The U.S. Bureau of
Reclamation has studled several sites throughout the entire length of the
Bear River and its tributaries. Most projects would require interstate
-cooperation and support before construction could begin. Negotiations
between the three states should be completed before a final plan can be
- determined. It is presently estimated that 67,000 acres of new land and
123,000 acres of supplemental land should be developed.

Agricultural expansion problems are numerous and all must be sofved
before effective and efficient development can occur. The principal problems
are;
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SCANNED

FRAMEWORR FOR FINAL RESCLUTTION JAN 29 2007
OF SNRERE RIVER WATER RIGHTS CONTROVERSY
INTRODUCTION

The litigatien concerning wat.er rights on the Snake River
and its tributarieg has focused puhlic attention on the rela-
t+iopship between hydro-power generation at facilities such as
Swan Falls dam, and upstream water use and davelopm'ent which
impacts the availability of water for pewer generation. While
the litigatien has been cgestly to the Idaho Power Company, other
watar users, and the State of Idaho and has resulted in uncer-
tainty over future availabilitif of watex, it has served to
gtimnlate much-needed dialogue and study concerning prudent
management of this vital natnral resource.

Howaver, Governor John Evans, Attorney General Jim Jones

and Idaho Power Chief Executive oOfficer Jﬁmes Bruce bhelieve wWe

have reached th§ point of diminiahing returns in pursuing
further judieial res‘clutiun of this water rights controversy.
Achieving a proper balance among competing demands for a limited
resource such as water in the Snake River system is a funda-~
mental public policy questi;::n. Litigation is not the most
efficisnt method %o resclve complex public policy guestions,
Morecver, adversary proceedings may not necsssarily yield so'lu—

tions which reflect the broad public interest as well as the
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and administrative actions which we agree should be taken:in_tng{
public interest, and which would resclve the outstanding laéai;.
issues to our'mutuér satisfaction. | _.

1. .THE MINIMUM STREAMFLOW IN THE STATE WATER PLAN SHOULD
BE ADJUSTED TO 3,900 CUBIC PEET PER SECOND AT MURPHY GAGE DURING
...... YEE IRRIGATION SEASON AND TQ 5,600 CUEBIC FEET FER BSECOND DU)I?.ING ’
THE NON-IRRIGATION SEABON.

The BState Water FPlan currently provides for 2 nminimum
streanflow of. 3,300 ‘c:..ffs. an an average dally basis at Mm:phy{
Gage .(below: Swan Falls Dam}. The Plan itself acknowledges that
3,300 o, f.5. iz "less than the ampount identified as'neéded for
figh, wildlife and recreatiaﬁalspurposes at Swab Falls or dqﬁn
stream.” The best available hydroeloglc vdata indicate tﬁat
existiné uses result in =a botential irrigation season low flow
of approximatsly 4,500 c.f.8. at Murphy Gage on an average daily
bsgis. By raiging the irriqaticn'season mi#imum streanflow, £ha
state will be abie to assure &mn adequate hydropewer regourca

base  and better protegt other values recognized Sy the State

Water Plan such as fish propagatipgn, recraational and aesthetic

interests, all of which would Le adversely impactad by an in-
adequﬁte streamflow, ‘Conversely, by setting the Lirrigatdion
seasen minimum flow. at 600 ¢.£.s. balow the current actual mini- -
mum, LRhe state can allow a significant amount - 61' further

_ development of water uses without viclating the minimum
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 Nop-irrigation season flows are of critical importance to
‘the presarvation of a low-cost hydro base, and'to thg'ability'ofﬁ
_th;l Idaho Power Company to meet the neads‘ of ifs customers.
Thefafn:e, the State Water PIan should be amended to recognize’ a
s;aasénal differgnt;gl in flows. |

; Implementation aflan i&rigation season (April through‘Oc-.

tobaf) minimum £low of 3,900 ¢fs at thé Murphy gage would re-
sult, under similar assumpticons, in a low flow of 5.550 cf; in
the nun-irrlgation season (November throwngh March), The non-
irrigation ueasap minimum Fflow sheuld be get at that level.
While néw storage projects which use non-irxrigation seascon flows
may ‘serve toa make more water available during. the swmer irri-
gaﬁion season, they may'_adversélf imbact generation capagity
during winter months. Tﬁarefare, the state water plan should be-
amanded Eb reguire that before new stcragé projects are appraved'
by the state, we should requiye that existing storage facilities
be fully utilized. After such time, new non-ilrrigation season
storags in the reach elow Milner dam &nd ahove Murphy Gage
should only be authorized if it cap be ¢oupled with provisions
which mitigate depletions sueh storage would «cause in
ﬁydra—?cwer generation. |

‘The actuél-amount of development thzt can take placé with-
out vielation of these minimum streamflows will depend on the
nature and location of each new development, as well as  the

implementation of new practices to augment the streamflow,




Development of new domestic, commercial, wunicipal and

industrial (DCMI) uses should proceed without further ;mpédimgnt
because af their_minimal effact on total water supply. .Av%iigf
bil}ty‘ of an assured water supply fer thgse purposes is
esseptial for the' orderly development of all the Btate's
resources. Therefore, the State Water Plan should be ame;ded to
reserve a block of water for. future consumptive DCMI ‘devel-
o@ment. This will both assure its availability and avoid the:
nacessity of numerous eminent domain cases to acguire water for
sach uses.
2. BEC'AUSE ADDLTIOIEAL WATER USE DEVELQ?MEHT POQTERTIAL IS
- LIMITED, EACB NEW DEVBLGFMBRT SHCULD BE CAREFULLT.’ SCRU‘I‘IHIZEB
AGAINST EXPRESS PUBLIC INTEREST CRITERIA.: :
The right to develmp the remaining water resources osn tha
Snake River system should be allecoated in a mannegr which will
maximize leong-term economic benefit to all sectors of society.
Priarity should be given to. projects whiuh promote Idaho's
- family farming tradition and which will create jobs. Be:ause
maintenance of inexpensive hydropower reseurces contributes to
a positive sconomic climate for the creation of new jcbé‘for
Idahoans, future water rights alloc&ticn~§écisicns should weigh
the banefits to be obtained from each development against the
probable impact it will have on ihe Cempany's hydropower

resources., ' }




76 this end, ¢the saettlemsnt of the pending Bwan Falls
litigation should be sgtructured in a way whiﬁh will allow the
State. to utilize Idaho Power écmpany's asserfed water right to
augment the gStata's existing and propsesed legal authority_ﬁc
promote bqneficial developmgnt and to zrejeot proposeé‘develdpF

‘ment which it deems to be detrimental to the public interest.

This authority should extend to pending undeveloped parmits'as'

well as new applications, |
| In addition, legislation should be adopted which will
gnunciate state policy regarding the types of water resource
davelopment which are deemed to be Eeneficial, and ﬁmich_ex;
pressly recognizes hydropowsr generatiop benefits ﬁs an element
of suech public ;ntérest.qgterminatinn. The public integest cri-
taria should alsc address the timing of new davdlcpmént;l

The legislation should also clarify the auwthority of the
Department of Water Resources to impose and lift moratoriums on
the granting of new water rights permits. The parties envision
that the Department can resume processing of pending wateyr
rights filings upon =zdoption of regulatiﬁns implementing such
legislation. | | ‘ ;

3., THE STATE SHOULD COMMENCE A GENERAL ADJUDICATION OF
THE ENTIRE SNAXE RIVER BASIN IN IDAHO.

The kay to effective management of the Spakes River iies in

a comprenensive determination of the nature, extent and

priority of all of +the outstanding claims to water rights,

¢




Only through & gsperal adjudication will the state be in &

pogition to effectively enforce its minimum streamflow rights,
pretect other valid water rights, and determine how much water
is availpble For further appropriation. A.genezal-gdﬁudicaﬁibn‘
will alse resuld . in quantification of federal and Inéiau.watez
rights which until now have been unresolved. A further bhenefit .
of adjudication is that it will enable the egtablishment of-;n.
efficient water market system, which will encouzage the highest
and best uée of our water resources.

Because a geﬁeral adjudication will take many years. o
complete, it is essential to initiate the process as seon as
posgible so that it will be completed before an even mar;-se-
ver&'watér rights crisis is upon us. The cogts of the adjudiu
cation will be  substantial, and lagislation‘shouhi be paaséd
which eguitebly distributes those ¢costs among water users,
ratepayere and other taxpayers. The parties consulted with re-
pregentatives of affected interests, and will recommend an
equitabla ¢gost-~gharing formula as part of a doint Iegislative
.panaga. . |

4, THE STATE SBOULD ENCOURAGE THE ESTABLISHMENT OF AN .
EFFECTIVE WATER MARKETING SYSTEM.

If the actions outlined in this document are taken.thare_
ghould be a-significant amount of water available for'épprop~
riatiott in the snake River Basin. However, such app:op?iati@ns
shotild be on the terma and conditicqs referred ¢o in #2 above,

The day‘is also approaching when thers will be no further water




available for traditienal appropriation. Therefore some pravi~ |

sion must be made to enable people to acqyuire water rights out- i

sida af the appropriation process, over and above the amouﬁtﬁ

reserved for DCMI, Private condemnation proceedings gener&llyi

involve transactiorn costs which make it an unattractive alger-'
native. The State should make it easier to get willing sellers’
together with willing buyers, and to facilitate approval of
changegs in the place of use. Conjunetive use and managment of
ground and surface water should alac be explored,

5. THE STATE SEOULD FOND HYDROLOGIC AND ECDﬁDHIC STUDTES
TC DETERMINE THE MOST COST-EFFECTIVE AND ENVIRONMENTALLY SOUND
MEANS. TO IMPLEMENT THE GTATE WATER PLAN AND TO AUGHMENT FLOWS IN
THE SNAKE RIVER. - ' "

‘fhe State Water Plan is the cornerptone of the effective-
management of the Snake River and its vigorous enforcement is
contemplated as & part of the settlement. Much additional,

informatien 4is needed +to permit ' informed management and

+
*

planning decisions,

A number of methods have been suggested to enhance stréamfy
flows in the Snake River, whiéh would benefit both agricultural
development and hydro-power éeneration. hmong ghem are naw'
in=stream storage and aquifer recharge projects. These angd
other methods deserve study to determine thelr 'accnomic
petential, thelr impact oﬁ.ﬁﬁe environment, and.their imp&et on

hydro-power generation.




§. LREGISLATION SHOULD BE ENACTED TO CLARIFY TEAT PROCEEDS
FROM ﬁfiLIin SALES OF HYDROPOWER WATER RIGHTS WILL BENEFIT
RATE~PAYERS. - . e
’ éaﬁc:érn has been éxpresser} that curresnt law could permit 'a,.
uti.lity ta sell ita'p_ water righﬁs to others. An additional con—
Ic_e:rn is that the proceeds of such a sale would ge te stackhald~
.e'ré. . The 'parties will pro,t_;ose legislation to éddrass | thesa
concerns. Legislation iﬁ a draft form has already been dis-

cussed at a staff level and should be ready for imelusion in

the joint legislative package,

_ CONCTLUSTON ) :

'I"hé- fotus of discussion_ af‘aettlement ﬁf thé "S\».;a.n' Pallyg
_'Cantro?arsy"'. has necessarily been on the claims of right and
authority at that site. However, the settlement of those
issues necessarily involve putting in place legislation . and
pelieies which will govern the rest of the Snake River and

other watersheds also.

The ultimate- benefit will be to allow Iinformed state
policy. decisions. on future growth and protection of hydrepowar
generation, The definition and implementation lcf a known and
enforceable s4tate policy will make the Bwan Falls controversy

an asget ia the history of the state,




IMFLEMENTATION TIMETABLE

The naturg of the controversy surrounding this isgue ig of

such dimensiong and affects the actions of so many citizens

that the partieg have ﬁqreed tg an implamentatien'timstabl& o

assist the public in understanding when actions may be expected

However, it must be emphasized that the natura of the issues

raised in this matter are complex and changes should be.aib

pected. EBEvery effort will be made to kesep the'public informed

concerning actions of the parties that eould affect their

AN

interesats.

October 1...Release Framework and Public Interest

Criterion. : ?

Octobar 15,...BExecute Sattlement Agreement, S.B. 1180 Coh=

tract &nd Stipulation.

Havemher'l..*Propased~amendﬁents te the BState Water Plan,

and propesed legiglation providing public interest oriteria,-

autherity of the Department of Water Resources to impose mora~
toriums on new permits, funding for adjgdicatian of the Snake
River, estahlighment of an =effective 'ﬁater market systen,
funding for hydreologic and seconomic studies to augment Sﬁake
'River flows and clarifying allocation of pioceeds on sales for

\hydropcwer water rights released for camment.

Navember~Dacember. . .Meetings with legislative committees.

for briefing and comments on proposad legislation.
Janu&ry 15, 1%85,..Presentation of legiglative package to

State lLegislature.

|
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ADDENDUM E

Initial Scheduling Order
SRBA Subcase No: 00-91013 (Basin-Wide Issue 13)
May 26, 2010



DISTRICT COURT - SRBA
Fifth Juctictal District
County of Twin Falls - State of idaho

WAY 2 6 2010

By 7/[ ﬁ / Cierk

/Déd}lél,@lerk :

 IN THE. DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC'JéOF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

" Case No. 39576

} Subcase No: 00-91013

) (Basin-Wide Issue 13) .

)

) INITIAL SCHEDULING ORDER
)

)

This matter came before the Court pursuant to a status conference held on May

25, 2010. Prior to the status conference, the parties identified the following unresolved

issues pending in Basin-Wide Issue 13 via their submission of written Statements gf

~ Issues:

Issue No.

Issue No.
Issue No. 3:

. Issue No. 4:

Issue No.

1:

2

The.rebound call issue.

Indentifying: and preserving protections for third-party
beneficiaries to the Swan Falls Agreement.

Indennfymg water rights that benefit from Paraglaphs 7C
and 7D of the Swan Falls Agreement

Subordination consistency between the minimum flow
rights and the Idaho Power rights under the Swan Falls
Agreement.

:  General provision in IDWR Basin 2 regarding the

comprehensive management plan for administration of
water rights above Murphy Gage and below Milner Dam as
reflected in the State Water Plan.

At the status conference all of the parties agreed to the following deadlines in the above-

captioned matter:

INITIAL SCHEDULING ORDER | . 1.




With respect to Jssue Nos. 1, 2 and 3, the parties agreed to the following

deadlines: _ ‘
Angust 2, 2010: ~ Deadline for submitting Standard Form 5’s.
November 1, 2010: Deadline for filing summary judgment motions.

In regards to any proposed settlement regarding the memorialization and tracking of
ihose rights identified as protected By the subordination provision of the Swan Falls
Agreement for purposes of future administration, the parties are encouraged to confer

_with [DWR tegarding a workable solution. In the event Issue Nos. 1,2 or 3 are
unresolved by the August 1, 2010 deadline, this Court will, upon receipt of a‘su'miﬁa.ry
judgment motion from any of the parties on ot before November 1, 2010, issue a briefing
‘schedhile and set the motion for eral argument.

-~ With respect to Issue No. 4, the parties agreed to holding this issue in abeyance
until Issue No, jl is resolved. | '

| W;;th fjcspect to Issue No. S, thé parties agreed to holding this issue in abeyance
pending the Idaho Supreme Court’s issuance of its decision in Gooding County Case No.
CV 2008-444, which is presently on appeal before the Idaho Supreme Court,’

ITIS SO ORDERED.

Dated M 2l 20iD

C J. WALDMAN
Presiding Judge .
Snake River Basin Adjudication

I This issue has not yet been consolidated into the above-captioned matter and is still pending before the
Special Master. Upon filing of a stipulation of all parties and motion, the Court is not opposed to
consolidation,

- INITIAL SCHEDULING ORDER .2




ADDENDUM F

Excerpts from IDWR Respondents’ Brief
Minidoka County Case No. CV-2009-647 (“A&B Delivery Call™)
January 28, 2010



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

A & B IRRIGATION DISTRICT,
Petitioner,
vs,
THE IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN in his

official capacity as Interim Director of the Idaho
Department of Water Resources,

Respondents,

Case No. CV 2009-647

IDWR RESPONDENTS’ BRIEF

IN THE MATTER OF THE PETITION FOR
DELIVERY CALL OF A&B IRRIGATION
DISTRICT FOR THE DELIVERY OF
GROUND WATER AND FOR THE
CREATION OF A GROUND WATER
MANAGEMENT AREA

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)




IDWR RESPONDENTS’ BRIEF

Judicial Review from the Idaho Department of Water Resources
Gary Spackman, Interim Director

Honorable Eric J. Wildman, Presiding

Lawrence G. Wasden
ATTORNEY GENERAL

Clive J. Strong

Deputy Attorney General

Chief, Natural Resources Division

Phillip J. Rassier, ISB # 1750
Chris M. Bromley, ISB# 6530
Deputy Attorneys General
P.O. Box 83720

Boise, Idahe 83720-0098
(208) 287-4800

Attorneys for Respondents Idaho Departiment
of Water Resources and Gary Spackman,
Interim Director

BARKER ROSHOLT & SIMPSON
Attorneys for Petitioners A&B Irrig. Dist.

RACINE OLSON NYE BUDGE & BAILEY
Attorneys for Respondent Fdaho Ground
Water Appropriators, Inc.

WHITE JANKOWSKI
Attorneys for Respondent City of Pocatello

RIGBY ANDRUS & RIGBY
Antorneys for Respondent Freemont-Madison
Irrig. Dist.
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with the Act’s stated purpose of furthering full economic development of the State’s ground

water resources,

2. The Director Applied The Appropriate Burdens Of Proof And Deference To A&B’s
Water Right

A, Appropriate Deference was Afforded o A&B’s Partial Decree

According to A&B, the Director and his watermasters are obligated to deliver water to
water rights, in order of priority, without engaging in any analysis. Id. This is simply incorrect.
In American Falls, the Supreme Court stated “the Director does have some authority to make
determinations regarding material injury, the reasonableness of a diversion, the reasonableness of
use and full economic development.” American Fulls at 876, 154 P.3d at 447. Other factors that
the Director may consider are expressly listed in the Department’s Rules for Conjunctive
Management of Surface and Ground Water Resources (“CM Rules™). See CM Rule 10.07 (full
economic development); 20.03 (reasonable use); and CM Rule 42.01 (material injury factors). In
performing his analysis, the Director may determine that the senior does not need the “full
quantity” of his or her decreed right. American Falls at 876, 154 P.3d at 447, This evaluation
does not constitute a “re—édjudication” of the right, Id. at 877, 154 P.3d at 448. By requiring the
Director to conduct his own investigation prior to his initial order, the Court recognized that the
Director is not obligated to find material injury based simply upon the filing of a delivery call.

Here, A&B filed its Motion to Proceed on March 16, 2007. R. at 830. A&B
subsequently sought a writ of mandamus from the Minidoka County District Cowrt for the
Director to respond. The Director was ordered by that court “to make a determination of
material injury, if any, in accordance with Rule 42 of the Conjunctive Management Rules . . . .”
R. at 1106, J 6. Consistent with American Falls, the Director subsequently requested that A&B

provide the Department with information in support of its delivery call. R. at 1107. Following
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the submittal of information, the Director issued his January 2008 Order. R. at 1105, In his
initial order, the Director stated, “Material injury is a highly fact specific inquiry that must be
determined in accordance with CM Rule 42; therefore, the establishment of injury is a threshold
determination that must be established by prima facie evidence.” R. at 1147.

A&B points to this statement in support of its position that the Director flipped the
burden of proof, thereby requiring A&B to prove material injury and re-prove its water right.
Opening Brief at 12. The statement, however, was not directed at A&B; A&B met its obligation
by providing the Director with the inforimation required by American Falls. R. at 1146; see
American Falls at 877, 154 P.3d at 448. Instead, the statement was made by the Director in
regard to his duty to evalvate the information prior to issnance éf his initial order. The Minidoka
County District Court understood this when it ordered the Director “to make a determination of
material injury, if any, in accordance with Rule 42 of the Conjunctive Management Rules . . . .”
R. at 11086, q 6 (emphasis added). If a “threshold determination” for material injury does not
exist, the CM Rules would not have been promulgated and the Court in American Falls would
have simply required the Director to enter a finding of material injury based solely upon the
filing of a delivery call. Instead, the Director is duty-bound to review the information and
exercise his discretion and professional judgment to determnine whether junior ground water
rights are causing material imjury to A&B 2

As explained above, ground water appropriators that divert water for irrigation purposes
are protected in the maintenance of reasonable pumping levels. Idaho Code § 42-226, -229. If

reasonable pumping levels are not exceeded, the senior is not entitled to have the junior rights

¥ As stated in the Recommended Order: “The allegation of material injury under oath invoked the Director’s
authority and responsibility to develop facts upon which a well-informed decision could be made as to the existence
of material injury and the consegquences if there were malerial injury.” R. at 3085. See American Falls at $78-879,

154 P.3d at 448-49.
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curtailed. Rather, it is the senior appropriator’s duty to extend his or her diversion works to
satisfy his or her prior right, Baker at 584, 513 P.2d at 636. In this sense, ground water to
ground water administration is decidedly different than surface water to ground water
administration. To the extent material injury is found in a surface-to-ground water call, the
senior must rely upon the watermaster to curtail junior pumping in order to supply more surface
water to the senior’s point of diversion, in the absence of mitigation.

As will be explained in detail below, the Director found that A&B’s reasonable pumping
levels have not been exceeded. A&B maintains the ability to exercise the full extent of its right,
but is obligated, to the extent it chooses, to drill its wells deeper to fully satisfy its right. While
the Director did engage in an analysis regarding A&B’s reasonable irrigation needs (0.75 miner’s
inches per acre, R. at 3110), at no time in these proceedings was A&B informed, or should it
infer, that it was not authorized to exercise the full extent of its right: “A&B is entitled to the
higher rate of delivery if its delivery system can produce the higher rate and that amount can be
applied to a beneficial use.” R. at 3102; American Falls at 878-79, 154 P.3d at 449-50 (“The
Rules should not be read as containing a burden-shifting provision to make the petitioner re-

prove or re-adjudicate the right which he already has.”) Proper deference was therefore afforded

to A&B’s partial decree.

B. Because Material Injury was rot Found, it is Incorrect for A&B to Assert
that Junior Ground Water Users Carried a Burden of Proof

A&B asserts that junior ground water users failed to carry their burden of proof by
proving through a showing of “waste, forfeiture, abandonment, etc.” that A&B did not need the
full extent of its water right. Opening Brief at 28 citing American Falls at 878-79, 154 P.3d 449-

50. As explained in American Falls, this argument is incorrect.
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