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ATTORNEYS FOR THE CITY OF POCATELLO 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF THE PETITION 
FOR DELIVERY CALL OF THE A&B 
IRRIGATION DISTRICT FOR THE 
DELIVERY OF GROUND WATER AND 
FOR THE CREATION OF A GROUND 
WATER MANAGEMENT AREA 

) DOCKET NO. 37-03-11-1 
) 

) POCATELLO'S RESPONSE TO A&B 
) IRRIGATION DISTRICT'S PETITION 
~ FOR RECONSIDERATION 

A&B Inigation District ("A&B") moved to reconsider the Hearing Officer's March 27, 

2009 Opinion Constituting Findings of Fact, Conclusions of Law and Recommendations 

("Recommendations"). Pocatello timely submits its response pursuant to the Ap1il 21, 2009 

"Order Granting Motion to Reconsider for the Sole Purpose to Allow Additional Time for 

Responses", and respectfolly requests that the Heming Officer deny A&B's Petition to 

Reconsider ("Petition" or "A&B Pet."). Pocatello's arguments within address all the arguments 

raised by Petitioners except for the last one, regarding the establishment of a Ground Water 
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Management Area. On that, Pocatello adopts the arguments of the Idaho Ground Water 

Approp1iators, Inc. in their contemporaneously filed brief. 

I. THE INJURY STANDARD IN THE RECOMMENDED ORDER IS CONSISTENT 
WITH IDAHO LAW. 

A. There is no "new standard" for injury in the Recommendations: A&B 
misperceives the intent of the information it references on pages 18, 20 and 
26. 

In support of its arguments in Section II (pages 2-7 of the Petition), A&B suggests that 

findings on pages 18, 20 and 26 of the Recommendations create a new "faihrre of the project" or 

"catastrophic loss" injmy standard. This is incorrect. As a tln·eshold matter, the 

Recommendation's conclusion that A&B's water right no. 36-2080 is not suffeting material 

injmy is primarily supported by the findings in Sections XVI and XVII. By contrast, the 

findings in Section IX, pages 18 and 20, involve the predicate discussion: should injury be 

analyzed by reference to the terms and conditions of the water tight no. 36-2080 decree? Or 

should injury be analyzed on a well system-by-well system basis-i.e., without relying on the 

appurtenance provisions of the decree to interconnect or drill supplemental wells in water short 

areas of the B uuit? Section IX of the Recommendations properly adopts the same approach as 

the Director in his January 29, 2008 Order, and analyzes the question of injury to water tight no. 

36-2080 on a "project-wide" basis rather than a well-by-well basis because of the terms of 

A&B's decree. 

Petitioners also misperceive the nature of the findings contained in Section XIV, at page 

26. The discussion in paragraph 5 on page 26 arises in the context of A&B's claims of injury 

from declines in water levels. As the Recommendations point out, at Section XVIIl.5 (page 36), 

A&B has no legal entitlement to any water level-except reasonable pumping levels which are 

to be established after it shows injury to its water rights. Nonetheless, A&B has persisted in 
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alleging injury on the basis of reductions in water levels. Section XN discusses the evidence 

that was intended to relate to injury from declines in water levels-and properly concludes that 

A&B has not been injured from changes in water levels. 

B. Under Idaho law, injury to water rights is a question of fact, and the 
Recommendations reflect that standard. 

These misperceptions about the nature of the fmdings contains in Sections IX and XN 

serve to anchor A&B 's assertions that the Reconunendations established a "new" injury standard 

and-more importantly-that the Director is "required to distribute water to A&B's decreed 

water right #36-2080." A&B Pet. at 3 (emphasis in original). A&B suggests that if depletions 

reduce the volume of water available to seniors, they are per se injurious and curtaihnent must 

follow. Id. at 3-4. This is simply incorrect. Under Idaho law, injury to water rights is a 

question of fact, and depletion to the stream does not equal injury to senior surface rights. As the 

Idaho Supreme Court held, (upholding the Gooding County District Court): 

[c]ontraiy to the assertion of [American Falls], depletion does not equate to 
material injury. Material injury is a highly fact specific inquiry that must be 
determined in accordance with IDAP A conjunctive management rnle 42. 

American Falls Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources ("AFRD #2"), 143 

Idaho 862, 868, 154 P.3d 433,439 (Idaho 2007) (emphasis added). Further, the atnount of water 

on the face of the decree is a maximum, not an atnount to which the senior is necessarily entitled 

in a delivery call: 

The district judge aclmowledged that even with decreed water 1ights, the Director 
does have some authority to make detenninations regarding material injury, the 
reasonableness of a diversion, the reasonableness of use and full economic 
development. 

AFRD #2, 154 P.3d at 447. 

Pocatello's Response to A&IJ Irrigation District's Petition for Reconsideration 3 



Under Idaho law, A&B is not entitled to curtailment of juniors to ensure delivery oftl1e 

amounts on the face of its decree without a factual showing that it requires the full decreed 

amount of water. 

The facts in evidence do not support that A&B farmers have ever received 1,100 cfs on a 

sustained basis; nor do the facts indicate a need for 1,100 cfs (or 0.88 miner's inches/acre at each 

well). 

• Well capacities are equivalent to the available water supply. Koreny, Vol. XI, 2169:20-

25. A&B has never had an available water supply equivalent to 1,100 cfs dming the peak 

of the season. Koreny, Vol. XI, 2196:14-2197:3 (Table 3-7), 2201:14-2203:18 (refening 

to Figure 3-20). If A&B has never delivered the decreed ammmt-even in the 1960s 

before significant ground water development on the ESP A, how can it be the junior 

grmmd water users' obligation to improve their facilities so that they can deliver 1,100 

cfs today? 

• The Director's January 29, 2008 Order detennined that A&B required, on average, 2. 89 

a£'acre of water. FOF 52. 

• A&B's experts determined that A&B required 2.77 a£'acre of water. Table 4-8 of A&B's 

July expert report. 

• As Mr. Koreny testified, in 1970, average annual deliveries to the headgates of the 62,604 

acres associated with water right no. 36-2080 were 0.69 miner's inches/acre. 

Incorporating the water spread acres, that value is 0.65 miner's inches/acre. Exhibit 366. 

These values are far less than the 1,100 cfs for water right no. 36-2080. 

• Further, as the Director concluded, diversions have declined over time due to increases in 

efficiency. FOF 58; Luke, Vol. VI, 1200:24-1202:25. 
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Based on this evidence, the Recommendations properly found that A&B is not suffering mate1ial 

injury, and properly denied A&B's claim that it is entitled to curtailment based simply on the 

flow rate in its decree (1,100 cfs for use on 62,604 acres). 

C. The Recommendations are supported by substantial evidence and do not 
create a "minimum need" standard. 

Although A&B does not like the Heming Officer's reliance on evidence of the water 

demands of other fmmers (including A&B distJict members), this is precisely the type of 

evidence that is usefol to support a finding of no injury in the Recommendations. Under Idaho 

law, evidence is "substantial" and sufficient to support factual determinations made by the 

agency if it is "relevant evidence which a reasonable mind might accept to support a conclusion." 

Lamar Corp. v. City a/Twin Falls, 133 Idaho 36, 43,981 P.2d 1146, 1152-53 (1999)). The 

water demands of other similarly situated ground water users in the saine vicinity as the B unit 

urn consistent with this stundm·d. Under Idaho luw, such evidence "need not be uncontradicted, 

nor must it necessarily lead to a certain conclusion; it need only be of such sufficient quantity 

and probative value that reasonable minds could reach the saine conclusion as the fact fmder." 

Spencer v. Kootenai County, 145 Idaho 448,456, 180 P.3d 487,495 (Idaho. 2008). 

The Heming Officer properly evaluated the amount of water required for B 1mit fmmers 

to make beneficial use of water right no. 36-2080 in evaluating the injury claims of A&B. 

Recmmnendation, at p. 31. This beneficial use evaluation, which A&B characterizes as a "crop 

maturity" standm·d, is consistent with Idaho law. See, e.g., LC. § 42-226. Like A&B's so-called 

"catastrophic loss" and "failure of the project" standards, this alleged standard provides another 

basis for A&B to argue that it should be entitled to divert its entire decreed water right on 

demand. However, the legal authmities cited by A&B do not support this proposition. 
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For example, A&B is incorrect that Caldwell v. Twin Falls Salmon River Land & Water 

Co. sets a standard for Idaho water rights administration requiring delivery of the decreed 

amount of the water right. See A&B Pet. at 12. First, Caldwell was a dispute about the tenns of 

water contracts, not water administration. See Caldwell v. Twin Falls Salmon River Land & 

Water Co., 225 F. 584, 588-89 (D. Id. 1915) ("[Plaintiffs] contend, the [Defendant] Company 

has failed to comply with the terms of its agreements ... "). Second, Caldwell concluded that 

actual use of a water right is limited by "reasonable need." See id. at 595 ("the waters of the 

state belong to the public, and ... the private 1ight which the individual acquires by appropriation 

or purchase is usufructuary only, and further[,] at any given time the extent of his reasonable 

need is the measure of the maximmn amom1t he is entitled for the time being to dive1i from the 

stream or to receive and use"). Finally, A&B's reliance on a quote from Caldwell about 

appropriation is irrelevant in this case about administration. It is undisputed that A&B may 

dive1i its entire decreed an10unt when available; but it is also the law that A&B may not demand 

curtailment for its entire decreed amount unless it can show it requires that amount for beneficial 

use. 

Interestingly, in citing Caldwell, A&B is pressing the same issue that it already lost 

before the Idaho Supreme Court. A&B, as an appellee in AFRD #2, cited Caldwell for the 

proposition that reasonable use is determined by a decreed water right and caimot be considered 

in an administrative call. See Plaintiffs Brief in Response to Defendant's and IGWA's Opening 

B1iefs, at 24, AFRD #2 v. IDWR, Case Nos. 33249, 33311, 33399 (Nov. 10, 2006) (excerpt 

attached). The Supreme Comi smmdly rejected A&B 's argument. "[R]easonableness is not an 

element of a water 1ight; thus, evaluation of whether a diversion is reasonable in the 

administration context should not be deemed a re-adjudication." AFRD #2, 143 Idaho at 877, 
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154 P.3d at 448 (Idaho 2007). The Hearing Officer properly considered whether A&B's exercise 

of its water rights is reasonable. Recommendations at 31. 

A&B goes on to misstate the holding from Arkoosh v. Big Wood Canal Co., 48 Idaho 

383,283 P. 522 (Idaho 1929). A&B Pet. at 12. In that case, Arkoosh and Big Wood Canal 

Company disagreed whether Arkoosh could unilaterally dete1mine the beginning and end of the 

iITigation season. After noting, as quoted by A&B, that a water user is best positioned to !mow 

when to ask for water for beneficial use under a water right, the Idaho Supreme Court reversed 

the lower court's inj1mction requiring Big Wood to bypass water to Arkoosh upon any demand. 

Instead, the Court held: 

Our present statutes give the comm1ss1oner of reclamation the "immediate 
direction and control of the distribution of water from all of the streams to the 
canals and ditches diverting therefrom." C. S. § 5606. We are of the opinion that 
the matter should be determined by that department. 

Arkoosh, 283 P. 525-26 (emphasis added). Thus, Arkoosh does not stand for the prnposition that 

A&B is entitled to curtailment of juniors to produce its decreed flow rate any time A&B 

demands water. Cf A&B Pet. at 12. Instead, curtailment is a function of water administration 

vested in the Idaho Department of Water Resources. Here, the Recommendations properly 

concluded that A&B could not reasonably require higher water levels in the ESPA because its 

beneficial uses are adequately supplied under existing conditions. This is not micro-management 

of A&B's operations, cf A&B Pet. at 10; it is a detennination that A&B is not suffering material 

injury because it has enough water to accomplish its purposes. 

II. GIVEN THE TERMS OF THE A&B PARTIAL DECREE, INTERCONNECTION 
IS AN APPROPRIATE CONSIDERATION IN THE CONTEXT OF THE A&B 
CALL. 

A&B 's discussion of interconnection is at odds with the facts. The Bureau of 

Reclamation sought and obtained a license for the B unit that allowed the use of water pumped 
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from any well to be used on any acre of the 62,604 acre place of use. Exhibit 157D, Exhibit 157 

at page 4398. The Deparhnent resisted issuing such a license with such generous and flexible 

te1ms but eventually relented. Exhibit 157D. Having bargained for and obtained a license that 

provides maximum flexibility in water delivery, taken advantage of this flexibility to 

interconnect several well systems (including drilling supplemental wells to serve unreliable 

systems), A&B now wants to ignore the terms of its water right and ask for administration of 

water 1ight no. 36-2080 as if it had separate and distinct water rights for each of its 

approximately 135 well systems. 

Further, IDAP A Rule 3 7. 03 .11.40. 03 of the Conjunctive Management Rules ("CMR") 

requires the Director to examine the operations of the petitioner to see whether the petitioner is 

"diverting and using water efficiently and without waste, and in a manner consistent with the 

goal of reasonable use of surface and grmmd waters as described in Rule 42." This standard is 

based on the constitutional and statutory provisions requi1ing administration for the "public 

interest" and "reasonable use". Idaho Const., Art. XV,§ 5; LC.§§ 42-101, 42-226. The 

Recommendations properly find that no curtailment can be had when A&B has the ability under 

its partial decree to interconnect and otherwise obtain water (through supplemental wells) for 

areas of the project that it considers water short. 

Based on the te1ms of the partial decree and the applicable legal analysis, it was not enor 

to find that the appurtenance terms of the 36-2080 decree obligate A&B to take reasonable steps 

to interconnect its system. 

III. THE PETITION'S REQUEST FOR RECONSIDERATION OF THE BASES OF 
THE JANUARY 29, 2008 ORDER APPEARS TO REQUEST RELIEF THAT 
CANNOT BE GRANTED. 

The Petition, at pages 17-18, requests that the Hearing Officer recommend that the 

Director re-evaluate the January 29, 2008 Order because the Recommendations found different 
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facts on three points: a) that 0.75 miner's inches/acre is a "maximum rate of delivery''; b) that 

A&B operates an "inefficient well and delivery system"; and c) that A&B was not injmed 

because it failed to use, inter alia, "reasonable drilling standards". A&B's request is premature 

at best. 

The Reconunendations state: 

3. The parties may rely on facts developed by the Director, and in the absence of 
more persuasive contradictory evidence the Director's findings are accepted .. .. The 
Director's findings are accepted as pmi of this recommendation unless the 
recommendation explicitly finds differently or the Director's fmdings are inconsistent 
with the fmdings in this recommendation. 

Recommendations at Section ill.3 page 8. This provision oftl1e Recommendations seems to be 

in line with what the Petition requests. 

In any event, the Petition is being reviewed by the Heming Officer. It isn't clear how the 

Director can offer any relief at this point in the proceedings. To the extent these are offered as 

· pre-emptive exceptions, they should be styled as such by the Hearing Officer and found to be 

premature; A&B can raise them again, if necessary, when exceptions to the fmal order are due. 

IV. THE WELL PRODUCTION PROBLEMS IN THE SOUTHWEST AREA 
PROVIDE NO BASIS FOR IDWR TO CURTAIL JUNIOR GROUND WATER 
RIGHTS. 

The Petition suggests erroneously that Section XVIII of tlie Recommendations is 

"inconsistent" with other portions of the Recommendations. See A&B Pet. at 19. Section X:Vill 

provides the factual m1d legal basis for rejecting A&B 's assertion that is entitled to curtaihnent of 

jtmior ground water users on the ESPA because, inter alia, of water production problems in the 

southwest area. In the context of the constitutional and statutory concepts of"reasonable use" 

and the "public interest", the analysis in Section X:Vill concludes tliat A&B is in the position of 

the owner of the water wheel in Schodde v. Twin Falls Land and Water Co., 224 U.S. 107 
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(1912). Under Idaho law, which incorporates the concepts of public interest and "reasonable 

use", A&B has an obligation to go after available ground water rather than demand cmiailment. 

This conclusion is not "inconsistent" with the findings on pages 15-19 of the 

Reconunendations. Indeed, the conclusion of the discussion on those pages is that A&B has a 

pmiial decree that includes generous tenns and decrees allowing flexibility in the operation of its 

well system and, fmiher, that analysis of injury to A&B should proceed on a system-wide basis 

rather than a well system-by-well system basis. On the issue of interconnections, the 

Reconunendations conclude: 

*** According to Mr. Temple there was a $360 million estimate prepared by an 
engineering firm for IDWR to convert Unit B from a ground water irrigation system to a 
surface water system-a cost he believed would be similar to interconnect all of the 
pumping systems ... [t]hose costs are not reflected in this reco1·d and must be 
considered speculative. Nonetheless, the feasibility of a complete interconnection of 
the system in Unit B has not been shown. 

Section IX, paragraph 7, at page 19 (emphasis added). 

9. A&B's duty to interconnect the system before calling for curtailment. It appears 
that interconnection of the entire pmnping system is not simple or inexpensive either 
legally or practically. Considering the fact that the project was developed, licensed and 
partially decreed as a system of separate wells with multiple points of diversion, it is not 
A&B's obligation to show interconnection of the entire system to defend its water rights 
and establish material injury. However, it is equally clear that the licensing requested 
by the Bureau of Reclamation envisioned flexibility in moving water from one 
location to another. Consequently, there is an obligation of A&B to take reasonable 
steps to maximize the use of that flexibility to move water within the system before it 
can seek curtailment or compensation from junior users. 

Section IX, paragraph 9, at page 19 (emphasis added). These conclusions support the 

Recommendations' application of the Schodde water wheel doctrine to A&B. 

Schodde held that a single water right may not conunand the entire natural body of water 

to effect a diversion of a water right. Schodde, 224 U.S. at 125. Like A&B, Schodde owned 

irrigation water rights. See id. at 117 (Schodde trial court "recognized fully the right of 

[Schodde] to the volume of water actually appropriated for a beneficial purpose"); cf A&B Pet. 
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at 22 (arguing Schodde lacked a decreed water right). A&B is also like Schodde in seeking to 

curtail other uses of the natural water body in order to make use of its existing diversion 

facilities. The Hearing Officer correctly concluded that the Schodde case forecloses this result. 

Recommendations at 34. 

The Arkoosh case, relied on by A&B, is inapposite. Cf A&B Pet. at 23. In Arkoosh, 

water was lost from the stream, and no change in Arkoosh' s means of diversion would allow him 

to dive1i his water. Arkoosh, 48 Idaho at 397, 283 P. at 526. UnlikeArkoosh, water is available 

1mder A&B 's water right, although it may not be equally available at every A&B well. 1 Thus, 

A&B's call presents a Schodde means of diversion issue, not an Arkoosh unavailability of water 

issue. The Director properly concluded that A&B should either look deeper within the aquifer or 

investigate surface interconnections to allow it to withdraw from more productive p01iions of the 

aquifer. Recommendations at 36. 

V. THE RECOMMENDATIONS PROPERLY FIND THAT THERE IS NO 
FACTUAL BASIS FOR ESTABLISHING REASONABLE PUMPING LEVELS 
BASED ON THE EVIDENCE IN THE A&B MATTER. 

A&B's Petition suggests that the evidence received in this matter "demonstrate[s] that 

A&B has exceeded a reasonable ground water pumping level. .. " A&B Pet. at 25. No evidence 

is cited. Nor is there any discussion of the factual basis necessaTy to trigger the Director's 

determination of "reasonable pumping levels". 

A&B's evidence of ground water declines (Exhibit 225) by itself is inadequate to 

establish injury to its water rights. Under Idaho law, A&B's delivery call triggers the Director's 

authority to determine A&B's entitlement to a particular quantity of water. Idaho law does not 

1 However, as discussed elsewhere, the Bureau, on behalf of A&B, sought and obtained a license (and decree) that 
allow the District to move use water from any well on any acre in the 62,604 acre place of use. Exhibit 157, Exhibit 
157D. 
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support a delivery call to obtain particular water levels. AFRD #2, 143 Idaho at 880, 154 P.3d at 

451; Schodde, 224 U.S. at 120. Further, even at connnon law, prior to adoption of the Ground 

Water Act, A&B could not have demanded pmiicular water levels in the absence of injury, 

Nampa & Meridian Irr. Dist. v. Petrie, 37 Idaho 45, 223 P. 531, 532 (1923), although upon a 

showing of shortage, A&B may have been entitled to request historic water levels as a means of 

relief from injmy. Compare Bower v. Moorman, 27 Idaho 162, 147 P. 496 (1915), with Noh v. 

Stoner, 53 Idaho 651, 26 P.2d 1112 (1933). 

The legislature refined the nature of prior approp1iative ground water 1ights when it 

adopted the Ground Water Act, LC.§ 42-226 et seq. Under Baker v. Ore-Ida Foods, Inc., 95 

Idaho 575,584, 513 P.2d 627, 636 (1973), the Supreme Court interpreted the Ground Water Act 

to have codified the constitutionally enunciated policy of promoting optimum development of 

water resources in the public interest. The practical effect of this decision on appropriative 

ground water rights was to eliminate restoration of historic water levels as a form of relief from 

material injury to a water right. Id. at 634-36 ("[a]pparently our Ground Water Act was intended 

to eliminate the harsh doctrine of Noh .... We hold Noh to be inconsistent with 

the constitutionally enunciated policy of optim1un development of water resources in the public 

interest ... [ and] inconsistent with the Ground Water Act."). 

The Recommendations properly conclude that the Director need not dete1mine reasonable 

pmnping levels based solely upon water production problems of a minority of the wells in the B 

unit. The aquifer is not being mined and A&B has not been required to exceed reasonable 

pumping levels. Under Idaho law, having failed to satisfy that threshold factual showing, the 

Director's duty to establish reasonable pmnping levels has not been triggered and, accordingly, 

A&B is not entitled to any relief in the form ofreasonable pmnping levels or costs. 
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CONCLUSION 

For the reasons described herein, Pocatello respectfully requests that the Petition for 

Reconsideration be denied. 

DATED this 1st day of May, 2009. 

CITY OF POCATELLO ATTORNEY'S OFFICE 
Attorneys for the City of Pocatello 

c:::::: Q ~ /7 
By_~~~--~----~~----

A. Dean Tranmer 

WHITE & JANKOWSKI, LLP 
Attorneys for the City of Pocatello 

By__<::~~':':"__'-_'tl~===----
Sarah A. Klahn 
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provided by the Rules does not accord with ensuring timely water 1ight administration.48 The 

district comt con-ectly detennined such a failure was constitutionally deficient. This Comt 

sbould affinn. 

V. The District Court Correctly Found That the Rules Effect an Unlawful "Re
Adjudication" of Senior Water Rights. 

Cou11 decrees are conclusive and are not subject to re-examination under the guise of 

administration.49 Since the Rules peimit tbe Director to ignore elements of decreed and licensed 

water rights and force a senior to re-prove and justify his use th.rough various "determinations" 

under Rules 20, 40, and 42, they plainly violate ldaho ]aw. 

A. A \\later Right Decree is "Conclusive,, to the "Nature and Extent" of That 
Rigllt and the Director is Bound to Honor the Decree in Administration. 

The Defendants and JGWA misconstrue the effect and purpose of adjudications. The 

SRBA is not simply an exercise to catalog and list water rights in the Snake River Basin. The 

code specifically charges the Director to ··commence an examination of the water system, the 

canals and ditches aml other works, and the uses being made of water diverted from the water 

system for water rights acquired under state ]aw.'" LC. § 12-1410(]) (emphasis added). The 

48 As for the Director's May 2005 "'emergency order··, the Defendants fail 10 mention that no "'relief' was ever 
actuaJ]y provided during the 2005 iiTigation sea.son (except for 435 acre-feet of reach gain, R. Vol. I, p. 51 ). Indeed, 
the order purposely delayed a "fbrnl" decision until some undefined later date: "TI1e Director will make a final 
dete1mination of the amounts of mitigation required and actually provided after the final accounting for surface 
water diversions from the Snake River for 2005 is complete.~ R. Vol.1, p. 204 (May 2._ 2005 Order at 4 7, ,i .11 ). 
This so-called '"final'' determination did uot occur until well after the 2005 ilTigation season and was even at that 
point subject to further revision by the Director. R. Ex. 5, Third Rassier Aff, Ex. H. Although the Director 
detennined injury occurred in 2005, no water was provided to mitigate that injury during 2005. The resulting 
''contested casE:" and so-called "'emergency relief' provided by the Director was meaningless. 
49 The same rule applies to licenses issued by the Depaitment since by law the license cannot TeOect "an amount in 
excess ofrhe amount that has been beneficially applied_,. l.C. § 42-219. Like a decree, after a license is issued it is 
"binding upon" tbe Depmtment and Director for pu,poscs of administration. LC. § 42-220. 
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Director must "evaluate the extent and nature of each water 1ight", whic11 includes the 

"authority to go upon all lands, both public and private'' and insJJeCt bui1dings or other strnctures 

that may house a "well or diversion works." 1. C. § 42-1410(2) ( emphasis added). TI1e Director 

then recommends the water right to the court based upon his investigation. I. C. § 4 2-J 4 J 1. 

Accordingly, a comt decree of the "tbe nature and extent of the water right" is considered 

"conclusive." J.C. §§ 42-1412(6), 1420(1); see also, Crow v. Carlson, 107 Idaho 461, 465 

(I 984) ("decree is conclusive proof of cLiversion of the water, and of application of the water to 

beneficjal use'). Moreover, in applying for a water l'ight. a water user must prove 11e has not 

taken more water tha11 needed for the intended beneficial purpose. Drake v. Earhart, 2 Idaho 

750 (1890).5° Furthem10re, he cannot waste or misuse the water so as to deprive otl1ers of the 

quantity for which he does not have acnmJ use. Id. 

This Court recognized that beneficial and rea,;onable use is determined when a water 

right is decreed in Head v. Merrick: 

Water 1ights are valuable property, and a claimant seeking a decree of a court 
to confirm his right to the use of water by appropriation must present to the 
com1 sufficient evidence to enable it to make definite and certain findings as 
to the amount of W{[fer actually diverted and applied, as well as the amount 
necessary for the beneficial use for which the water is claimed. 

69 Idaho 106, 108 (1949) ( emphasis added). 

Accordingly, in Idaho, as in other p1for appropriation states, beneficial l1se is the measure 

of a waler right and is a settled term of the decreed right. The reasonableness of divers1on and 

50 See also" Farmers' Co-op Ditch Co. v. Riverside lrrigarion Disr., 16 JdaJJo 525, 535-36 {1909) (Economy must be 
required and demanded in the use and application of water.); Abboll v. Reedy, 9 Idaho 577, 581 (J 904) (the law only 
allows tl,e appropriator the amount actually necessary for the useful or beneficial purpose to whidl he appHes it). 
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use is proved when the water right is adjudicated and it becomes res judicata upon entry of the 

decree. ]f a decree's tenns may be disregarded in administration, then the purpose of an 

adjudication, hke the 20-year Snake River Basin Adjudication, is rendeTed meaningless. 

Since a decree is "conclusive" as to the "extent and nature" of a water right, the Director 

has no authorjty to refuse to distribute water in priorjty under the theory the senior may not 

«need" the water on a pruticula:r day when it happens to rain or in a year where 1he senior 

happens to grow a less consumptive crop.51 AJtbough a water right is still subject to "forfeittffe" 

or "abandorunent" after it is decreed, a right cannot be reduced under a subjective "reasonable 

beneficial use" finding in administration. 

This Court fim1ly rejected such "micromanagement" of water rights in State v. Hagennan 

·war er Righr Owners. Inc.: 

Followjng that decision and dw-ing the course of the proceedings before the 
special master, the IDV'l'R stated that the Director's recmmnendation ,vas based 
on current non-application to "reasonable beneficial use." The IDWR stated 
that the concept of beneficial use allows for constant re-evaluation of 
whether the water is being used beneficially . ... 

The special master determined that absent a claim of forfejture, abandonment, 
adverse possession, or estoppe], a reduction in beneficial use after a water 
right vests is not a basis upon which r1 water right may be reduced . ... 

Although the doctri11e of beneficja] use is a concept that is constitutionalJy 
recognized and that permeates Idaho's water code, the Idaho Constitution does 
not mandate that non-application to a beneficial use,Jor any period of time 
no matter how small} results in the loss OT reduction of water rights. 

130 Idaho 736. 738-39 (] 997) (emphasis added). 

51 Such analyses are prohibited under Idaho Jaw for tlie Department "cannot limit 'the exteni- of beneficial use of the 
water right' in the sense oflimiting how much (ofa crop) can be produced from the use of that right." R. Vol IV, p 
933. 
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Accordingly, contrary to "!he Defendants' claims, the Directm has no authority to reduce a 

senior's water right based upon a subjective dete1mination i11 order to promote "the maximum 

beneficial use and developmen1 of the state's wateJ."' Deft. Br. At 34. The district cornt rightly 

rejected the Defendants' theory and clarified that tl1e Defendants' "responsibility to optimize the 

water resources has to i11clude t11e remainder of the Constitution 'in accordance with the prior 

appropriation doctiine. "' Order at 117. As stated in Caldwell v. Twin Falls Salmon River Land 

& Vflater Co., 225 F. 584 (D.C. Idaho 1915), "Economy of use is not synonymous with minimum 

use." 

Finally, honoTing a court water right adjudication forbids the Director from re

conditioning a decreed water right on the basis of '"hjstoric conditions" when the appropriation 

was first made. Once a decree has been entered0 the Depm1ment is bound to accept the court's 

findings. 52 See Beecher, 66 1daho at 10 ("'Vv'hen water has once been decreed and becomes a 

fixed rigbt0 the water must be distributed as in the decree provided.'') {emphasis added).53 As 

52 The SRBA Cmnt explained the same in the context of the Depaiiment's conjunctive management rules and partial 
decrees fasued by that court: 

Collateral attack of the elements of a partial decree cannot be made in an administrative forum. 
As such, the Director cal1.Ilot re-examine the basis for the water righl as a condition of 
administrati0I) by looking behind the partial decree to the conditions as they existed at the time 
cl)e right was appropriated. This includes a re-examination ofpiior existing conditions in the 
context of applying a "material injury" analysis through application ofIDV,'R's Rules for 
Conjunctive Management of Surface and Groundwater Resources, ID APA 3 7 .03. l l er seq. 

R. Vo1. IX, p. 2322. 
53 The district coun rjg]nly followed this Court's precedent which has repeatedly held that a watermaster does not 
have the ability to "second-guess·' coun decrees in administration: ''[i]r is contrary to law that the Director, or any 
party to the SRBA coulcl, in effect stipulate to the elements ofa waterright jn one proceeding and theJJ collaterally 
attack the same clements when the righl is later sought to be enforcecL" Order at 93; see Stme v. Nelson, 13] Jdabo 
] 2, 16 ()998) ("'tl1e watcnnaster is to distribute water according to the adjudication or decree."'); Stet hem v. Skinner, 
J 1 Idaho 374,379 (l 905) ("We think the position is correct_ .. where the decree upon its face is explicit as to the 

. stream from which the waters are to be disoibuted, that the wate,-master cannot be required to look beyond the 
decree itself."). 

PLAJNTIFFS' BRIEF IN RESPONSE TO DEFENDANTS' & IGW A'S BRIEFS 24 



set forth be1ow. the Rrues violate the law's requirements and effect a "re-adjudication" of senior 

water rights. 

B. The Rules UnlawfuIJy Force Seniors to Re-Prove a Water Right Under the 
Guise of "Reasonableness,, and '~Material lnjuryn Determinations. 

The Defendants and IG WA dow11p]ay tl1e significance of adjudications and the binding 

effect of a decree in admimstration.54 IGWA sjrnilarly argues that only in administration, not 

adjudications, is a water right holder's "diversion·' and potential "waste" of water dete1mined. 

I G WA Br. at 32-34. Such arguments do not justify how the Rules lmlmvfull y force seniors to Te-

defend the elements of a decreed water right eve1y time administration occurs. 

The Rules st1ip a decree's "conclusive" effect and replace it with whatever the Director 

determines is "reasonable.''55 The Rule 40 and 42 «material injury" detenninations, which are 

fu1iher conditioned by a "reasonableness" opinion, effectively preclude administration according 

to a courCs decree. 56 See Nelson, 13 l Idaho at 16; Stethem, 11 Idaho at 379. 

' 4 The Defendants continue to advance the same arguments they offered in Hagerman Water Righi °"1•11ers, Inc. -
even citing a footnote from Briggs v. Golden Valley Land & Carrie Co., 97 Jdano 427, 435 (1976) to argue tha! a 
senior is not entjtled to divert the quantity sel forth on his decree. Defs. Br. at 31. Yet, Briggs does :not support the 
Defendants' conteution and is foreclosed by this Com1's decision in Hagerman Waier Right Owners, Inc. Vlh:ile, in 
Briggs, the Director had reduced prior licensed water rights pursuant 10 a prior district court order, the question 
before the Court concerned the perfection of the appeal and whether or not the district court had authority to restrain 
tl1e Director from a11owing junior ground water 1ight holders to pump water that .bad not been used by the seniors. 
97 Idaho at 435. In reviewing the Ground Water Act and section 42-220, the Coun concluded the Director bad 
authority to allow junior ground water right holders to dive11 from the aquifer based upon the finding that water w.rs 
available witbom umi.ning." the aquifer. Jd. Contrary to the Department's claim. tbe case does not stand for tbe 
proposition that the Director js free to disregard a senior·s decreed water right for purposes of admir1istration. S 
55 hl the face of nearly one hundred years of stare decisis on this subject. Rule 20.05 boldly stales that "[TJllese rules 
provide the basis for detennining t11e reasonableness of the diversion and use of water by [] the holder of a senfor
prioril)' water right who requests priority delivery." 
56 The disuict comt acknowledged tnat certain "factor and policies'· in the Rules "can be construed consistent with 
the prior approp1iation doctrine", so Jong as one is ·'careful to evaluate the context in which they are made." Order 
at 84. The Defendants Rules' are not so "careful", and the context in which these various "factors and policies" are 
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Notably, t11e "reasonableness" condition, in conjunction with the various Rule 42 

"mate1ial injury'· factors, impennissibiy shifts an objective "injury .. inquiry away from the state 

of tbe ,.,rater supply aJ?d the impact of the junior's diversion on the supply to the senior and 

whether or not l1e can prove a "reasonable" and "efficient" diversion and use to tbe satisfaction 

of the Director. Accordingly, the context of "material injury" in t11e Rules is strikingly different 

than what constitutes "injury" under Idalrn law, or what is required of a junior to prove a senior 

is "wasting"' water or that a call would be "futile''. 57 

Under Jdaho kw, a reduction in the water supply available for diversion and use by a 

senior results in an "injury" to that senior's water right. 5a. The inquiry is objective and js based 

upon a review of the junior's diversion and impact on the water source. However, the Rules 

define "material injury'" as "hindrance to or impact upon the exercise of a water right caused by 

the use of water by another person as determined in accordance with Idaho law, as set.forth in 

placed irnpermissibly undercuts prior decrees, thereby effecting a ·'re-adjl.ldication·· of decreed water rights contrary 
to Jdaho law. 
57 At the hearing on the Defendants' motion to stay the judgmen~ the district comt explained; 

THE COURT: ... And so what J see under t])e conjunctive management with this new 
body oflaw tha1 the director wants to evolve is that there is no presumption of injury. There's 
a different defi11i11m1 of injwy in cunailment that he tries to develop with this material injury 
and the factors that he has enUTiciated; as opposed to what injury mean. histrnically, in 
curtailmeJJt cases. 

Tr. Vol. II, p. 80, L. 10-17. 
08 See R_ Vol. V, pp. 1020-22. The district court, folJowing this Court's definition of"jnjury" from Beecher 
COJTect)y noted tlmr ·'injury'· in the adrnmistration context ''is universally understood to mean a decrease in the 
volume or supply of water to the detriment of the senior." Order at 77. See Beecher, !0 Jdaho at 8. Divertiug water 
from a supply that would otherwise be available to fill a senior right obviously "'decreases the volume of water in a 
stream" and constitutes a "real and actual injury'· to the senior. See id at 7, 8. 

The "injury'· question, as expressed in the statutes concerning new water right appropriatious and transfers, 
centers on the proposed action"s impact, not the "reasonableness"' or "efficiency"· of uses under existing water rights. 
The same is n1.1e for water distribution under LC. § 42-607. The waleimaster monitors the supply and curtails junior 
1ights as necessary to protect s.:nior rights from receiving less water than they otherwise would by reason of those 
junior diversions. See Jones v. mg Lost Irr. Dist., 93 ldaho 227, 229 (1969) ("The duties of a water master are ro 
detem1ine decrees_ regulate fl ow of streams and to transfer the water of decreed rights to the appropriate diversion 
points, LC. § 42-607."). 
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Rule 42." Rule I 0. l 4 (emphasis added). The definition tiers to Rule 42 and its eight factors for 

fin1her explanation. 59 These Rule 42 factors conflict with Idaho's water code and what 

constitutes ''injury" to a water right in a curtailment context. 

Indeed. the example of haw the Rule 42 factors play out jn adminisu·ation is telling as to 

how '·111jmf' is not tied to a senior's water right, but instead is determined in the context of what 

the Director believes is a "reasonable" use. In the Plaintiffs' case the Director disregarded 

"injmy" that was occurring to their water rights and instead created a "minimum full supply'', or 

what he believed was "reasonable", for administration.60 Jn tl1e case of Plaintiff-Intervenor, 

Clear Springs Foods, the Director unlawfully re-conditioned Clear Springs' decreed water rights 

by limiting tl1e decreed quantity as a "'seasonal high'' based upon what the Director believed to be 

"hist01ic conditions."'61 

59 The district court rightly acknowledged how the Rules undennine the cenainty of adjudications by replacing 
water distribution according to decrees witb subjective detenninations by the Director; "In the Director's effort to 
satisfy all waler users on a given source, seniors are put in the position of re~defending the elements of their 
adjudicated water right every time a call is made for water ... the Director is put in the expanded role of re-defining 
elements ohvater rights 1n order Lo strategize how to satisfy all water users as opposed to objectively administeiing 
water rights in accordance with tbe decrees." Order at 97. 
00 In the Plaintiffs' case the Director failed to administer any junior ground water rights during tbe 2005 inigation 
season. Instead, hydraulically connected junior ground water rights in Water Districts l 20 and I 30 were aJJowed to 
djve1i unabated throughout the 2005 irrigation season and deplete the water sources that supply the Plaintiffs' senior 
surface ·water rights. Whereas the natural stream and spring flows hit all-time recorded lows fo 2005, junior priority 
ground water users were pennined To freely intercept tnbutary spring flows and reach gains that would have 
otherwise been available to satisfy Plaintiffs' senior surface water rights. 

1n examining whether or not the Plaintiffs would be "materially injured", the Director ignored tl1eir 
previously decreed water rights, i11cluding the stated quantity elements, by arbitrarily determining that their "total" 
diversions of natural flow and storage water in 1995 represented their "minimum full supply" entitled to protection 
in administration. R. Vol. L p. 177, 182 (May 2, 2005 Order at 20, 25). This "minimum full supply" determination 
was the basis for the Director's "material Jnjury'· detennination. Jrl at 182 (May 2, 2005 Order at 25, i1 l] 5), Since 
the Rules prnvide for unlawful "re-adjudications" of vested senior water rights they create a system of water right 
administration that violates Idaho's constitutional mandate of"first in time, first in right." 

61 In the Clear Springs case, the Director refused to honor tbe decreed elements of Clear Springs' water rights, and 
instead detennined the quantities only signified a "maximum" authorized rate of diversion subject Lo re-
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TI1e lack of "objective standards"' funher undennines decreed water iights a11d gives the 

Director u11limited discretion for his "factual detem1ina1:ions·' under the Rules. Section 42-607, 

the statute that governs water distribution, «is intended to make the ·authority of a watermaster 

more certain, his duties less difficult and his decisions less controversial.'" R. T. Nahas Co., 114 

Idaho at 27 (Ct. App. 1988).62 The Rules defeat the statute's purpose by replacing objective 

water right administration pursuant to decrees with uncertain "reasonableness" decisions that are 

committed to the opinion of the Director. As explained above, the "material injury" 

determination under Rules 40 and 42 is dependant upon what the Director determines is 

"reasonable", not objective c1iteria or the stated tenns of a decreed water right. Without 

objective standards, there is nothing "to estab11sh what is or is not reasonable:' Order at 95. Tbe 

district court conectly identified the dangers with such a system of water right administration: 

The way the CivIR's are now structured0 the Director becomes the final arbiter 
regarding what is "reasonable'. v,ithout tbe application or governance of any 
express objective standards or evidentiary burdens. The determination essentially 

de1e1111ination based upon conditions presumed to have existed when Clear Springs made its original appropriations. 
R. Vol. V, p. 1139 (July 8, 2005 Order at 12-J 3, 1!~ 55-56; relying upon Rule 42.0l.a "The amount of water 
available in the source from which the water right is diverted.'} further, the quantity element was unlawfully re
conditioned to merely representing an entitlement at a spring flow "seasonal high", instead of the year-round 
diversion rate that was decreed by tlJe SRBA Court. R. Vol. V, p. 1140 (July 8, 2005 Order. at 14, 'Ii 61}. As such, 
such, the Director administratively reduced Gear Springs' decreed water rights. Such a deten11i11a.tion, provided by 
the Rules, contradicts the unambiguous quantity terms of Clear Springs' decrees and plainly vio]ates tbe 
watennaster's "clear legal duty' to distribute water according to !:hose decrees. 
Furthennore, the Direclor's "rnateriaJ injury" analysis shoi,vs how the burden under tbe Rules inevitably falls on a 
senior right holder. In fact, the Director even refused to curtail any interfering junior ground water rights ·'unless 
Clear Springs extends or improves the collection cunal .. . or unl~ss C!errr Springs demonstrates ta the 
satisff.1Ctio11 of the D;rector that e.x:temling mu! improving the collectio11 ctmnlforthe Crysf{{/ Sp1'ings Farm is 
itifetisible." R. Vol. V, pp. I 161, I l 64-65 (July 8, 2005 Order at35 0 , 35 and at 38-39)(emphasjs added). 
Accordingly, the context of"mate1ial injury"' in the Rules plainly conflicts with the ·'injmy" dermition provided by 
Idaho law and is tl1e vehicle for a ''re-adjudication'' of a senior·s decreed water right. 
62 See also, Jones, 93 Idaho ar 229:.}vampa & Meridian lrr. Dist. v. Barclay, 56 Idaho 13, 20 (l 935) ("The defendant 
water master is only an administrative officer and has no interest in the subject of the litigation - his only duty is to 
distribute the waters of his disn·ict in accordance with the respective rights of appropriators"). 
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becomes one of discretion, which is inconsistent the constitu6onal protections 
specifically afforded water rights. The absence of any standards or bUTdens also 
eliminates the possibility of any meaningful judicial review of the Director's 
action as under applicable standards ofreview, as any reviewing court would 
always be bound by the Director's recommendation as to what constitutes 
reasonableness. 

Order at 96. 

Tbe end result is that the Rules' "reasonableness" standard leaves adjudications, like the 

SRBA, as simply water right catr1.loging exercises. If a water user cannot rely upon his decree 

for administration, and is instead left wiili. whatever is "reasonable" in tl1e eyes of the Director, 

there js no "finality" in the water right. Such a quandary leaves a senior guessing as to how 

much water will delivered from year to year. The ilistrict court properly recognized the lack of 

"objective standards"' in the Rules and how the unbounded ''reasonableness" standard conflicts 

wjth the protections afforded senior rights under the constitution and water djstribution starntes. 

The courCs detennination that the Rules effect an unlawful "re-adjudication" of a senior's water 

right was proper. This Cow·t should affirm. 

VI. Administration Under the Rules Constitutes an Unconstitutional "Taking" of a 
Senior's Property Right. 

The right to use the waters of Idaho is a constitutional right. IDAHO CONST., mt XV §§ 1, 

3, and 4, see Wilterding v. Green, 4 Idaho 773, 779-80 (l 896). A water right a1so represents a 

real property1jght. LC,§ 55-101; see Nettletonv. Higginson 0 98 Idaho 87, 90 (1977). Priority, a 

property right interest, gives a water rigbt its value.63 By requiring water to be distributed to 

63 The Colorado Supreme CourL dcsc1ibed the property aspect of a water right's priority in Nichol1· v. Mclmosh, 34 
P. T/8, 2&0 (Colo. J 893) ("priorities of right to the use of water arc property rights ... Property rights in water 
consist not alone in the amount oft1Je appropriation, but also in Lhe p1iority of the appropriation. lt often happens 
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administrative ,<contested cases". The Rules further render decreed water rights. including 

storage rights. obsolete by leaving the detennination of how much water a right holder is entitled 

to the "reasonable'· opinion of the Director. 

The district court properly declared the Rules unconstitutional. This Court should affinn. 

Dated this I 0th day of November, 2006. 
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