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of the Complaint for Declaratory and Injunctive Relief filed in this matter on June 2, 2022, and 

served on June 3, 2022 (“Complaint”), as follows: 

GENERAL DENIAL 

The State denies any allegation of the Complaint not expressly admitted herein. 

RESPONSES TO “INTRODUCTION” ALLEGATIONS 

1.  With regard to Paragraph 1 of the Complaint, the State admits that the Plaintiff owns in 

trust for the people of the United States millions of acres of land within the boundaries of the 

State of Idaho and that the Plaintiff makes some of these acres available for grazing by livestock 

owned by persons or entities holding federal grazing permits.  The State denies that any federal 

lands in Idaho are used or made available for “stockwater grazing,” a term with which the State 

is unfamiliar and that appears to have been coined for this litigation.  The State admits that the 

Plaintiff holds thousands of decreed water rights for “stockwater” use on federal lands within 

Idaho but denies that any of the Plaintiff’s state law-based water rights for stockwater use are 

held or needed “to enable” a federal grazing program.  The State admits that livestock owned by 

persons or entities holding federal grazing permits often drink water from the “sources,” and at 

the “points of diversion” and “places of use,” identified in the “partial decrees” for “stockwater” 

use issued to the Plaintiff in the Snake River Basin Adjudication (“SRBA”),1 but denies that this 

 
1 The SRBA is a general stream adjudication conducted under Chapter 14 of Title 42 of the 
Idaho Code for the purpose of making “a comprehensive determination of the nature, extent and 
priority of the rights of all users of surface and ground water” in the Snake River basin.  1985 
Idaho Sess. Laws 28, amended by 1994 Idaho Sess. Laws 1452-53.  A “partial decree” is a 
decree for an individual water right entered in a general stream adjudication.  Idaho Code §§ 42-
1411A(13), 42-1412(6)-(8).  An Idaho water right is defined by discrete “elements,” and a 
“partial decree” sets forth the elements of a water right, including but not limited to the “source” 
from which water is diverted, the “point of diversion,” the “place of use” of the water, and the 
“purpose” for which the water may be used.  Idaho Code §§ 42-1411(2), 42-1412(6).  General 
stream adjudications are lengthy proceedings that can take many years to complete.  “Partial 
decrees” for individual water rights are appealable final judgments issued pursuant to Rule 
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constitutes use or exercise of the Plaintiff’s decreed rights for “stockwater” use.  The State 

admits that water rights decreed or licensed in Idaho with “stockwater” as the authorized 

“purpose of use” are often informally called “stockwater rights,” but denies that this term refers 

only to the Plaintiff’s stockwater rights.  The State also admits that federal law includes the 

constitutional provision and statutes cited in Paragraph 1, which speak for themselves.  The State 

denies the remaining allegations in Paragraph 1, including but not limited to any allegation that 

the constitutional provision and statutes refer to “stockwater grazing.” 

2.  With regard to Paragraph 2 of the Complaint, the State admits that Idaho Code §§ 42-

113, 42-224, and 42-501 through 42-507 were enacted and/or amended during the last five years.  

The State admits that Idaho Code § 42-224 establishes the procedures for addressing forfeiture of 

state law-based stockwater rights pursuant to the substantive provisions of Idaho Code § 42-

222(2) but denies that these statutory forfeiture procedures and provisions undermine any 

“congressionally authorized federal grazing program.”  The forfeiture procedures of Idaho Code 

§ 42-224 do not apply to stockwater rights decreed to the Plaintiff based on federal law, and the 

State denies that the Plaintiff’s state law-based stockwater rights are part of a “congressionally 

authorized federal grazing program” or are held or needed to “enable” livestock grazing on 

federal lands within Idaho.  The State denies that Idaho Code §§ 42-113 and 42-501 through 42-

507 are forfeiture statutes or “threaten” to forfeit the Plaintiff’s stockwater rights.  Idaho Code § 

42-501 only recites “legislative intent” and has no effect on the Plaintiff or the Plaintiff’s 

 
54(b)(1) of the Idaho Rules of Civil Procedure in advance of entry of a “Final Unified Decree” 
for the adjudication as a whole.  Exhibit A, attached hereto and adopted by reference elsewhere 
in this Answer pursuant to F.R.C.P. 10(c), is true and correct copies of the partial decrees for the 
state law-based water rights for “stockwater” use that the Plaintiff has placed at issue in this case. 
Exhibit B, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and correct copy of the SRBA’s “Final Unified Decree” (Aug. 25, 2014), 
excluding its voluminous “Attachments.” 
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stockwater rights.  The State admits Idaho Code § 42-502 states that no agency of the federal 

government “shall acquire” stockwater rights unless the agency owns livestock and puts the 

water to beneficial use but denies that this provision applies to any of the Plaintiff’s existing 

stockwater rights.  The State admits that Idaho Code § 42-113(2)(b) provides that certain 

stockwater rights having a “point of diversion” or “place of use” located on federal lands are “an 

appurtenance to the base property” of the persons or entities holding grazing permits for the 

same federal lands but denies that this provision forfeits or “threatens” the Plaintiff’s licensed or 

decreed stockwater rights or any “congressionally authorized federal grazing program.”   The 

State denies any remaining allegations in Paragraph 2. 

3.  With regard to Paragraph 3 of the Complaint, the State admits that on May 13, 2022, the 

Director of the Idaho Department of Water Resources (“Director”) issued three amended show-

cause orders stating that the Plaintiff must show cause before the Director why fifty-seven 

stockwater rights decreed to the Plaintiff in the SRBA based on state law have not been lost for 

non-use pursuant to the statutory forfeiture provisions of Idaho Code § 42-222(2).  The State 

denies that the amended show-cause orders were issued “as a direct result” of the enactment of 

the stockwater legislation referenced in Paragraph 2.  The amended show-cause orders were 

issued in response to three petitions filed with the Idaho Department of Water Resources 

(“IDWR”) pursuant to Idaho Code § 42-224 by certain livestock owners who hold permits to 

graze their livestock on federal lands, and alleged that the Plaintiff had not made use of its 

stockwater rights within the last five years.  The State admits that the copies of the three 

amended show-orders contained in Exhibit 1 to the Complaint are complete and correct copies of 

the three amended show-cause orders issued on May 13, 2022.  The State denies that the three 

amended show-cause orders “initiated” any process under Idaho Code § 42-224; the procedures 
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of Idaho Code § 42-224 were invoked and initiated by the petitions filed by the private livestock 

owners.  The State denies that Idaho Code § 42-224 establishes or requires a “mandatory” series 

of actions that culminate in a civil action for forfeiture of the Plaintiff’s stockwater rights, which 

is a possible rather than “mandatory” step in the procedures established by Idaho Code § 42-224.  

See generally Idaho Code § 42-224(6)-(12). The State denies all remaining allegations in 

Paragraph 3, including but not limited to any allegation that an administrative forfeiture 

determination by IDWR under Idaho Code § 42-224(7)-(8) forfeits, threatens or otherwise 

affects the Plaintiff’s stockwater rights. 

4. The State denies the allegations in Paragraph 4 of the Complaint. 

5. With regard to Paragraph 5 of the Complaint, the State admits that the Plaintiff has 

requested that this Court enter judgment against the State declaring Idaho Code §§ 42-113(2)(b), 

42-222(2), 42-224, 42-501, 42-502 and 42-504 to be invalid and enjoining their enforcement 

against the Plaintiff.  The State denies that these statutes are invalid facially or as applied to the 

Plaintiff and denies that the State should be enjoined from applying or enforcing these statutory 

provisions.   

RESPONSE TO “JURISDICTION” ALLEGATIONS 

6. With regard to Paragraph 6 of the Complaint, the State admits that this Court has subject 

matter jurisdiction over this action pursuant to 28 U.S.C. §§ 1331, 1345, and 1367.  The State 

denies the remaining allegations in Paragraph 6.   

RESPONSES TO “VENUE” ALLEGATIONS 

7. With regard to Paragraph 7 of the Complaint, the State admits that venue is proper in this 

Court because the Director resides within the State of Idaho and IDWR’s offices are located 

within the State of Idaho, because the water rights referenced in Paragraph 79 were claimed and 
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decreed based on the laws of the State of Idaho and have “points of diversion” and “places of 

use” within the State of Idaho, and because the statutes the Plaintiff challenges in this action 

were duly enacted by the Legislature and Governor of the State of Idaho. The State denies the 

remaining allegations in Paragraph 7.   

RESPONSES TO “PARTIES” ALLEGATIONS 

8. With regard to Paragraph 8 of the Complaint, the State admits that the Plaintiff is suing 

on its own behalf and on behalf of the United States Bureau of Land Management (“BLM”) and 

the United States Forest Service (“USFS”).  The Plaintiff has not identified any other executive 

departments, subdivisions, or agencies the Plaintiff is suing on behalf of, and the State therefore 

denies the remaining allegations in Paragraph 8.  

9. With regard to Paragraph 9 of the Complaint, the State admits that the BLM is a federal 

agency within the United States Department of the Interior and charged by Congress with 

managing certain public lands in Idaho and certain other states, and that the BLM is 

congressionally authorized to permit and oversee livestock grazing on some of these public 

lands.  The State denies the remaining allegations in Paragraph 9. 

10. With regard to Paragraph 10 of the Complaint, the State admits that the USFS is a federal 

agency within the United States Department of Agriculture that is charged by Congress with 

managing the National Forest System, including National Forest System lands within Idaho, and 

that the USFS is congressionally authorized to permit and oversee livestock grazing on these 

lands.  The State denies the remaining allegations in Paragraph 10. 

11. The State admits the allegations in Paragraph 11 of the Complaint. 

12. The State admits the allegations in Paragraph 12 of the Complaint, but notes that while 

IDWR is often colloquially referred to as an “agency” of the State of Idaho, it is in fact “an 
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executive department” of Idaho state government.  Idaho Code § 42-1701(1). 

13. The State admits the allegations in Paragraph 13 of the Complaint.   

RESPONSES TO “GENERAL ALLEGATIONS” 

14. The State admits that Paragraph 14 of the Complaint correctly quotes a portion of Clause 

2 of Section 3 of Article IV of the United States Constitution, which speaks for itself.2 

15. The State admits that Paragraph 15 of the Complaint correctly quotes a portion of Clause 

2 of Article VI of the United States Constitution, which speaks for itself. 

16. The State admits that Paragraph 16 of the Complaint correctly quotes a portion of Clause 

1 of Section 10 of Article I of the United States Constitution, which speaks for itself. 

17. The State admits that Paragraph 17 of the Complaint paraphrases a sentence from the 

majority opinion in the case of Block v. N. Dakota, 461 U.S. 273 (1983), which speaks for itself.  

The State denies any remaining allegations in Paragraph 17 because they purport to summarize, 

interpret, apply or draw conclusions from the Block decision. 

18. The State admits Paragraph 18 of the Complaint correctly quotes certain parts of 43 

U.S.C. § 666 (commonly known as the “McCarran Amendment”), correctly quotes part of a 

single sentence in the decision in United States v. Idaho ex rel. Dir., Idaho Dep’t of Water Res., 

508 U.S. 1 (1993), and that the decision in Miller v. Jennings, 243 F.2d 157 (5th Cir. 1957) 

addresses the McCarran Amendment’s waiver of sovereign immunity.  The State denies the 

remaining allegations in Paragraph 18 because they purport to summarize, interpret, apply or 

 
2 The “General Allegations” section of the Complaint (Paragraphs 14 through 80) is grouped into 
several subsections, each of which has a subtitle.  For instance, the subtitle immediately 
preceding Paragraph 14 states that Paragraphs 14 through 19 are “Legal Background.”  The State 
denies any allegation that Paragraphs 14 through 19 define the “Legal Background” that is or 
may be applicable to resolving this case.  
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draw conclusions from the McCarran Amendment and the two court decisions, which speak for 

themselves. 

19. The State admits that Paragraph 19 of the Complaint correctly quotes a portion of Section 

12 of Article XI of the Idaho Constitution and correctly quotes a portion of a sentence from the 

decision in Frisbie v. Sunshine Mining Co., 93 Idaho 169, 457 P.2d 408 (1969), which speak for 

themselves.  The State denies any remaining allegations in Paragraph 19. 

20. With regard to Paragraph 20 of the Complaint, the State admits that some portions of 

what is known as the “Taylor Grazing Act of 1934” are codified at 43 U.S.C. §§ 315-315c.  The 

State denies the remaining allegations in Paragraph 20 because they purport to summarize, 

interpret, apply or draw conclusions from the statutory provisions of the Taylor Grazing Act, 

which speaks for itself.  The State specifically denies any allegation that the Plaintiff’s state law-

based stockwater rights are based on the Taylor Grazing Act or are held or needed to implement 

or effectuate the Plaintiff’s authorities under the Taylor Grazing Act.3 

21. With regard to Paragraph 21 of the Complaint, the State admits that the BLM designates 

grazing “allotments” on or within the federal lands it manages, which are made available for 

grazing to those holding grazing permits or leases.  The State admits that BLM grazing 

allotments in Idaho can vary significantly in size, and that the BLM may authorize multiple 

permit or lease holders to graze livestock within a single allotment rather than limiting each 

allotment to a single grazing permit or lease holder.  The State admits that grazing use of federal 

lands managed by the BLM does not necessarily preclude the use or management of those lands 

 
3 The subtitle immediately preceding Paragraph 20 refers to Paragraphs 20 through 28 as 
addressing “Federal Land Management and Grazing.”  The State denies any allegation that 
Paragraph 20 through 28 define or correctly summarize the legal authorities and facts relevant to 
questions of “Federal Land Management and Grazing” that may arise in this case. 
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for certain other purposes.  The State lacks sufficient knowledge of the remaining allegations in 

Paragraph 21 to evaluate those allegations and therefore denies them.   

22. With regard to Paragraph 22 of the Complaint, the State admits that a variety of water 

sources on BLM lands in Idaho supply the water that is consumed by the livestock authorized to 

graze on those lands, but denies any allegation that artificial ponds, troughs, or pipelines are 

water “sources” within the meaning of the Plaintiff’s partial decrees for its stockwater rights.  

The State lacks sufficient knowledge of the alleged “pipeline systems” referenced in Paragraph 

22 to evaluate those allegations and therefore denies them.   

23. With regard to Paragraph 23 of the Complaint, the State admits that 16 U.S.C. § 551 

authorizes the Secretary of Agriculture “to regulate [the] occupancy and use” of “national 

forests.”  The State denies the remaining allegations in Paragraph 23 because they purport to 

summarize, interpret, apply or draw conclusions from 16 U.S.C. § 551, which speaks for itself. 

24. With regard to Paragraph 24 of the Complaint, the State admits that the decision in 

United States v. Grimaud, 220 U.S. 506 (1911), affirmed the Secretary of Agriculture’s authority 

to regulate grazing on “forest reserves” under the version of 16 U.S.C. § 551 then in effect.  The 

State denies the remaining allegations in Paragraph 24 because they purport to summarize, 

interpret, apply or draw conclusions from the Grimaud decision or 16 U.S.C. § 551, which speak 

for themselves. 

25. With regard to Paragraph 25 of the Complaint, the State admits that the USFS regulates 

livestock grazing on national forest lands through a permitting process that authorizes permit 

holders to graze their livestock on designated lands.  The State admits that through this 

permitting process, and possibly other forms of regulation, the USFS limits the number and 

location of stock authorized to graze on national forest lands.  The State admits that livestock 
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owned by multiple or successive grazing permittees often consume water from the same sources 

on the same allotments, but denies that this constitutes a use or exercise of the Plaintiff’s decreed 

stockwater rights.  The State denies any allegation that the USFS “administers” the Plaintiff’s 

state law-based stockwater rights, because the legal authority to administer state law-based 

stockwater rights is vested in IDWR, as the Plaintiff admitted in Paragraph 12 of the Complaint.  

The State denies any remaining allegations in Paragraph 25.    

26. With regard to Paragraph 26 of the Complaint, the State admits that federal agencies 

other than the BLM and the USFS manage federal lands in Idaho, and that some of these other 

agencies allow grazing on certain of those lands and hold decreed stockwater rights.  The State 

lacks sufficient knowledge of the allegation regarding “grazing programs . . . managed under 

other provisions of federal law” to evaluate that allegation and therefore denies the same.  The 

State denies the remaining the allegations in Paragraph 26, including but not limited to the 

allegation that state law-based stockwater rights decreed to the federal agencies are held “to 

support their grazing programs.”  

27. The State admits that Paragraph 27 of the Complaint quotes part of a single sentence 

from the decision in United States v. State of Idaho, 131 Idaho 468, 959 P.2d 449 (1998).  This 

decision speaks for itself and the State denies the remaining allegations in Paragraph 27, 

including but not limited to any allegation that this decision addressed or referred to the 

Plaintiff’s claims for stockwater rights based on state law.  The Plaintiff’s claims for stockwater 

rights based on state law were addressed in a separate decision, Joyce Livestock Company v. 

United States, 144 Idaho 1, 156 P.3d 502 (2007) (“Joyce Livestock”), which rejected the 

Plaintiff’s argument that “application of Idaho water law to [the Plaintiff] would violate the 

purposes underlying the [Taylor Grazing] Act.”  Id. at 19, 156 P.3d at 520.   
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28. The State admits that Paragraph 28 of the Complaint correctly quotes part of one sentence 

in the pre-2017 version of Idaho Code § 42-501, which has been repealed.  The State admits that 

from 1939 to 2017 the Plaintiff owned few livestock and the vast majority of livestock that 

grazed on public lands in Idaho during this period were privately-owned, but denies any 

allegation that this was not also true prior to 1939 or has not been true since 2017.  The State 

admits that the SRBA commenced in 1987 and the SRBA’s Final Unified Decree was issued in 

2014,4 and that in the SRBA the Plaintiff obtained partial decrees for thousands of stockwater 

rights, some of which were claimed and decreed based on federal law, but many of which were 

claimed and decreed based on Idaho state law.  The Final Unified Decree and the Plaintiff’s 

partial decrees speak for themselves, and the State denies any remaining allegations in Paragraph 

28, including but not limited to any allegation that the Plaintiff’s state law-based stockwater 

rights were decreed “for use by . . . federally permitted but privately owned, livestock.”5 

29. The State admits the allegations in Paragraph 29 of the Complaint.6 

30. With regard to Paragraph 30 of the Complaint, the State admits that on November 19, 

1987, the District Court of the Fifth Judicial District of the State of Idaho, in and for the County 

 
4 Water rights for certain statutorily-defined “domestic” and “stockwater” uses can still be 
claimed and decreed in the SRBA pursuant to the SRBA’s Order Governing Procedures in the 
SRBA for Adjudication of Deferred  De Minimis Domestic and Stock Water Claims (June 28, 
2012) and Order Amending Procedures in the SRBA for Adjudication of Deferred  De Minimis 
Stockwater Claims (Oct. 17, 2017).  Final Unified Decree at 9. 
 
5 Copies of the Plaintiff’s state law-based partial decrees and the SRBA’s Final Unified Decree, 
excluding the voluminous attachments, are provided in Exhibits A and B to this Answer.  
 
6 The subtitle immediately preceding Paragraph 29 refers to Paragraphs 29 through 40 as 
addressing “The Snake River Basin Adjudication and Federal Stockwater Rights.”  The State 
denies any allegation that Paragraphs 29 through 40 define or correctly summarize the legal 
authorities and facts relevant to any questions of “The Snake River Basin Adjudication and 
Federal Stockwater Rights” that may arise in this case. 
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of Twin Falls, issued an order commencing the SRBA as a general stream adjudication pursuant 

to Chapter 14 of Title 42 of the Idaho Code.  The State denies the remaining allegations in 

Paragraph 30. 

31. With regard to Paragraph 31 of the Complaint, the State admits that in the SRBA the 

Plaintiff claimed and obtained decrees for thousands of water rights, some based on Idaho state 

law and others based on federal law (“federal reserved water rights”).  The State admits the state 

law-based stockwater rights that are the subject of the amended show-cause orders referenced in 

Paragraph 3 were decreed to the Plaintiff in the SRBA, but decrees entered in a general stream 

adjudication such as the SRBA speak for themselves and are conclusive as to the nature and 

extent of the decreed water rights.  Idaho Code § 42-1401A(5); First Sec. Corp. v. Belle Ranch, 

LLC, 165 Idaho 733, 741, 451 P.3d 446, 454 (2019); Final Unified Decree, In re SRBA, Case 

No. 39576 at 7, 9-10 (Idaho 5th Jud. Dist.) (Aug. 25, 2014).  The State denies the remaining 

allegations in Paragraph 31 because they purport to characterize the nature or extent of the 

Plaintiff’s decreed stockwater rights, which are defined by SRBA decrees rather than by the 

Plaintiff’s characterizations of those decrees.  The State specifically denies the allegation that the 

Plaintiff’s decreed stockwater rights “aris[e] from the consumption of water by livestock owned 

by federal grazing permittees.” 

32.   With regard to Paragraph 32 of the Complaint and the associated footnote, the State 

admits that the Plaintiff claimed thousands of state law-based stockwater rights pursuant to “the 

constitutional method of appropriation,” which prior to 1971 allowed appropriators to perfect 

surface water rights under state law by simply diverting water and applying it to a “beneficial 

use.”  The State admits that the Plaintiff obtained decrees for many (but not all) of these claims, 

but denies that the claimed “stockwater” uses were made by the Plaintiff’s livestock.  The State 

Case 1:22-cv-00236-DKG   Document 9   Filed 06/24/22   Page 12 of 176



ANSWER TO COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - PAGE 13 OF 36 

admits that since 1971 surface water rights can no longer be perfected in Idaho under the 

“constitutional method of appropriation,” but that surface water rights perfected before 1971 

under this method remain valid unless lost for non-use pursuant to statutory forfeiture or 

common-law abandonment.7  The State admits that Idaho law has long recognized instream 

watering of livestock as a “beneficial use” for purposes of perfecting a water right.  The State 

admits that Paragraph 32 correctly quotes the first sentence of Section 3 of Article XV of the 

Idaho Constitution, and that pursuant to Idaho Code §§ 42-113(1) and 42-227 certain 

stockwatering and domestic uses of water are exempt from the general statutory requirement of 

obtaining a permit before diverting or using the water for those purposes.  Idaho Code § 42-

201(2).  These constitutional and statutory provisions speak for themselves, and the State denies 

the remaining allegations in Paragraph 32 and the associated footnote because they purport to 

summarize, interpret, apply or draw conclusions from these constitutional and statutory 

provisions. 

33. With regard to Paragraph 33 of the Complaint, the State admits that the Plaintiff claimed 

some stockwater rights in the SRBA based upon state law, and others based on federal law, and 

some based on both.  The State denies any allegations in Paragraph 33 asserting the State knew 

or could have known of the Plaintiff’s reasons for claiming some stockwater rights under state 

 
7 Idaho law enacted in 1971 limits the appropriation of surface water under state law to the 
“statutory method of appropriation,” pursuant to which a surface water right can be perfected 
only through the filing of an application for a permit to appropriate public waters, followed by 
the issuance of a permit and a license.  Idaho Code § 42-201; Joyce Livestock, 144 Idaho at 7-8, 
156 P.3d at 508-09.  Surface water rights perfected before 1971 under the “constitutional method 
of appropriation” can still be claimed and decreed in a general stream adjudication such as the 
SRBA, however.  Joyce Livestock, 144 Idaho at 7-8, 156 P.3d at 508-09.  Ground water rights 
could be perfected under the “constitutional method of appropriation” only until 1963.  A&B Irr. 
Dist. v. Aberdeen-American Falls Ground Water Dist., 141 Idaho 746, 748, 118 P.3d 78, 81 
(2005); Idaho Code § 42-243.  
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law but others under federal law.  The State denies all remaining allegations in Paragraph 33, 

including but not limited to any allegation that the Plaintiff’s state law-based stockwater rights 

could also or alternatively have been decreed as federal reserved water rights.  

34. With regard to Paragraph 34 of the Complaint, the State admits that the State and some 

private parties objected to many of the Plaintiff’s claims in the SRBA for stockwater rights, and 

that many of these objections were either withdrawn or resolved by settlements.  The State 

admits that once all objections to the Plaintiff’s claims had been withdrawn or resolved, the 

Plaintiff’s claimed stockwater rights were generally decreed.  The State denies the remaining 

allegations in Paragraph 34. 

35. With regard to Paragraph 35 of the Complaint, the State admits that Exhibit 2 to the 

Complaint contains a copy of a “Stipulation and Joint Motion for Order Approving Stipulation” 

regarding certain unidentified SRBA “subcases” that was signed by the Plaintiff and certain 

private parties in 2002.8  The State was not a party to the stipulation and joint motion, which 

speak for themselves.  The State denies the remaining allegations in Paragraph 35 because they 

purport to summarize, interpret, apply or draw conclusions from the stipulation and joint motion. 

36. With regard to Paragraph 36 of the Complaint, the State admits that in some instances no 

permittees objected to the Plaintiff’s SRBA claims for stockwater rights.  The State also admits 

that in some instances the Plaintiff may currently hold the only stockwater right(s) decreed on a 

given “source,” but denies any allegation or implication that in such instances federal permittees 

 
8 A “subcase” is the SRBA proceeding that addresses an individual water right claim, and each 
SRBA subcase is assigned a subcase number.  Some SRBA filings, such as the stipulation 
referenced in Paragraph 35, are made in multiple subcases simultaneously, and the individual 
subcases often are identified by an attachment that lists the subcase numbers.  Exhibit 2 to the 
Complaint is not a complete copy of the document because it does not include the attachment 
listing the subcase numbers (i.e., the water right numbers) to which the stipulation applies.  
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are using the Plaintiff’s stockwater rights to water their livestock, or that federal permittees 

cannot claim and be decreed their own stockwater rights for the same “sources” and “places of 

use” in the future.  The State denies the remaining allegations in Paragraph 36. 

37. With regard to Paragraph 37 of the Complaint, the State admits that many of the 

objections that were filed to the Plaintiff’s SRBA claims for stockwater rights were either 

withdrawn or resolved, sometimes pursuant to settlements, and that once all objections to the 

Plaintiff’s claims for stockwater rights had been withdrawn or resolved,  the claims were 

generally decreed by the SRBA court via “partial decrees” entered pursuant to Idaho Code § 42-

1412(6) and Rule 54(b)(1) of the Idaho Rules of Civil Procedure.  The State admits that, pursuant 

to the Idaho statutes and procedural rules governing the conduct of the SRBA, individual water 

right claims were addressed in separate “subcases” in which many individual water right claims 

were adjudicated prior to entry of the Final Unified Decree in 2014.  The State admits that the 

SRBA court issued partial decrees to the Plaintiff for thousands of stockwater rights, including 

thousands of stockwater rights that authorize “instream” stockwatering.  The State admits that 

some of the Plaintiff’s stockwater rights were decreed based on federal law rather than state law, 

and that some of the Plaintiff’s decreed stockwater rights authorize the physical diversion of 

water out of the stream channel and into conveyance, storage, and/or distribution structures.  The 

State denies the remaining allegations in Paragraph 37.  

38. With regard to Paragraph 38 of the Complaint and the associated footnote, the State 

admits that the Joyce Livestock case arose out of litigation in the SRBA between the Plaintiff and 

a federal grazing permittee over claims each had filed for stockwater rights based on state law, 

and objections each filed to the other’s state law-based stockwater right claims.  The State admits 

that Paragraph 38 correctly quotes part of a single sentence in the Joyce Livestock decision.  The 
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State denies the remaining allegations in Paragraph 38 and the associated footnote because they 

purport to summarize, interpret, apply or draw conclusions from the Joyce Livestock decision 

and the decision in LU Ranching Co. v. United States, 144 Idaho 89, 156 P.3d 590 (2007), which 

speak for themselves.  

39.  With regard to Paragraph 39 of the Complaint, the State admits that the Joyce Livestock 

decision denied certain SRBA claims the Plaintiff had filed for state law-based stockwater rights 

but did not explicitly address any of the Plaintiff’s previously decreed stockwater rights.  The 

State admits that Paragraph 39 correctly quotes a sentence from the Notice of Court’s Intent to 

Issue Partial Decree for Federal Uncontested Right Based on State Law and Notice of Hearing 

Thereon, entered in SRBA subcase No. 74-15468 on February 28, 2007 (“Notice”).  The State 

denies the remaining allegations in Paragraph 39 because they purport to summarize, interpret, 

apply or draw conclusions from the Joyce Livestock decision and the Notice, which speak for 

themselves. 

40. With regard to Paragraph 40 of the Complaint and the associated footnote, the State 

admits the SRBA’s Final Unified Decree was signed on August 25, 2014 and entered on August 

26, 2014, and incorporated by reference approximately 158,600 partial decrees that had 

previously been issued in SRBA proceedings, which were included in an “Attachment” to the 

Final Unified Decree.  The State admits that the Final Unified Decree is conclusive as to the 

nature and extent of all water rights within the Snake River Basin with priority dates prior to 

November 19, 1987,  including but not limited to water rights decreed in the partial decrees 

attached and incorporated by reference into the Final Unified Decree as of August 26, 2014, but 

denies any allegation that the Final Unified Decree is not also conclusive as to the nature and 

extent of any water rights subsequently adjudicated, decreed and incorporated into the Final 
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Unified Decree by reference pursuant to the SRBA’s Order Governing Procedures in the SRBA 

for Adjudication of Deferred  De Minimis Domestic and Stock Water Claims (June 28, 2012) and 

Order Amending Procedures in the SRBA for Adjudication of Deferred  De Minimis Stockwater 

Claims (Oct. 17, 2017), and the SRBA’s Order Regarding Subcases Pending Upon Entry of 

Final Unified Decree (Aug. 26, 2014).  The State admits that claims for water rights for certain 

statutorily-defined de minimis “domestic” and “stockwater” uses can still be filed and 

adjudicated in the SRBA pursuant to the SRBA’s Order Governing Procedures in the SRBA for 

Adjudication of Deferred  De Minimis Domestic and Stock Water Claims (June 28, 2012) and 

Order Amending Procedures in the SRBA for Adjudication of Deferred  De Minimis Stockwater 

Claims (Oct. 17, 2017).  The State denies any remaining allegations in Paragraph 40 and the 

associated footnote. 

41. With regard to Paragraph 41 of the Complaint, the State admits that when Senate Bill No. 

1111 (“S.B. 1111”) took effect in 2017 it repealed Chapter 5 of Title 42 of the Idaho Code and 

replaced it with a new chapter entitled “Stockwater Rights,”9 and that the statutes of Chapter 5 of 

Title 42 of the Idaho Code have been amended several times since then.  The State admits that 

Idaho Code § 42-113 was amended in 2018, and that Idaho Code § 42-224 was enacted in 2020 

and amended in 2022 via 2022 Idaho House Bill 608 (“H.B. 608”), which took effect in March 

2022.10  These statutes speak for themselves, and the State denies the remaining allegations in 

 
9 Exhibit C, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and complete copy of S.B. 1111 as enacted.   
 
10 Exhibit D, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and complete copy of H.B. 608 as enacted. The subtitle immediately 
preceding Paragraph 41 refers to Paragraphs 41 through 80 as addressing Idaho legislation 
“targeting federal stockwater rights.”  The State denies any allegation that Idaho law “targets” 
federal stockwater rights. 
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Paragraph 41 because they purport to summarize, interpret, apply or draw conclusions from these 

statutes.  The State specifically denies any allegations these statutes “led directly” to the 

proceedings currently pending under Idaho Code § 42-224, or that the statutes pose a “threat” to 

federal grazing programs or the so-called “federal stockwater program.”  The State knows of no 

“federal stockwater program” and is unfamiliar with this term, which appears to have been 

coined for this litigation.11 

42. The State admits the allegations in Paragraph 42 of the Complaint.12 

43. The State admits that the first quotation in Paragraph 43 of the Complaint correctly 

quotes a single sentence in S.B. 1111, which speaks for itself and has been amended by 

subsequent legislation.  The State denies the remaining allegations in Paragraph 43.   

44. The State admits that Paragraph 44 of the Complaint correctly quotes part of a single 

sentence in S.B. 1111 as codified in Idaho Code § 42-501.  The State denies the remaining 

allegations in Paragraph 44 because they purport to summarize, interpret, apply or draw 

conclusions from S.B. 1111 and Idaho Code § 42-501, which speak for themselves.  Idaho Code 

§ 42-501 simply recites “legislative intent” and the State specifically denies that this statute has 

any effect on the Plaintiff or the Plaintiff’s stockwater rights. 

45.    The State denies the allegations in Paragraph 45 of the Complaint, as S.B. 1111 and the 

Joyce Livestock decision speak for themselves. 

46. The State admits that Paragraph 46 of the Complaint correctly quotes part of a single 

sentence in S.B. 1111 and parts of two sentences in the Joyce Livestock decision.  The State 

 
 
12 The subtitle immediately preceding Paragraph 42 refers to Paragraphs 42 through 48 as 
addressing certain Idaho legislation that “attempt[ed] to outlaw federal stockwater rights.”  The 
State denies any allegation that the Idaho legislation attempted to “outlaw” federal stockwater 
rights. 
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denies the remaining allegations in Paragraph 46 and the associated footnote because they 

purport to summarize, interpret, apply or draw conclusions from S.B. 1111 and the Joyce 

Livestock decision, which speak for themselves.  The State specifically denies any allegation that 

Idaho Code § 42-501 “completely eliminated” any “exception recognized Joyce Livestock.”  

Idaho Code § 42-501 simply recites “legislative intent” and the State denies that this statute has 

any effect on the Plaintiff or the Plaintiff’s stockwater rights.   

47. The State admits that Paragraph 47 of the Complaint correctly quotes a single sentence in 

the pre-2017 version of Idaho Code § 42-501, which was repealed by S.B. 1111.  The State 

denies the remaining allegations in Paragraph 47 because they purport to summarize, interpret, 

apply or draw conclusions from the pre-2017 version of Idaho Code § 42-501, S.B. 1111 and the 

Joyce Livestock decision, all of which speak for themselves. 

48.  With regard to Paragraph 48 of the Complaint, the State admits that S.B. 1111 as enacted 

had “only a prospective effect,” but denies any implied allegation that one or more of the statutes 

challenged in this case now have retroactive effect.  The State denies the remaining allegations in 

Paragraph 48 because they purport to summarize, interpret, apply, or draw conclusions from S.B. 

1111 and the Joyce Livestock decision, which speak for themselves.   

49. The State admits that Paragraph 49 of the Complaint13 correctly quotes a single sentence 

in a letter sent by the Idaho Governor, the Speaker of the Idaho House of Representatives, and 

the President Pro Tem of the Idaho Senate to the Secretary of the United States Department of 

the Interior and the Secretary of the United States Department of Agriculture in March 2018.  

 
13 The subtitle immediately preceding Paragraph 49 refers to Paragraphs 49 through 57 as 
addressing certain Idaho legislation that “adopt[ed] a novel procedure for forfeiting decreed 
federal stockwater rights.”  The State denies any allegation that the Idaho legislation adopted “a 
novel procedure for forfeiting decreed federal stockwater rights.”  
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The State admits that the letter included as an attachment a blank form entitled “Notice of 

Abandonment of Water Right.”  The State denies the remaining allegations in Paragraph 49 

because they purport to summarize, interpret, apply or draw conclusions from the letter and the 

attachment, which speak for themselves.14   

50. With regard to Paragraph 50 of the Complaint, the State admits that in March 2018 the 

Governor signed 2018 House Bill No. 718 (“H.B. 718”).15  H.B. 718 speaks for itself and the 

statutory forfeiture procedures enacted by H.B. 718 were never applied to or enforced against the 

Plaintiff before being repealed in 2022 by H.B. 608, as the Plaintiff has admitted in Paragraph 57 

of the Complaint.  The State denies the remaining allegations in Paragraph 50 because they 

purport to summarize, interpret, apply or draw conclusions from H.B. 718, which speaks for 

itself.   

51. The State admits that Paragraph 51 of the Complaint correctly quotes part of a single 

sentence in H.B. 718 as enacted in 2018.  H.B. 718 speaks for itself and the statutory forfeiture 

procedures enacted by H.B. 718 were never applied to or enforced against the Plaintiff before 

being repealed in 2022 by H.B. 608, as the Plaintiff has admitted in Paragraph 57 of the 

Complaint.  The State denies the remaining allegations in Paragraph 51 because they purport to 

summarize, interpret, apply or draw conclusions from H.B. 718, which speaks for itself.   

52. The State admits the allegations in Paragraph 52 of the Complaint, but notes that, as the 

Plaintiff admits in Paragraph 57, the statutory forfeiture procedures enacted by H.B. 718 were 

never applied to or enforced against the Plaintiff before being repealed in 2022 by H.B. 608. 

 
14 The State reserves the right to object to the admissibility of this letter pursuant to Rule 408 of 
the Federal Rules of Evidence.  
 
15 Exhibit E attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and correct copy of H.B. 718 as enacted.   
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53. The State admits that Paragraph 53 of the Complaint correctly quotes parts of two 

sentences in H.B. 718, but denies the remaining allegations in Paragraph 53.  The State also 

notes that, as the Plaintiff admits in Paragraph 57, the statutory forfeiture procedures enacted by 

H.B. 718 were never applied to or enforced against the Plaintiff before being repealed in 2022 by 

H.B. 608.  The State denies the remaining allegations in Paragraph 53 because they purport to 

summarize, interpret, apply or draw conclusions from H.B. 718, which speaks for itself. 

54. The State admits that Paragraph 54 of the Complaint correctly quotes parts of two 

sentences in H.B. 718 as enacted in 2018.  H.B. 718 speaks for itself and the statutory forfeiture 

procedures enacted by H.B. 718 were never applied to or enforced against the Plaintiff before 

being repealed in 2022 by H.B. 608, as the Plaintiff has admitted in Paragraph 57.  The State 

denies the remaining allegations in Paragraph 54 because they purport to summarize, interpret, 

apply or draw conclusions from H.B. 718, which speaks for itself. 

55. The State admits that Paragraph 55 of the Complaint correctly quotes part of a sentence 

in a letter that the Governor of Idaho sent to the Secretary of the Department of the Interior on 

July 9, 2018.  The State denies the remaining allegations in Paragraph 55 because they purport to 

summarize, interpret, apply or draw conclusions from the letter, which speaks for itself.16 

56. With regard to Paragraph 56 of the Complaint, the State admits that on August 28, 2018, 

IDWR sent to the BLM, USFS, and several other federal agencies a list of all stockwater rights 

decreed to the Plaintiff in the SRBA based on the “constitutional method of appropriation.”  The 

list was provided in hard copy to each federal agency in a tabular form, and in electronic form 

via an Excel spreadsheet file on a compact disk.  The State admits that the list included 

 
16 The State reserves the right to object to the admissibility of this letter pursuant to Rule 408 of 
the Federal Rules of Evidence. 
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approximately 17,995 water right numbers,17 and the priority date and source for each water 

right, but no other information.  The State denies the remaining allegations in Paragraph 56, 

including but not limited to allegations that the list or its cover letter stated the water rights were 

subject to forfeiture pursuant to the procedures of H.B. 718 or that H.B. 718 required IDWR to 

provide additional information in the list. 

57.  With regard to Paragraph 57 of the Complaint, the State admits that all state law-based 

water rights licensed or decreed under Idaho law, including but not limited to those on the list 

referenced in Paragraph 56, are potentially subject to forfeiture proceedings if not applied to the 

beneficial use for which they appropriated for a period of five years,  but denies that IDWR 

compiled the list “purporting to identify water rights owned by the United States that were 

subject to forfeiture.”  The State admits that the Governor never formally “approved” the list 

within the meaning of the H.B. 718’s forfeiture procedures, and that H.B. 718’s  forfeiture 

procedures were never applied to or enforced against the Plaintiff before being repealed in 2022 

by H.B.608.  The State denies the remaining allegations in Paragraph 57, including but not 

limited to the allegation that Idaho Code § 42-224 establishes or authorizes “anti-federal 

 
17 The allegation in Paragraph 56 that the list identified each water right only via a “basin,” 
“sequence” and “suffix” number is correct but ignores the fact that, as the Plaintiff knows, the 
basin, sequence, and suffix numbers are the water right numbers.  Water rights numbers decreed 
by the SRBA are broken into three parts in the online databases maintained by the SRBA and 
IDWR.  The first two numerals of the water right identify the administrative “basin” in which the 
water right is located, and the next five “sequence” numerals identify the individual water right 
within the basin.  The “basin” and “sequence”  numbers are separated by a hyphen and, if the 
water right originated from the “split” of a parent water right into two or more water rights, are 
followed by an alphabetic “suffix.” (Example: water right no. 25-00229A, which is one of the 
water rights on the list referenced in Paragraph 57.)  Despite suggestions to the contrary in 
Paragraph 56, the Plaintiff is thoroughly familiar with this numbering system, and also knows 
how to use water right numbers to extract additional information from the SRBA’s and IDWR’s 
online databases, such as the water right’s ownership, quantity, point of diversion, place of use, 
purpose of use, etc. 
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forfeiture proceedings.” 

58. With regard to Paragraph 58 of the Complaint, the State admits that 2018 Senate Bill No. 

1305 (“S.B. 1305”) was enacted during the same legislative session during which H.B. 718 was 

enacted, and that Paragraph 58 correctly quotes a portion of one sentence in Idaho Code § 42-

113(2) as amended by S.B. 1305.18  The State denies the remaining allegations in Paragraph 58 

because they purport to summarize, interpret, apply or draw conclusions from S.B. 1305 and 

Idaho Code § 42-113(2), which speak for themselves.19      

59. The State admits that Paragraph 59 of the Complaint correctly quotes a portion of one 

sentence in Idaho Code § 42-113(2) as amended by S.B. 1305.  The State denies the remaining 

allegations in Paragraph 59 and the associated footnote because they purport to summarize, 

interpret, apply or draw conclusions from S.B. 1305, Idaho Code § 42-113(2), 43 U.S.C. § 315b, 

43 C.F.R. § 4100.0-5, 36 C.F.R. § 222.1(b)(3), and the decision in Pub. Lands Council v. 

Babbitt, 529 U.S. 728 (2000), all of which speak for themselves.  

60. The State denies the allegations in Paragraph 60 because they purport to summarize, 

interpret, apply or draw conclusions from S.B. 1305 and the Joyce Livestock decision, which 

speak for themselves. 

61. The State admits the allegations in Paragraph 61 of the Complaint. 

62. With regard to Paragraph 62 of the Complaint, the State admits that 2020 House Bill No. 

 
18 Exhibit F, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and complete copy of S.B. 1305, as enacted. 
 
19 The subtitle immediately preceding Paragraph 58 states that 2018 Senate Bill No. 1305 (“S.B. 
1305”) made federally owned stockwater rights “appurtenant to the [grazing] permittees’ base 
property.”  The State denies any allegation that S.B. 1305 made all federally owned stockwater 
rights appurtenant to grazing permittees’ “base property.” 
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592 (“H.B. 592”) amended some of the legislation that had previously been enacted or amended 

by S.B. 1111 and H.B. 718, but did not amend Idaho Code § 42-113.20  The State denies the 

remaining allegations in Paragraph 62 because they purport to summarize, interpret, apply or 

draw conclusions from H.B. 592, S.B. 1111, H.B. 718 and S.B. 1305, which speak for 

themselves.21  

63. With regard to Paragraph 63 of the Complaint, the State admits that H.B. 592 repealed 

the forfeiture provisions enacted by H.B. 718 and added a new statute to Chapter 2 of Title 42 of 

the Idaho Code (Idaho Code § 42-224) that defines the procedures for determining whether a 

state law-based stockwater right has been lost through non-use pursuant to the substantive 

forfeiture provisions of Idaho Code § 42-222(2), and that Paragraph 63 correctly quotes certain 

isolated phrases in H.B. 592.  The State denies the remaining allegations in Paragraph 63 because 

they purport to summarize, interpret, apply or draw conclusions from H.B. 592 and Idaho Code § 

42-224, which speak for themselves. 

64. The State admits the allegations in Paragraph 64 of the Complaint. 

65. The State admits that Paragraph 65 of the Complaint correctly quotes part of a sentence 

in Idaho Code § 42-224(4), which speaks for itself.  The State denies the remaining allegations in 

Paragraph 65, including but not limited to any implied allegation that the statutory requirement 

of providing federal grazing permit or lease holders with a copy of a show-cause order issued in 

 
20 Exhibit G, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is a true and complete copy of H.B. 592, as enacted.  Exhibits C and E to this 
Answer are copies of S.B. 1111 and H.B. 718, as enacted. 
 
21 The subtitle immediately preceding Paragraph 62 refers to H.B. 592 as “remov[ing] the 
Governor’s check on forfeiture proceedings” and “mak[ing] other changes to H.B. 718.”  The 
State admits that H.B. 592 repealed the forfeiture provisions of H.B. 718.  The State denies any 
allegations in this subtitle to the extent they purport to summarize, interpret, apply or draw 
conclusions from H.B. 592 and H.B. 718, which speak for themselves. 
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connection with a stockwater right having a place of use on their federal grazing allotment 

“targets” or otherwise discriminates against the Plaintiff. 

66. With regard to Paragraph 66 of the Complaint, the State admits that the substantive 

forfeiture provisions of Idaho Code § 42-222(2) are “longstanding” but denies any allegation that 

enactment of H.B. 592 altered or amended Idaho Code § 42-222(2).  The State admits that 

Paragraph 66 correctly quotes part of  Idaho Code § 42-222(2) and correctly quotes part of a 

sentence in the decision in Sagewillow, Inc. v. Idaho Dep’t of Water Res., 138 Idaho 831, 70 P.3d 

669 (2003), which cited the decision in Zezi v. Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937).  The 

State denies the remaining allegations in Paragraph 66 because they purport to summarize, 

interpret, apply or draw conclusions from Idaho Code § 42-222(2) and the Sagewillow and Zezi 

decisions, which speak for themselves.   

67. With regard to Paragraph 67 of the Complaint, the State admits that H.B. 592 amended 

certain provisions of Idaho Code §§ 42-502 and 42-224, and that Paragraph 67 correctly quotes 

part of a sentence in each statute as they were amended by H.B. 592.  The State denies the 

remaining allegations in Paragraph 67 because they purport to summarize, interpret, apply or 

draw conclusions from H.B. 592 and Idaho Code §§ 42-502 and 42-224, which speak for 

themselves. 

68. With regard to Paragraph 68 of the Complaint, the State admits that H.B. 592 amended 

certain provisions of Idaho Code § 42-504 and that Paragraph 68 correctly quotes a single 

passage from Idaho Code § 42-504 as amended by H.B. 592.  The State denies the remaining 

allegations in Paragraph 68 because they purport to summarize, interpret, apply or draw 

conclusions from H.B. 592 and Idaho Code § 42-504, which speak for themselves.    
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69. With regard to Paragraph 69 of the Complaint, the State admits that IDWR issued a 

show-cause order to the Plaintiffs on October 27, 2021, pursuant to the version of Idaho Code § 

42-224 that was in effect at that time, and that Exhibit 3 to the Complaint contains a complete 

and correct copy of the show-cause order signed by the Director on that date.  The State denies 

the remaining allegations in Paragraph 69 because they purport to summarize, interpret, apply or 

draw conclusions from the show-cause order, which speaks for itself.   

70. The State admits that the stockwater rights at issue in the show-cause order referenced in 

Paragraph 70 of the Complaint were decreed in the SRBA but denies the allegation that these 

stockwater rights “supported grazing by two separate Forest Service permittees.”  The State 

admits that Paragraph 70 correctly quotes a portion of a private agreement between the Plaintiff 

and one of its grazing permittees.  The State denies the remaining allegations in Paragraph 70 

because they purport to summarize, interpret, apply or draw conclusions from the private 

agreement or the partial decrees for the stockwater rights identified in the show-cause order, 

which speak for themselves.  The State also denies any allegation that the private agreement 

between the Plaintiff and the grazing permittee is binding upon the State or defines “beneficial 

use” of the stockwater rights identified in the show-cause order. 

71. With regard to Paragraph 71 of the Complaint, the State admits that on November 12, 

2021, IDWR issued an order withdrawing the show-cause order referenced in Paragraphs 69 and 

70, and that Exhibit 4 to the Complaint contains a complete and correct copy of the order signed 

by the Director on that date.  The State denies the remaining allegations in Paragraph 71 because 

they purport to summarize, interpret, apply or draw conclusions from the November 12, 2021 

order, which speaks for itself. 
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72. With regard to Paragraph 72 of the Complaint, the State admits that, in addition to the 

petition that led to issuance of the show-cause order referenced in Paragraph 69, IDWR also 

received other petitions filed by private parties pursuant to Idaho Code § 42-224 but did not issue 

show-cause orders in response to those petitions until after Idaho Code § 42-224 was amended 

by H.B. 608.  The State denies the remaining allegations in Paragraph 72 because they purport to 

summarize, interpret, apply or draw conclusions from Idaho Code § 42-224, which speaks for 

itself.  

73. With regard to Paragraph 73 of the Complaint, the State admits that H.B. 608 took effect 

on March 24, 2022, and made amendments to Idaho Code § 42-224.22  The State denies the 

remaining allegations in Paragraph 73 because they purport to summarize, interpret, apply or 

draw conclusions from Idaho Code § 42-224 and the Joyce Livestock decision, which speak for 

themselves.23 

74. The State admits that Paragraph 74 of the Complaint correctly quotes certain passages in 

Idaho Code § 42-224 as amended by H.B. 608.  The State denies the remaining allegations in 

Paragraph 74 because they purport to summarize, interpret, apply or draw conclusions from H.B. 

608 and Idaho Code § 42-224, which speak for themselves. 

75. The State admits that Paragraph 75 of the Complaint correctly quotes a passage in Idaho 

Code § 42-224 as amended by H.B. 608.  The State denies the remaining allegations in 

 
22 Exhibit D is a copy of H.B. 608, as enacted. 
 
23 The subtitle immediately preceding Paragraph 73 refers to H.B. 608 as “remov[ing] IDWR’s 
discretion over forfeiture proceedings,” as “attempt[ing] to insulate new policy from review in 
federal court,” and as “impos[ing] limits on permittee agency relationships.”  The State denies 
these allegations because they purport to summarize, interpret, apply or draw conclusions from 
H.B. 608, which speaks for itself.  
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Paragraph 75 because they purport to summarize, interpret, apply or draw conclusions from H.B. 

608 and Idaho Code § 42-224, which speak for themselves. 

76. The State admits that Paragraph 76 of the Complaint correctly quotes two small parts of 

Idaho Code § 42-224 as amended by H.B. 608.  The State denies the remaining allegations on 

Paragraph 76 because they purport to summarize, interpret, apply or draw conclusions from 

Idaho Code § 42-224, H.B. 608, and the Joyce Livestock decision, all of which speak for 

themselves. 

77. The State admits that Paragraph 77 of the Complaint correctly quotes certain passages in 

Idaho Code § 42-224 as amended by H.B. 608.  The State denies the remaining allegations in 

Paragraph 77 because they purport to summarize, interpret, apply or draw conclusions from H.B. 

608 and Idaho Code § 42-224, which speak for themselves. 

78. The State admits the allegations in Paragraph 78 of the Complaint. 

79. With regard to Paragraph 79 of the Complaint and the associated footnote, the State 

admits that the Plaintiff informed the State that twenty-four of the stockwater rights listed in the 

show-cause orders referenced in Paragraph 78 had been decreed based on federal law, that 

IDWR withdrew, amended and re-issued the show-cause orders, and that the amended show-

cause orders do not apply to the twenty-four stockwater rights based on federal law.24  The State 

also admits that Paragraph 79 correctly quotes certain parts of the amended show-cause orders.  

The State denies the remaining allegations in Paragraph 79 and the associated footnote because 

they purport to summarize, interpret, apply or draw conclusions from the amended show-cause 

orders, Idaho Code § 42-224, 43 U.S.C. § 141, former 43 U.S.C. § 300, and the 1926 Presidential 

 
24 Exhibit H, attached hereto and adopted by reference elsewhere in this Answer pursuant to 
F.R.C.P. 10(c), is true and correct copies of the partial decrees for these stockwater rights, which 
were decreed based on federal law (“federal reserved rights”). 
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Executive Order known as “Public Water Reserve 107,” all of which speak for themselves.  The 

State specifically denies any allegation that the Plaintiff’s state law-based stockwater rights can 

or will be forfeited or otherwise affected by any administrative order issued by IDWR pursuant 

to Idaho Code § 42-224. 

80. The State denies the allegations in Paragraph 80 of the Complaint because they purport to 

summarize, interpret, apply or draw conclusions from S.B. 1111, H.B. 718, S.B. 1305, H.B. 592, 

and H.B. 608, the Idaho statutes enacted, amended, and/or repealed by these bills, and the Joyce 

Livestock decision, all of which speak for themselves.  The State specifically denies that H.B. 

608 and Idaho Code § 42-224, which apply only to state law-based water rights and have no 

effect on federal reserved stockwater rights, pose a “threat” to any “congressionally authorized 

grazing program.” 

RESPONSES TO “DECLARATORY RELIEF” ALLEGATIONS 

81. With regard to Paragraph 81 of the Complaint, the State admits that the Plaintiff has 

challenged the validity and enforceability of Idaho Code §§ 42-113(2)(b) and 42-224, and it is 

the State’s position that these statutes are valid and enforceable against the Plaintiff.  The State 

denies any remaining allegations in Paragraph 82. 

82. With regard to Paragraph 82 of the Complaint, the State admits that Idaho Code §§ 

113(2)(b), 42-224, 42-501, 42-502 and 42-504 were enacted, amended and/or repealed by S.B. 

1111, H.B. 718, S.B. 1305, H.B. 592, and/or H.B. 608.  The State denies the remaining 

allegations in Paragraph 82, including but not limited to any allegation that these statutory 

provisions operate “in combination” rather than separately and independently, and any allegation 

that Idaho Code §§ 42-501 and 42-502 have or can have any effect on the Plaintiff’s existing 

stockwater rights.   
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83. The State denies the allegations in Paragraph 83. 

84. With regard to Paragraph 84 of the Complaint, the State admits it asserts that Idaho Code 

§§ 42-113, 42-222(2), 42-224, 42-501, 42-502 and 42-504 are valid.  The State admits that, 

consistent with IDWR’s obligation to comply with validly enacted legislative directives and in 

response to petitions relating to the Plaintiff’s stockwater rights that were filed with IDWR 

pursuant to Idaho Code § 42-224, IDWR has begun to comply with the provisions of Idaho Code 

§ 42-224 and intends to continue to do so.25  The State denies the remaining allegations in 

Paragraph 84.  

85. The State admits Paragraph 85 of the Complaint correctly quotes parts of 28 U.S.C. § 

2201(a) and F.R.C.P 57, and that these provisions authorize this Court declare the legal rights 

and obligations of parties in certain cases.  The State denies that the Plaintiff is entitled to such 

declaratory relief this case, and denies any remaining allegations in Paragraph 85.    

RESPONSES TO “FIRST CLAIM FOR RELIEF” ALLEGATIONS 

86. In response to Paragraph 86 of the Complaint, the State incorporates by reference its 

answers to Paragraphs 1 through 85 of the Complaint as though fully set forth herein. 

87. With regard to Paragraph 87 of the Complaint, the State admits that H.B. 608 amended 

Idaho Code § 42-224, which defines procedures for determining whether stockwater rights based 

on Idaho state law have been lost through non-use pursuant to the statutory forfeiture provisions 

of Idaho Code § 42-222(2).  The State denies the remaining allegations in Paragraph 87. 

88. The State denies the allegations in Paragraph 88 of the Complaint, including but not 

 
25 The Director of the Idaho Department of Water Resources will issue orders staying the 
proceedings on the three amended show-cause orders at issue in this case, pending the outcome 
of this case.  The stay orders are expected to be issued on the same date that this Answer is filed, 
or shortly thereafter. 
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limited to the allegation that the statutory forfeiture procedures defined by H.B. 608 and Idaho 

Code § 42-224 are an “administrative proceeding.” 

89. The State denies the allegations in Paragraph 89 of the Complaint. 

RESPONSES TO “SECOND CLAIM FOR RELIEF” ALLEGATIONS 

90. In response to Paragraph 90 of the Complaint, the State incorporates by reference its 

answers to Paragraphs 1 through 89 of the Complaint as though fully set forth herein. 

91. The State denies the allegations in Paragraph 91 of the Complaint. 

92. The State denies the allegations in Paragraph 92 of the Complaint. 

93. The State denies the allegations in Paragraph 93 of the Complaint. 

94. The State denies the allegations in Paragraph 94 of the Complaint. 

95. The State denies the allegations in Paragraph 95 of the Complaint. 

96. The State denies the allegations in Paragraph 96 of the Complaint. 

RESPONSES TO “THIRD CLAIM FOR RELIEF” ALLEGATIONS 

97. In response to Paragraph 97 of the Complaint, the State incorporates by reference its 

answers to Paragraphs 1 through 96 of the Complaint as though fully set forth herein. 

98. With regard to Paragraph 98 of the Complaint, the State admits that a “civil action” 

pursuant to Idaho Code § 42-224(10)-(12) could result in issuance of a court order and judgment 

determining that some or all of the state law-based stockwater rights at issue in this case have 

been lost through non-use pursuant to the statutory forfeiture provisions of Idaho Code § 42-

222(2).  The State also admits that Paragraph 98 correctly quotes part of a sentence from the 

decision in Royal Indemnity Co. v. United States, 313 U.S. 289 (1941), which speaks for itself.  

The State denies the remaining allegations in Paragraph 98. 

99. The State denies the allegations in in Paragraph 99 of the Complaint. 
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RESPONSES TO “FOURTH CLAIM FOR RELIEF” ALLEGATIONS 

100. In response to Paragraph 100 of the Complaint, the State incorporates by reference its 

answers to Paragraphs 1 through 99 of the Complaint, as though fully set forth herein. 

101. The State denies the allegations in in Paragraph 101 of the Complaint. 

102. The State lacks sufficient knowledge of the “settlements” referenced in Paragraph 102 of 

the Complaint to evaluate the allegations in that paragraph, and in any case the “settlements” 

speak for themselves.  The State therefore denies the allegations in Paragraph 102. 

103. The State denies the allegations in Paragraph 103 of the Complaint. 

RESPONSES TO “FIFTH CLAIM FOR RELIEF” ALLEGATIONS 

104. In response to Paragraph 104 of the Complaint, the State incorporates by reference its 

answers to Paragraphs 1 through 103 of the Complaint as though fully set forth herein. 

105. With regard to Paragraph 105 of the Complaint, the State admits that a “civil action” 

pursuant to Idaho Code § 42-224(10)-(12) could result in issuance of a court order and judgment 

determining that some or all of the state law-based stockwater rights at issue in this case have 

been lost through non-use pursuant to the statutory forfeiture provisions of Idaho Code § 42-

222(2).  The State denies the remaining allegations in Paragraph 105. 

106. The State admits that Paragraph 106 of the Complaint correctly quotes part of a sentence 

in Idaho Code § 42-222(2).  The State also admits that upon issuance of a court order and 

judgment pursuant to Idaho Code § 42-224(12) declaring any of the Plaintiff’s state law-based 

stockwater rights to have been forfeited through five years of non-use, the stockwater rights 

would “revert to the state and again be subject to appropriation under this chapter.”  Idaho Code 

§ 42-222(2).26  The State denies the remaining allegations in Paragraph 105. 

 
26 The phrase “this chapter” refers to Chapter 2 of Title 42 of the Idaho Code. 
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107. The State denies the allegations in Paragraph 107 of the Complaint, including but not 

limited to the allegation that Idaho Code § 42-224 operates “retroactively.” 

108. The State denies the allegations in Paragraph 108 of the Complaint, including but not 

limited to the allegation that Idaho Code §§ 42-113(2)(b) and 42-504 operate “retroactively.” 

RESPONSE TO “PRAYER FOR RELIEF” 

109. The State denies that the Plaintiff is entitled to a judgment awarding the relief requested 

in Paragraph 109 of the Complaint, denies that the Plaintiff has stated facts entitling it to relief, 

denies that the Plaintiff has stated claims for which relief may be granted, and requests that this 

Court dismiss the Complaint with prejudice. 

AFFIRMATIVE DEFENSES 

1. The Plaintiff’s claims, or some of them, fail to allege claims against the State for which 

relief may be granted. 

2. The Plaintiff lacks standing to challenge statutory provisions that were never applied to 

the Plaintiff and have been repealed, including but not limited to the forfeiture provisions 

enacted by H.B. 718 and codified at former Idaho Code § 42-503, which was repealed in 2020; 

and the forfeiture provisions of Idaho Code § 42-224 as enacted in 2020, which have been 

amended.   

3. The Plaintiff lacks standing to challenge the amended show-cause orders at issue in this 

case because they do not and cannot have any effect on the Plaintiff’s decreed stockwater rights, 

nor can any subsequent order that IDWR issues pursuant to Idaho Code § 42-224 have any effect 

on the Plaintiff’s decreed stockwater rights.  Under the plain language of Idaho Code § 42-224, 

only the SRBA court has the authority to declare the Plaintiff’s decreed stockwater rights to have 

been lost for non-use pursuant to the statutory forfeiture provisions of Idaho Code § 42-222(2). 
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4. The Plaintiff’s claims are moot to the extent they challenge statutory provisions that have 

been amended or repealed. 

5. The Plaintiff’s claims are not ripe to the extent they challenge statutory provisions that 

have not been applied to the Plaintiff. 

6. The Plaintiff’s claims that its state law-based stockwater rights were decreed for use by 

federal grazing permittees, to support or enable federal grazing programs, or for any purpose 

other than watering livestock owned by the Plaintiff, are barred and foreclosed by the doctrine of 

res judicata and/or principles of collateral estoppel. 

7. The Plaintiff’s claims that its state law-based stockwater rights are not subject to the 

requirements, limitations, standards and procedures of Idaho water law, including but not limited 

to the statutory forfeiture procedures and provisions of Idaho Code §§ 42-224 and 42-222(2), are 

barred and foreclosed by the doctrine of res judicata and/or principles of collateral estoppel. 

STATE’S REQUEST FOR RELIEF 

WHEREFORE, Defendants the State of Idaho, the Idaho Department of Water 

Resources, and Gary Spackman, in his official capacity as Director of the Idaho Department of 

Water Resources pray that the Court enter judgment in their favor and against Plaintiff United 

States of America, as follows: 

1. That the Plaintiff’s Complaint be dismissed in its entirety and that the Plaintiff take 

nothing thereby.  

2. For an Order declaring the challenged laws of the State of Idaho valid and 

enforceable. 
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3. For an Order awarding the State its reasonable costs and attorney fees pursuant to 

Federal Rule of Civil Procedure 54(d) and as otherwise allowed by law, for having to defend this 

matter. 

4. For any and all further relief as the Court may find to be just, equitable, and 

appropriate under the circumstances. 

Respectfully submitted, this 24th day of June, 2022. 

LAWRENCE G. WASDEN 
Attorney General 
DARRELL G. EARLY  
Deputy Attorney General 
Chief, Natural Resources Division 
 
_/s/ Michael C. Orr_____________ 
MICHAEL C. ORR (ISB # 6720) 
Deputy Attorney General 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on June 24, 2022, a true and correct copy of the above and 
foregoing document was sent to all parties listed below through the PACER network.   

 

Stephen Bartell  
Department of Justice 
Environment & Natural Resources Division 
Stephen.bartell@usdoj.gov 
 
David Negri 
US Department of Justice 
Environment & Natural Resources Division 
David.negri@usdoj.gov 
 
Thomas Snodgrass 
US Department of Justice 
Environment & Natural Resources Division 
Thomas.snodgrass@usdoj.gov 
 
 
 
 
       _/s/ Michael C. Orr_____________ 
       MICHAEL C. ORR 
       Deputy Attorney General  
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IDWR Document Depository 
PO Box 83720 
Boise, ID 83720-0098 

Chief Natural Resources Division 
Office of the Attorney General 
PO Box 44449 
Boise, ID 83 711-4449 

United States Department of Justice 
Environment & Natural Resources Div. 
550 West Fort Street, MSC 033 
Boise, ID 83 724 

ORIGINAL 
DISTRICT COURT - SABA 

Fifth Judicial District 
County of Twin Falla -State of Idaho 

AUG 2 6 ·2014 

By~----------------
Clarlc 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

) 
) 
) 
) 
) 

~~~~~~~~~~~) 

FINAL UNIFIED DECREE 

I. PROCEDURE 

On June 17, 1987, the State ofldaho, ex rel. A. Kenneth Dunn in his official capacity 

as Director of the Idaho Department of Water Resources, filed a petition in the above-entitled 

Court seeking commencement of a "general adjudication inter se of all rights arising under 

state or federal law to the use of surface and ground waters from the Snake River basin water 

system and for the administration of such rights." Petition at 2. On November 19, 1987, this 

Court issued its Commencement Order thereby initiating the above-entitled general stream 

adjudication of all rights to the use of the waters of the Snake River Basin within the State of 

FINAL UNIFIED DECREE Page 1 
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Idaho pursuant to Idaho Code § 42-1406A (Supp. 1987).1 The Commencement Order 

adopted by reference this Court's October 14, 1987, Memorandum Opinion on 

Commencement of Adjudication as "further findings of fact and further conclusions of law as 

permitted by I.R.C.P. 52(a)." Commencement Order at 4 . 

As set forth in the Memorandum Opinion on Commencement of Adjudication, Idaho 

Code § 42- l 406A (Supp. 1987) required that the adjudication be commenced within the 

terms of the McCarran Amendment, 43 U.S.C. § 666. This Court determined that for the 

adjudication to come within the terms of the McCarran Amendment the entire Snake River 

Basin water system within the State of Idaho had to be adjudicated. This Court defined the 

entire Snake River Basin water system within Idaho as follows: 

Beginning at the point where the southern boundary line of the state of Idaho 
meets the western boundary line of the state of Idaho, then following the 
western boundary of the state north to the northern boundary of the Clearwater 
Basin, in Idaho, in section 36, T. 36 N., R. 6 W., B.M., then following the 
northern watershed divide of the Clearwater River Basin north and east to the 
eastern boundary of the state of Idaho in section 4, T. 42 N., R. 11 E., B.M., 
then following the eastern boundary of the state southeast to the northern 
boundary of the Bear River Basin in section 35, T. 10 S., R. 46 E., B.M., then 
following the northern watershed divide of the Bear River Basin, in Idaho, 
southwest to the southern boundary of the state of Idaho in section 26, T. 16 
S., R. 28 E., B.M., then following the southern boundary line of the state of 
Idaho west to the point of beginning. 

Commencement Order at 5. A map showing the boundaries of the Snake River Basin water 

system is attached for illustrative purposes as Attachment 1, as required by Idaho Code § 42-

1413 (2003 ). The following counties are wholly located within the boundaries of the Snake 

River Basin water system: 

Ada 
Adams 

Canyon 
Clark 

Idaho 
Jefferson 

Owyhee 
Payette 

1 Idaho Code § 42- l 406A was added by section 1 of chapter 18, 1985 Idaho Sess. L. at 28. Section 42- l 406A 
was subsequently amended by section 11 of chapter 454, 1994 Idaho Sess. L. at 1452-53, and now appears as an 
uncodified law in the 1994 Idaho Session Laws. 
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Bingham Clearwater Jerome Teton 
Blaine Custer Lemhi Twin Falls 
Boise Elmore Lewis Valley 
Bonneville Fremont Lincoln Washington 
Butte Gem Madison 
Camas Gooding Minidoka 

Commencement Order at 5. The following counties are partly located within the boundaries 

of the Snake River Basin water system: 

Id. at 6. 

Bannock 
Caribou 
Cassia 
Latah 

Nez Perce 
Oneida 
Power 
Shoshone 

The Commencement Order also determined that "all classes of water uses ... within 

the water system [must] be adjudicated as part of the Snake River Basin adjudication." Id. 

At 6. On January 17, 1989, however, this Court entered its Findings of Fact, Conclusions of 

Law, and Order Establishing Procedures for Adjudication of Domestic and Stock Water Uses 

that allowed claimants of de minimis domestic and stock water rights, as defined in Idaho 

Code § 42-1401A(5) and (12) (Supp. 1988), to elect to defer adjudication of their claims; 

provided, all such claimants "shall be joined as parties in this proceeding and will be bound 

by all decrees entered in this case, including the final decree." Findings of Fact at 3. 

The Commencement Order directed the Director of the Idaho Department of Water 

Resources ("Director"): 1) to investigate the water system as provided in Idaho Code § 42-

1410 (Supp. 1987); 2) to prepare the notice of order commencing a general adjudication 

containing that information required by Idaho Code § 42-1408A(l) (Supp. 1987); 3) to serve 

notice of the order commencing a general adjudication in accordance with chapter 14, title 

42, Idaho Code; and 4) to file with this Court affidavits and other documents stating the 
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persons served with a notice of order commencing the adjudication. Commencement Order 

at 7-8. 

Based upon the claims submitted; the files and records of the Idaho Department of 

Water Resources and the Court; the examination of the ditches, diversions, lands irrigated, 

and other uses of water within the water system; the Director's Reports and evidence herein, 

this Court enters the following findings of fact and conclusions of law: 

II. FINDINGS OF FACT 

1. All requirements for joinder of the United States as a party under state and federal 

law, including but not limited to 43 U.S.C. § 666, have been satisfied. 

2 . The Nez Perce Tribe participated in this proceeding by filing notices of claim for 

water rights reserved under federal law and by filing a general notice of appearance with the 

Court. Notice of Claim to a Water Right Reserved Under Federal Law (filed with Dept. of 

Water Res. March 25, 1993); Notice of Appearance (March 18, 1993). 

3. The Northwestern Band of the Shoshoni Nation participated in this proceeding by 

filing notices of claim for water rights reserved under federal law and by filing a general 

notice of appearance with the Court. Partial Protective Filing by the Northwestern Band of 

the Shoshoni Nation of Notices of Claim for Water Rights Reserved Under Federal Law 

(filed with Dept. of Water Res. March 25, 1993); Notice of Appearance on Behalf of the 

Northwestern Band of the Shoshoni Nation (March 22, 1993). 

4 . The Shoshone-Bannock Tribes sought and were granted intervention in this 

proceeding. Order Granting Permissive Intervention by the Shoshone-Bannock Tribes 

(April 12, 1993). 
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5. The Shoshone-Paiute Tribes of the Duck Valley Indian Reservation sought and were 

granted intervention in this proceeding. Motion to Intervene and Request for Expedited 

Hearing (SRBA Consolidated Subcase No. 51-12756, Jan. 12, 1999); Order Granting 

Tribes' Motion to Intervene, Order Requiring Written Status Reports and Order for 

Scheduling Conference Reports (SRBA Subcases Nos. 51-12756 et al., Dec. 6, 1999). 

6. The Director served notice of the commencement of the Snake River Basin 

Adjudication ("SRBA") in accordance with chapter 14, title 42, Idaho Code and the orders of 

this Court. This included service of the notice of commencement on the State of Idaho and 

the United States; service of the notice of commencement on all other persons by publication; 

service of the notice of commencement by posting in each county courthouse, county 

recorder's office and county assessor's office in which any part of the water system is 

located; service of the notice of commencement by mail on each person listed as owning real 

property on the real property assessment roll within the boundaries of the Snake River Basin 

water system; and filing of a copy of the notice of commencement in the office of the county 

recorder in each county in which any part of the water system is located . 

7. In addition to the steps taken in paragraph 6, the Idaho Department of Water 

Resources also served notices of commencement on persons who may have used water 

within the water system, but were not listed as owners of real property. The sources of 

information the Idaho Department of Water Resources reviewed for this purpose were: 

1) water right records of the Idaho Department of Water Resources for each basin wholly or 

partly within the water system; 2) cooperating farm/ranch operator records of the United 

States Department of Agriculture, Agricultural Stabilization and Conservation Service for 

each basin wholly or partly within the water system; and 3) mining claim records on federal 
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land of the United States Department oflnterior, Bureau of Land Management for each basin 

wholly or partly within the water system. 

8. The Director has completed an examination of the Snake River Basin water system 

and submitted Director's Reports to this Court in conformance with the requirements of 

chapter 14, title 42, Idaho Code and the orders of this Court. 

9. As required by title 42, chapter 14, Idaho Code and this Court's orders, claims to 

water rights arising under state or federal law to the use of the surface and ground waters 

from the Snake River Basin water system have been adjudicated resulting in the issuance of 

partial decrees that have been certified as final pursuant to l.R.C.P. 54(b).2 

10. Idaho Code § 42-1412(8) (2003) provides that: "Upon resolution of all objections to 

water rights acquired under state law, to water rights established under federal law, and to 

general provisions, and after entry of partial decree(s), the district court shall combine all 

partial decrees and the general provisions into a final decree." The Court finds that the 

conditions of Idaho Code§ 42-1412(8) (2003) have been met with respect to the water rights 

identified in Attachments 2, 4, 5 and 6 and the general provisions in Attachment 3, enabling 

the Court to issue this Final Unified Decree. 

III. CONCLUSIONS OF LAW 

1. The SRBA is a general stream adjudication inter se of all water rights arising under 

state or federal law to the use of surface and ground waters from the Snake River Basin water 

system and for the administration of such rights. 

2 . The State of Idaho is a party to this proceeding. 

2 At the time of entry of this Final Unified Decree there are a total of 103 subcases pending final resolution. A 
separate Order Regarding Subcases Pending Upon Entry of Final Unified Decree is being entered 
contemporaneously herewith, which provides for the continued processing of the subcases listed therein . 
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3. The Director was withdrawn as a party to this proceeding in 1994. Idaho Code§ 42-

1401B (2003); State of Idaho, ex rel. Higginson v. United States, 128 Idaho 246, 256-57, 912 

P.2d 614, 624-25 (1995) . 

The United States is a party to this proceeding under 43 U.S.C. § 666. 4. 

5. This Final Unified Decree is conclusive as to the nature and extent of all rights of the 

United States to the use of the waters of the Snake River Basin water system within the State 

of Idaho with a priority date before November 19, 1987, including, but not limited to, water 

rights held by the United States in trust for any Indian tribe, except for those water rights 

expressly exempted by Idaho Code§ 42-1420 (2003) or by order of this Court . 

6. The Nez Perce Tribe, the Northwestern Band of the Shoshoni Nation, the Shoshone­

Bannock Tribes, and the Shoshone-Paiute Tribes of the Duck Valley Indian Reservation are 

parties to this proceeding . 

7. The Consent Decree Approving Entry of Partial Final Decrees Determining the 

Rights of the United States as Trustee for the Benefit of the Nez Perce Tribe and the Nez 

Perce Tribe to the Use of Water in the Snake River Basin within Idaho and Partial Final 

Decrees Determining Minimum Stream Flow Water Rights Held by the Idaho Water 

Resources Board with its six attachments dated January 30, 2007 ("Nez Perce Consent 

Decree"), is included in Attachment 4 and is hereby incorporated into this Final Unified 

Decree by reference. The Nez Perce Consent Decree is conclusive as to the nature and 

extent of all rights of the Nez Perce Tribe to the use of the waters of the Snake River Basin 

water system within the State ofldaho with a priority date before November 19, 1987, except 

for those water rights expressly exempted by Idaho Code § 42-1420 (2003) or by order of 

this Court. 
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8. The Revised Partial Final Consent Decree Determining the Rights of the Shoshone-

Bannock Tribes to the Use of Water in the Upper Snake River Basin, dated August 13, 2014 

("Shoshone-Bannock Consent Decree"), is included in Attachment 4 and is hereby 

incorporated into this Final Unified Decree by reference. The Shoshone-Bannock Consent 

Decree is conclusive as to the nature and extent of all rights of the Shoshone-Bannock Tribes 

to the use of the waters of the Snake River Basin water system within the State of Idaho with 

a priority date before November 19, 1987, except for those water rights expressly exempted 

by Idaho Code§ 42-1420 (2003) or by order of this Court. 

9. The Revised Consent Decree Approving Entry of Partial Decrees Determining the 

Rights of the United States as Trustee for the benefit of the Shoshone-Paiute Tribes to the 

Use of Water in the Snake River Basin within Idaho with its three attachments, dated 

December 12, 2006 ("Shoshone-Paiute Consent Decree"), is included in Attachment 4 and is 

hereby incorporated into this Final Unified Decree by reference. The Shoshone-Paiute 

Consent Decree is conclusive as to the nature and extent of all rights of the Shoshone-Paiute 

Tribes of the Duck Valley Indian Reservation to the use of the waters of the Snake River 

Basin water system within the State of Idaho with a priority date before November 19, 1987, 

except for those water rights expressly exempted by Idaho Code § 42-1420 (2003) or by 

order of this Court. 

10. This Final Unified Decree is conclusive as to the nature and extent of all rights of the 

Northwestern Band of the Shoshoni Nation to the use of the waters of the Snake River Basin 

water system within the State of Idaho with a priority date before November 19, 1987, except 

for those water rights expressly exempted by Idaho Code § 42-1420 (2003) or by order of 

this Court . 
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11. Claimants in each of the SRBA basins received notice of the commencement of the 

SRBA in accordance with chapter 14, title 42, Idaho Code and orders of this Court. These 

notice procedures satisfy constitutional due process requirements. LU Ranching Co. v. US., 

138 Idaho 606 (2003). 

IV. ORDER 

NOW THEREFORE this Court ORDERS, ADJUDGES AND DECREES as follows: 

1. This Final Unified Decree is conclusive as to the nature and extent of all water rights 

within the Snake River Basin within the State of Idaho with a priority date prior to 

November 19, 1987, except the following described water rights shall not be lost by failure to 

file a notice of claim, as provided in Idaho Code§ 42-1420 (2003): 

a. Any domestic and stock water right, as defined in Idaho Code § 42-111 

b. 

c. 

d. 

(1990), Idaho Code § 42-1401A(5) (1990), and Idaho Code § 42-1401A(l2) 

(1990), the adjudication of which was deferred in accordance with this Court's 

June 28, 2012, Order Governing Procedures in the SRBA for Adjudication of 

Deferred De Minimis Domestic and Stock Water Claims; 

A water right application for permit filed under chapters 2 or 15, title 42, 

Idaho Code; 

A water right permit issued under chapters 2 or 15, title 42, Idaho Code, 

unless the Director required the permit holder to file a notice of claim in 

accordance with subsection (7) of section 42-1409, Idaho Code; 

A water right license issued under chapters 2 or 15, title 42, Idaho Code, if 

proof of beneficial use was not filed with the Department of Water Resources 
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before November 19, 1987, unless the Director required the license holder to 

file a notice of claim in accordance with subsection (7) of section 42-1409, 

Idaho Code; and 

e. A claim to a water right under federal law, if the priority of the right claimed 

is later than November 18, 1987. 

All other water rights with a priority before November 19, 1987, not expressly set forth in 

this Final Unified Decree are hereby decreed as disallowed. 3 Any water rights with a priority 

date subsequent to November 18, 1987, were not required to be claimed in the SRBA, but to 

the extent any such water rights were claimed in the SRBA and a partial decree issued, the 

partial decree is conclusive as to the nature and extent of the right. 

2. All partial decrees issued by this Court are set forth in Attachments 2 and 4 to this 

Final Unified Decree and are incorporated herein by reference. 

3. Attachment 2 consists of a name index and a copy of all partial decrees issued by this 

Court. 

4. General provisions decreed by this Court are set forth in Attachment 3 to this Final 

Unified Decree and are incorporated herein by reference. 

5. Attachment 4 consists of the federal and tribal reserved water rights partially decreed 

and/or otherwise memorialized in a consent decree issued in conjunction with the approval of 

a federal reserved water right settlement, including all consent decrees and all attachments 

thereto; all partial decrees issued by this Court as part of the respective settlements; and all 

Federal, State and/or Tribal legislation necessary to enact and approve the water right 

settlements. In the case of any conflict between this Final Unified Decree and the partial 

3 Excepting those claim numbers listed in the Order Regarding Subcases Pending Upon Entry of Final Unified 
Decree entered contemporaneously herewith. 
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consent decrees approving reserved water right settlements, the partial consent decrees 

approving the reserved water right settlements as set forth in Attachment 4 shall control. 

6. All claims to water rights filed in this proceeding that were decreed disallowed by this 

Court are set forth in Attachment 5 to this Final Unified Decree and are incorporated herein 

by reference. 

7. The water right numbers for those water rights of record with the Idaho Department 

of Water Resources that were required to be claimed but were not claimed in this proceeding 

and therefore were decreed disallowed by this Court are set forth in Attachment 6 and are 

incorporated herein by reference. The portion of any disallowed water right that was 

deferrable pursuant to this Court's June 28, 2012, Order Governing Procedures in the SRBA 

for Adjudication of Deferred De Minimis Domestic and Stock Water Claims is not affected 

by this paragraph. 

8. This Final Unified Decree is binding against all persons including any persons that 

deferred filing of domestic and/or stock water claims pursuant to this Court's June 28, 2012, 

Order Governing Procedures in the SRBA for Adjudication of Deferred De Minimis 

Domestic and Stock Water Claims, which is set forth in Attachment 7 to this Final Unified 

Decree and is incorporated herein by reference. 

9. The adjudication of deferred domestic and stock water claims and the administration 

of such rights prior to their adjudication shall be governed by this Court's June 28, 2012, 

Order Governing Procedures in the SRBA for Adjudication of Deferred De Minimis 

Domestic and Stock Water Claims and applicable state law. 

10. All water rights based on beneficial uses, licenses, permits, posted notices, and 

statutory claims required to be claimed in this proceeding are superseded by this Final 
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Unified Decree. Provided, however, this Final Unified Decree does not supercede the third­

party beneficiary contractual rights conferred on certain classes of water rights pursuant to 

the "Contract to Implement Chapter 259, Sess. Law 1983" as authorized by 1983 Idaho Sess. 

Laws 689 and codified as Idaho Code § 61-540 (2002). The scope of third-party 

beneficiaries and contract rights are defined in this Court's Order on State of Idaho's Motion 

for Partial Summary Judgment on Issue No. 2. Subcase No. 00-91013 (Basin-Wide Issue 13) 

(July 12, 2011) included as Attachment 9. 

11. All prior water right decrees and general provisions within the Snake River Basin 

water system are superseded by this Final Unified Decree except as expressly provided 

otherwise by partial decree or general provisions of this Court. 

12. This Final Unified Decree shall not be construed to define, limit or otherwise affect 

the apportionment of benefits to lands within an irrigation district pursuant to chapter 7, 

title 43, Idaho Code. 

13. This Final Unified Decree shall not be construed to supersede or affect otherwise the 

following: 1) any administrative changes to the elements of a water right completed after the 

entry of a partial decree but prior to the entry of this Final Unified Decree; or 2) elements of 

a water right defined by a license where, in accordance with Idaho Code § 42-1421(3) 

(2003 ), a partial decree was issued based on a permit prior to the issuance of the license. 

14. The time period for determining forfeiture of a partial decree based upon state law 

shall be measured from the date of issuance of the partial decree by this Court and not from 

the date of this Final Unified Decree. State law regarding forfeiture does not apply to partial 

decrees based upon federal law. 
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15. The decreed water rights shall be administered in the Snake River Basin water system 

in accordance with this Final Unified Decree and applicable federal, state and tribal law, 

including the administrative provisions set forth in the federal reserved water right settlement 

agreements in Attachment 4 . 

16. Nothing in this Final Unified Decree shall be interpreted or construed as exempting 

the holder of a decreed water right based on state law from exercising or changing such right 

in compliance with applicable Idaho law . 

17. This Court retains jurisdiction of this proceeding to: a) resolve any issues related to 

the Final Unified Decree that are not reviewable under the Idaho Administrative Procedures 

Act and/or the rules of the Idaho Department of Water Resources; b) adjudicate any domestic 

or stock water rights deferred under this Court's June 28, 2012, Order Governing Procedures 

in the SRBA for Adjudication of Deferred De Minimis Domestic and Stock Water Claims; 

and c) enter partial decrees, orders of disallowance, or other final determination for the 

pending subcases listed in the Order Regarding Subcases Pending Upon Entry of Final 

Unified Decree entered contemporaneously herewith. Any order amending or modifying this 

Final Unified Decree, including the attachments hereto, will be entered on the register of 

action for Civil Case No. 39576 in the District Court of the Fifth Judicial District of the State 

of Idaho, in and for the County of Twin Falls, and will be filed with the Idaho Department of 

Water Resources in lieu of issuing an Amended Final Unified Decree. Attachment 8 

contains instructions on how to access any orders amending this Final Unified Decree . 

18. The incorporation by reference of partial decrees and orders of this Court contained in 

the Attachments to this Final Unified Decree does not constitute a reissuance of such partial 

decrees and orders. 
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19. This Final Unified Decree, including the entirety of Attachments 1 through 10 listed 

below, shall be entered in the records of the clerk of the District Court for the Fifth Judicial 

District of the State ofldaho, in and for the County of Twin Falls. 

Attachment 1 

Attachment 2 

Attachment 3 

Attachment 4 

Attachment 5 

Attachment 6 

Attachment 7 

Attachment 8 

Attachment 9 

Attachment 10 

Snake River Basin Water System Map. 

Partially Decreed Water Rights, including a name 
index, consisting of 770 pages . 

General Provisions, consisting of 113 pages. 

Federal and Tribal Reserved Water Right Settlements, 
including all Consent Decrees and all Attachments 
thereto, all Partial Decrees issued by this Court as part 
of the Respective Settlements, and all Federal, State 
and/or Tribal Legislation Necessary to Enact and 
Approve the Water Right Settlements consisting of 
2,857 pages. 

List of Water Right Numbers for Filed Water Right 
Claims Decreed as Disallowed consisting of 66 pages. 

List of Water Right Numbers for Unclaimed Water 
Rights Decreed as Disallowed consisting of 24 pages. 

June 28, 2012, Order Governing Procedures in the 
SRBA for Adjudication of Deferred De Minimis 
Domestic and Stock Water Claims consisting of 6 
pages. 

Instructions on Searching the Final Unified Decree 
consisting of 5 pages . 

Order on State of Idaho's Motion for Partial Summary 
Judgment on Issue No. 2. Subcase No. 00-91013 
(Basin-Wide Issue 13) (July 12, 2011) . 

Register of Actions, Twin Falls County Case No. 39576 
(i.e., SRBA Main Case). 

20 . A certified paper and electronic copy of the entire Final Unified Decree shall be 

provided to the Director. The Director shall record the Final Unified Decree excluding all 
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Attachments other than Attachments 7 and 8 in the office of the county recorder of each 

county in which the place of use or point of diversion of any individual decreed water right in 

the Final Unified Decree is located. The Director shall maintain a copy of the Final Unified 

Decree for public inspection. 

DATED this 25th day of August, 2014. 

FINAL UNIFIED DECREE 

~/1_,tr:_ \ i !Jdl~ 
ERIC J. WI 
Presiding udge 
Snake River Basin Adjudication 
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SNAKE RIVER BASIN WATER 

SYSTEM MAP consisting of 1 page . 
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ATTACHMENT 2 

PARTIALLY DECREED WATER 
RIGHTS, INCLUDING A NAME 
INDEX AND A WATER RIGHT 
NUMBER INDEX 
(water right number index in electronic 
copy only). 

TABLE OF CONTENTS 

1. NAME INDEX Pages 1 to 770 

2. WATER RIGHT NO. INDEX (electronic copy only) 

3. PARTIAL DECREES Beginning Page 771 
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• FEDERAL AND TRIBAL -- RESERVED WATER RIGHT - SETTLEMENTS, INCLUDING • - ALL CONSENT DECREES AND • - ALL ATTACHMENTS THERETO, -- ALL PARTIAL DECREES 
• ISSUED BY THIS COURT AS .. - PART OF THE RESPECTIVE -., SETTLEMENTS, AND ALL -.. FEDERAL, STATE AND/OR 
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TABLE OF CONTENTS FOR ATTACHMENT 4 

Revised Partial Final Consent Decree Determining the Rights of the 
Shoshone-Bannock Tribes to the Use of Water in the Upper Snake 
River Basin, dated August 13, 2014. 

The 1990 Fort Hall Indian Water Rights Agreement by and between 
the Shoshone Bannock Tribes of the Fort Hall Indian Reservation, 
the State of Idaho, the United States, and Certain Idaho Water Users, 
dated July 5, 1990. 

Public Law 101-602, 104 Stat. 3059 (November 16, 1990) . 

Chapter 228, 1991 Idaho Sess. L. 547. 

H C.R. No. 16, 1985 Idaho Sess. L. 7 45. 

Resolutions of the Business Council of the Shoshone-Bannock 
Tribes, dated June 15, 1990; July 5, 1990; and June 14, 1991. 

Revised Consent Decree Approving Entry of Partial Decrees 
Determining the Rights of the United States as Trustee for the 
Benefit of the Shoshone-Paiute Tribes to the Use of Water in the 
Snake River Basin within Idaho, dated December 12, 2006. 

Consent Decree Approving Entry of Partial Final Decrees 
Determining the Rights of the United States as Trustee for the 
Benefit of the Nez Perce Tribe and the Nez Perce Tribe to the Use 
of Water in the Snake River Basin within Idaho and Partial Final 
Decrees Determining Minimum Stream Flow Water Rights 
Held by the Idaho Water Resources Board, dated January 30, 2007. 

Snake River Water Rights Act o/2004, Pub. L. 108-447, Division J, 
Title X(December 8, 2004). 

Chapter 148, 2005 Idaho Sess. L. 461. 

Chapter 149, 2005 Idaho Sess. L. 462-465. 

Chapter 150, 2005 Idaho Sess. L. 465-466. 

Nez Perce Tribal Resolution No. 05-210 (March 29, 2005). 
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Water Rights Agreement Between the State of Idaho and the 
United States for the Craters of the Moon National Monument 
(May 13, 1992); Orders of Partial Decree entered Dec. 1, 1998 
(Subcase Nos. 34-12383, 34-12384, 34-12385, 34-12386, 
34-12387, 34-12388, and 34-12389). 

Water Rights Agreement Between the State of Idaho and the United 
States for the United States Department of Energy (July 20, 1990); 
Order of Partial Decree entered nunc pro tune June 20, 2003 
(Subcase No. 34-10901). 

Order Approving Stipulation and Entry of Basin 79 Partial Decrees 
(Subcase No. 79-13597, Hells Canyon National Recreation Area 
Act Claims, Nov. 16, 2004). 

Order Approving Entry of Basin 78 Partial Decrees, dated May 2, 
2005 (Consolidated Subcase No. 79-13597 Hells Canyon National 
Recreation Area Act Claims (Encompassing Subcases 79-14054 
through 79-14079 and Subcases 78-12200 through 78-12205). 

Amended Order Approving Stipulation and Entry of Partial Decrees 
(Consolidated Subcase No. 75-13316 (Wild & Scenic Rivers Act 
Claims, Nov. 17, 2004). 

Order of Partial Decree on Uncontested Federal Water Right Claims, 
dated February 28, 2012 (Water Rights Agreement Between the State 
ofldaho and the United States for Yellowstone National Park). 

2545 

2600 

2643 
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2781 

2822 

Case 1:22-cv-00236-DKG   Document 9   Filed 06/24/22   Page 119 of 176



-.., --.. .. .. -.., -------.. .. --------., 
.., 
.., ----------... -• 

ATTACHMENT 5 

LIST OF WATER RIGHT 
NUMBERS FOR FILED WATER 
RIGHT CLAIMS DECREED AS 
DISALLOWED consisting of 
66 pages. 

The disallowed water right numbers listed in Attachment 5 fall into two categories: 

(1) water right numbers where the actual claimed use of water was adjudicated to be 

disallowed; and (2) water right numbers where the water right was split subsequent to the 

filing of the director's report, with the claimed use of water being decreed under the water 

right numbers for the "children" rights, and the number for the "parent" right having been 

decreed disallowed for purposes of closing the subcase number in the court's register of 

action. Please consult the Idaho Department of Water Resources for further inquiry 

regarding any of the disallowed water right numbers listed in Attachment 5. 
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ATTACHMENT 6 

LIST OF WATER RIGHT 
NUMBERS FOR UNCLAIMED 
WATER RIGHTS DECREED AS 
DISALLOWED consisting of 

24 pages. 
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ATTACHMENT 7 

June 28, 2012, Order Governing 
Procedures in the SRBA for 
Adjudication of Deferred De 
Minimis Domestic and Stock 
Water Claims consisting of 
6 pages . 
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ATTACHMENT 8 

INSTRUCTIONS ON 
SEARCHING THE FINAL 
UNIFIED DECREE consisting of 

5 pages. 
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Order on State of Idaho's Motion for 
Partial Summary Judgment on Issue 
No. 2. Subcase No. 00-91013 (Basin­
Wide Issue 13) (July 12, 2011) 
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Register of Actions, Twin Falls Case 
No. 39576 (i.e., SRBA Main Case) 
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EXHIBIT C 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copy of 2017 Idaho Senate Bill No. 1111  
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EXHIBIT D 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copy of 2022 Idaho House Bill No. 608  
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EXHIBIT E 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copy of 2018 Idaho House Bill No. 718 
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EXHIBIT F 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copy of 2018 Idaho Senate Bill No. 1305 
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EXHIBIT G 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copy of 2020 Idaho House Bill No. 592 
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EXHIBIT H 
to 

Answer to Complaint for Declaratory  
and Injunctive Relief  

(Case No. 1:22-cv-00236-DKG) 
 
 

Copies of SRBA Partial Decrees for  
Federal Law-Based Stockwater Rights  

(“Federal Reserved Rights”) 
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