[bookmark: _GoBack]To:  	   IDWR Board of Directors
From:  	   Jann Higdem
Date: 	   July 3, 2017
Subject:   The SF Clearwater River Special Supplement for Small Scale Suction Dredge Mining

Thank you for the opportunity to address the Board on this very important topic. There are several topics I would like to address in this comment letter. 1) The history of the Special Supplement and its conditions; 2) What IDEQ has stated is the most important criteria for TMDL compliance with water quality standards in the SF Clearwater;  3) The Natural & Recreational river designations need to be scientifically re-evaluated on a state-wide basis; and 4) There is no way currently that anyone can suction dredge on the SFCR because the EPA said no suction dredge mining is allowed in bull trout habitat.

1) As far as I can discern, the Special Supplement commenced in 2002, contrary to 2004 as given at the hearing, and was in effect before the basin’s Water Plan was published in 2005. It contained 5 simple special conditions: 1) the desired dredging area had to be specifically identified and located on a map, including the total length of the riverbed; 2) the area identified had to have onsite inspections from IDWR & other agencies before dredging could occur; 3) dredging would not be allowed in any area not cited by the dredger or where the agencies disapproved of; 4) only the submitting dredger was allowed to dredge & had to have the permit on-site when dredging; and 5) the dredger was also subject to following other agency laws and violations would bring legal action against them. The allowable dredging season in the SFCR was from July 15 – August 15. These conditions remained constant and effective from 2002 – 2010. The threatened/endangered species and the environment were protected with these 5 conditions, which were supplemental, or in addition to the other conditions in the General Permit. 

After 2010 the IDWR, on its own, due to a shortage of staff decided to drop the Special Supplement and it was not instituted again until 2016. This was a direct violation of the Sub-basin’s Water Plan. IDWR broke the law because it was short staffed. Evidently it was ok to break the law, because they continued to break it until the ICL threatened to sue them if they didn’t re-institute it. The IDWR also violated the Water Plan Law in 2009-2011, when it arbitrarily & for unknown reasons, altered the dredging season from the Plan’s stated starting date of July 15, to July 25. This shortened the season illegally by 10 days. I understand that Rep. Paul Shepherd met with IDWR in 2011 about this and the starting date was corrected to match the Plan.  Clearly, IDWR felt free to violate the law, when it felt the need to. Was the Board or the legislators notified of this? 

There was an MOU signed in 2013 between the USFS and IDWR  focused around information sharing regarding the SFCR. It is unclear what instigated the need for this, but the end result was the NEPA processed 2016 Decision Notice (DN) & Finding of No Significant Impact (FONSI) for specific numbers of dredging operations in 2 creeks and the SFCR. The 25 conditions listed in this document are virtually word for word what the 2016 Special Supplement contained. Straight down the list. There were a couple of minor differences. If one looks at the whole of the IDWR permitting process, one would see that the General Permit’s conditions covers much of 25 conditions on the Special Supplement. They are redundant and overly verbose/detailed. Having signed and complied with the General Permit & the (earlier) Special Supplement would have the same exact effects to the endangered/threatened aquatic species and the environment. The Bull Trout were listed long before 2016. This is not a valid reason to suddenly become so protective of them. It is my opinion that IDWR should return to the original 5 conditions and determine if anything in the current conditions are not basically contained in either of the 2 documents the SF dredgers must sign. In other words, IDWR’s General Permit & the original 5 conditions cover current condition numbers: 1-4, 11-14 etc. Some are similar such as Permits on-site & tags on machines. Others are ludicrous & overbearing, such as dredging only in daylight hours. During the season, there is daylight from around 4:00 AM – 9:00 PM, so IDWR is saying you can’t dredge for about 7 hours or use lights. Get rid of this & others like it. There is no scientific basis for them.

2) The 2003 IDEQ TMDL document for the SFCR basin is a very long document that frequently states there really are no sediment or temperature TMDL violations for small-scale suction dredging. That there are other point sources that are more important to control. According to John Cardwell, who helped develop the 314 ton/day sediment limitation, they had to have a value to please the EPA. He got the number of permits for the latest 3 years and went with the most to use in the formula. If there had been more, they would have used that number. Mr. Cardwell then used extremely generous amounts per hour, knowing it was far more than any dredge could do. He then used an 8-hour work day, knowing the dredgers generally only actual dredge about half of that. Combining all of these far-out generalities the formula he came up with was the 314 tons/day, which Mr. Cardwell told me was designed to keep the dredgers dredging, not restrict them. Both EPA and the USFS have misunderstood the document’s meaning and instead of placing the emphasis on an unattainable 314 t/d Waste Load Allocation, it has placed the emphasis on a number of operations. They had to deny the accuracy of the various agency studies that all stated small-scale suction dredging was not harmful to aquatic species or the environment, especially with the knowledge provided by the agencies as to spawning & rearing seasons and locations. In my opinion, the Board needs to converse with Mr. Cardwell directly to understand there is no environmental need set a limit of 15 operations in the South Fork. The Board should converse with Mr. Greeley at the USFS who performed monitoring & evaluations on the dredgers on the SFCR last season. Or obtain a copy of his report. For the most part, all was fine. It was completing paperwork that were the main issues encountered. Please drop the number requirement and let the dredgers dredge the claims they have legally paid BLM for the right to. There need not be a “taking of property” by denying those who are slower to file. 

It must be noted that the 2006 IDEQ Implementation Plan for the SFCR Sub-basin expected over $9 million to be spent to bring the area into TMDL compliance. What is the current water quality of the SFCR after spending at least some of this amount? No one knows, because the IDEQ has failed to followed Idaho Codes that mandate it to perform a 5-yr review of their adequacy. IDEQ should have completed this state mandated requirement in 2008, but it too has chosen to break the law due to low staffing levels.  All agencies are forced to use outdated data in their planning. Why?

3) In 1968, President Johnson signed the Wild & Scenic Rivers Act. In 1979, President Carter issued a Memorandum to federal agencies stating in part, “Each federal agency shall, as part of its normal planning and environmental review process, take care to avoid or mitigate adverse effects on rivers identified in the Nationwide Inventory, prepared by the Heritage Conservation and Recreation Service in the Department of the Interior. Agencies shall, as part of their normal environmental process, consult with the Heritage Conservation and Recreation Service (now the the National Park Service's Rivers, Trails & Conservation Assistance Program) prior to taking actions which could effectively foreclose wild, scenic, or recreational river status on rivers in the Inventory.

“Each Federal agency with responsibility for administering public lands shall, as part of its ongoing land use planning and management activities and environmental review process, make an assessment of whether the rivers identified in the Nationwide Inventory and which are on their lands are suitable for inclusion in the Wild and Scenic Rivers System, the agency shall, to the extent of the agency's authority, promptly take such steps as are needed to protect and manage the river and the surrounding area in a fashion comparable to rivers already included in the Wild and Scenic Rivers System. In addition, the agency is encouraged, pursuant to the revised Guidelines, to work with the Agriculture and the Interior Departments to prepare legislation to designate the river as part of the Wild and Scenic Rivers System if appropriate.
Please give these assignments your immediate attention.”(emphasis added).  In my opinion, this amounts to a federal taking of Idaho’s waters.

It is unclear why the National Park Service (NPS) was selected to make the designations to the Nationwide River Inventory. By 1982, the NPS, through an arbitrary non-NEPA process, decided which waters in the nation should be listed as wild, scenic,&  recreational, and waters that were “eligible” for these 3 categories, the NRI. They did not include the SFCR in this year, but added it and many others as eligible for Recreational River status in 1993, using the same process. In all, the NPS has decided that over 2,200 miles of rivers in Idaho are eligible for nationally declared Recreational Rivers. Over 12% of these miles are located in Idaho County. The USFS has obviously taken steps to protect & manage the SFCR in a manner that other designated Recreational  Rivers in the W-S Rivers System is. In the USFS Final Environmental Assessment that accompanies the Decision Notice, Ms Probert mentions that the assessment by President Carter has not occurred yet, after a request was made 38 years ago to give them their immediate attention. If Memorandums are considered lawful, then the USFS has also chosen to break the law, without benefit of a reason.

The Council on Environmental Quality (CEQ) gave the federal agencies guidance as to how they must take care to avoid or mitigate actions that could adversely affect NRI segments. It cites dredging & filling as a reason that would generally require a consultation with the NPS and lists Instream or surface mining as "likely to cause serious adverse effects if they are constructed adjacent to or in close proximity to an Inventory river.” In addition, CEQ states in part, “If you have prepared a document which finds that there would be no adverse effects - such as a Finding of No Significant Impact under the CEQ NEPA regulations - you should send a courtesy copy to the NPS filed office in your region.” I see no document that demonstrates NPS involvement in the DN/FONSI. Perhaps the USFS set the conditions on the SFCR so stringently because it did not want to involve the NPS. 

The Board, back then, completely supported and accepted the designations that were arbitrarily handed out by the NPS. It may not have known that the USFS would never perform assessments on the rivers designated. It is not in their best interest to potentially give their control of the NRI designated rivers back to Idaho. I urge the Board to re-evaluate the entire NRI in Idaho and insist that the USFS & BLM fulfill the duties as given them by the highest executive in the nation. I also encourage a better scientific process to be used than what was scantily & incompletely presented in the SFCR sub-basin Water Plan. Is it really necessary to have identically prohibited activities on natural and recreational rivers? Was the science sound, or the politics? 

4) The EPA issued a NPDES General Permit for small-scale suction dredgers in Idaho in 2013. It will expire in 2018. The permit specifically states that no NPDES permit will be issued on the SFCR because it contains bull trout critical habitat. It is unclear how the EPA can be polar to the USFS & IDWR demands that a fisheries biologist must approve of the proposed location in that their activities will not be harmful to any of the species of concern. Not just the bull trout. Additionally, the season set for dredging in this area is well after the bull trout have “done their business”.  The EPA has dramatically erred in this decision and basically run over the USFS, BLM & IDWR. 

The problem becomes the USFS & IDWR allow dredging in the SFCR under conditions that are protective of aquatic life and the environment. The EPA strictly forbids it and refuses to issue a NPDES permit at all. Without the issuance of a NPDES permit, the dredger is commiting a federal misdemeanor crime. The fines & imprisonment for this misdemeanor directly contradict the fines & imprisonment for the state violations to the order of multitudes. The IDWR Special Supplement, at this point, is condoning the dredgers to break the law by issuing a permit at all. This is NOT the way dredge miners should be treated when it has been shown over & over again that their sediment outputs are not harmful at all. I believe the SFCR is a  State-held water . I would like the Board to consider whether the SFCR, a non-navigable, non-commercial river, is a State-held water or a Federally-held water and if it is a State-held water, then take some action with all of the agencies to assert this determination.

In summary, I would like to see the Board & IDWR, for the 2018 season, review the General Permit & original Special Supplement as a single document, and add only that which is reasonable and not overly regulatory for an industry that has been declared non-harmful to aquatic species and the environment. Also compare the “damage” done to the riverbed by the dredges to the damage done by spring run-off! If this is done, I think the list of conditions will shrink sizably and probably be accepted by not only Tenmile Mining District, but all of the affected legally recognized Mining Districts in the area. The Board should also consider that gold is considered a Strategic metal by the U.S. Government. It is necessary for the manufacturing of many products that everyone must have. It was once what backed the USD and at some point in time it could again. Please, let the dredgers dredge. 

Respectfully submitted,

Jann Higdem
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