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IN THE DISTRICT COURT OF THE FIFTH JUDICIA 'DTSTR‘I'(BI'#W*O'F@THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE: THE GENERAL ) Case No.: 59576
ADJUDICATION OF RIGHTS )
TO THE USE OF WATER FROM ) COMMENCEMENT ORDER FOR THE
THE PALOUSE RIVER BASIN ) PALOUSE RIVER BASIN
WATER SYSTEM )} ADJUDICATION

)

)

L.
BACKGROUND

On October 3, 2016, the State of [daho filed a petition to commence a general
adjudication inter se of all rights arising under state or federal law to the use of surface and
ground water for the Palouse River Basin water system (“Petition”). The Petition is filed
pursuant to Idaho Code § 42-1406B(1). The State and the United States subsequently filed a
Stipulation for Establishment of Procedure for the Adjudication of De Minimis Domestic and
Stock Water Claims (“Stipulation™). The Stipulation regards the procedures for the adjudication
of de minimis domestic and stockwater claims as defined by Idaho Code §§ 42-1401A(4) and
(11). The commencement hearing on the Petiiion was held in Moscow, 1daho on January 18,
2017. The Court having issued a Memorandum Decision on Petition to Commence Palouse
River Basin General Adjudication concurrently herewith makes the findings of fact and

conclusions of law set forth herein.

1L
FINDINGS OF FACT
L On behalf of the Director of the Idaho Department of Water Resources
(“Department™), the Department prepared a notice of filing of a petition for the general
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adjudication that contained the information and enclosures required by Idaho Code § 42-1407(3)
(“Notice of Filing”). The Department served a copy of the Petition, Stipulation, and Notice of
Filing on the State, the United States, the Department, and Indian tribes either residing or

possibly having interests within the boundaries of the Palouse River Basin water system,

including:
Shoshone-Paiute Tribes Kootenai Indian Tribe
Coeur d’Alene Tribe of Indians Nez Perce Tribal Executive Committee
Shoshone-Bannock Tribes Kalispel Tribe
Spokane Tribe of Indians Confederated Tribes of the Colville Reservation

Confederated Salish & Kootenai Tribes

Z. The Department published the Notice of Filing for three consecutive weeks in
newspapers of gencral circulation, including the Lewiston Tribune, Moscow-Pullman Daily
News, and St. Maries Gazette Record.

3. The Department filed an Affidavit of Service on January 12, 2017.

4, The Court held the commencement hearing on January 18, 2017, in Moscow,
Idaho. No one appeared in opposition to the State’s Petition.

3. This Court issued a Memorandum Decision on Petition to Commence Palouse

River Basin General Adjudication concurrently with this Order.

IIL.
CONCLUSIONS OF LAW

Based upon the findings of fact in this matter, the Court makes the following conclusions
of law:

1. The Notice of Filing complied with the requirements of Idaho Code § 42-1407.

2, The Director complied with Idaho Code § 42-1407 in service and in publication
of the Notice of Filing.

3 The deferral procedure for the adjudication of domestic and stockwater rights as
defined by Idaho Code §§ 42-1401A(4) and (11) as set forth in the Stipulation complies with the
terms of the McCarran Amendment, 43 U.S.C. § 666,

4. The Petition is unopposed.
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IV.
ORDER

Therefore, based on the findings of fact and conclusions of law and on the record in this
matter, THE FOLLOWING ARE HEREBY ORDERED:

L Pursuant to 1daho Rule of Civil Procedure 52(a) the Memorandum Decision on
Petition to Commence Palouse River Basin General Adjudication issued concurrently herewith is
adopted as further findings of fact and conclusions of law.

2. The Palouse River Basin Adjudication is commenced as authorized by Idaho
Code § 42-1406B as a general adjudication inter se of all rights arising under state or federal law
to the use of surface and ground waters from the Palouse River Basin water system within the

State of Idaho.

3. The boundaries of the Palouse River Basin water system to be adjudicated are as

follows:

Beginning on the western boundary line of the state of Idaho at the northwest
corner of Latah County in Section 25, Township 44 North, Range 6 West, B.M.;
thence continuing in a generally easterly direction from the western boundary of
the state along the northern boundary of Latah County to the point where the
county line common to Benewah and Latah counties meet the east side of Section
28, Township 43 North, Range 4 West, B.M.; thence continuing casterly into
Benewah County along the ridge lines and mountain peaks separating the Palouse
River drainage to the south, from the Cocur d’Alene-Spokane River to the north
and east, while crossing the county line between Benewah and Latah counties
multiple times to a point in the NE % of the NW Y of Section 22, Township 42
North, Range [ West, B.M. where the ridge lines and mountain peaks begin
separating the Palouse River drainage to the west and north from the Clearwater
River drainage to the cast and south; thence continuing generally southerly and
westerly along the ridge lines, mountain peaks and hills separating the Palouse
River drainage from the Clearwater River drainage, into Nez Perce County to the
western boundary of the state; thence north along the western boundary of the
state to the point of beginning.

Such that all of the water system is upstream of the state line between Idaho and
Washington and includes all surface water and ground waters of; the Cow Creek-
Union Flat Creek drainage before such waters reach Washington, the Thorn
Creek-Little Thorn Creek drainage before such waters reach Washington, the
South Fork of the Palouse River drainage before such waters reach Washington,
the Paradise Creek drainage before such waters reach Washington, the Missouri
Flat Creek drainage before such waters reach Washington, the Fourmile Creek
drainage before such waters reach Washington, the Duffield Creek drainage
before such waters reach Washington, the Cedar Creek drainage before such
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waters reach Washington, the Silver Creek drainage before such waters reach
Washington, the North and South Forks of Pine Creek drainage before such
waters reach Washington and the Willow Creek drainage before such waters
reach Washington. All of these drainages are ultimately tributaries of the Palouse
River in Washington, and contain portions of Benewah, Latah and Nez Perce
Counties in Idaho.

A map showing the boundaries of the water system is set forth in Exhibit 1, which is attached
hereto and incorporated herein by reference. All waters in the state of Idaho within the
boundaries set forth above are included in this adjudication.

4. Counties partly located within the boundarics of the water system include the
following: Benewah, Latah and Nez Perce Counties.

5. All classes of water users and all hydrologic sub-basins within the system
described in paragraph 3 above shall be adjudicated as part of the Palouse River Basin
Adjudication.

6. No uses of water are excluded from the adjudication. However, it is possible to
defer the adjudication of de minimis domestic and stockwater rights as defined by Idaho Code §§
42-1401(4) and (11) as set forth in the Stipulation, within the terms of the McCarran
Amendment. The procedures for adjudicating de minimis domestic and stockwater claims shall
be as set forth in the Order Establishing Procedures for the Adjudication of De Minimis
Domestic and Stockwater Uses in the Palouse River Basin Adjudication issued in the above-
captioned matter, a copy of which is attached hereto as Exhibit 2 and incorporated herein by
reference.

7 All claimants asserting rights to the use of surface and groundwaters under state
law from the above-described water system, including pursuant to state license, historic use,
federal or state court decree and holders of permits for which proof of beneficial use was filed on
or prior to the date of entry of this Order, shall file a notice of claim with the Director as
provided in ldaho Code § 42-1409, unless claimants elect to defer the adjudication of domestic
and stockwater rights as defined by subsections (4) and (11) of Idaho Code § 42-1401A. All
claimants asserting rights to the use of surface and groundwaters under federal law from the
above-described water system shall file a notice of claim as required by the Notice of Order

Commencing a General Adjudication prepared by the Director or as otherwise ordered by the
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Court, unless the claimants elect to defer the adjudication of domestic and stockwater rights as
defined by subsections (4) and (11) of Idaho Code § 42-1401A.

8. The Director is authorized to prepare the Notice of Order Commencing a General
Adjudication in accordance with Idaho Code § 42-1408(1). The Director shall serve the Notice
of Order as provided in Idaho Code § 42-1408(2) and send a Notice of Order by ordinary mail to
all persons who submit a written request to the Dircctor as required by I[daho Code § 42-1408(3).
The Court approves the Director’s proposed method for conducting second round service as
required by Idaho Code § 42-1408(4).

9, The Director shall commence an investigation of all uses of water from the
system in accordance with Idaho Code § 42-1410 and file a report in accordance with Idaho
Code § 42-1411.

10.  The Director shall file with the Court affidavits of service and other documents
stating the persons served with a copy of the Notice of Order. The affidavits shall contain the
address used for service for each person served.

11.  The Clerk of the District Court shall send a certified copy of this Order to the
Director, and shall send a conformed copy to all persons appearing before the Court at the

commencement hearing in accordance with the Idaho Rules of Civil Procedure.

DATED: Mmeh V1,207 /ﬂﬂ—

ZERIC 1. WILDMAN
Presiding Judge
Palouse River Basin Adjudication

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), .LR.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may

issue and an appeal may be taken as provided by the Idaho Appellate Rules.
DATED: Mmeh |, 2017. f—\ ? ?

ﬁlﬁc 1. FILDMAN

Presiding Judge
Palouse River Basin Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF— E’W/)E-

THE STATE OF [DAHO IN AND FOR THE COUNTY OF TWIN FALLS

CAEE NO. 00-59576

)
In Re the Qensral Adjudiestion of )
Righis to the Use of Water from the ) STIPULATION FOR ESTABLISEHMENT OF
Palouse River Bagin Water System ) PROCEDURE FOR THE ADJUDICATION OF
) DE MINIMIS DOMESTIC AND STOCK WATER
) CLAIMS
DESCRIFTIVE SUMMARY

This document aets forth the agroamant botwoea the United States and the State of Idsho
regarding the procodure for the adjudication of e minimis domestic end stock water claima in
the Palouse River Basin Water Systers.

STIPULATION

The Ste of 1daho and! ity agencies and the Director of the Department of Wter
Rewcuroes, by and through their stiomey, Clive J. Strong, and the United States, by and through
ity attornsy, Vanessa Boyd Willard, stigulate that the following procedures for tha adjudication
of de minbmiy domestic and stock water claims as defined by ldaho Code § 42-1401A¢4) and (11)
shall be used in the sbove-aatitied procesding: '

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR THE ADJUDICATION OF
DE MINTMIS DOMESTIC AND BTOCK WATER CLAIMS - |

EXHIBIT
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1. Al claimanty of dr mimimis domestic end stock water uses as definad in Idsho
Code § 42-1401A(4) and (11), (hereinatter reforred to as “de minimis clalmants™ shatl be joinad
#x prrtieg in this proceeding and will be bound by ell decrees anteced tn this case, including the
final dearee. Any objections which a ds minimis claimant or xriy other claimant muy have to any
and all claims being adjudicated in this proceeding must be timely reived fn this procasding in
mocordance with Idaho Cods § 42-1412 o be forever berred,
_ 2 Dcmmddpmmyelmmhw:ﬂui:clmmﬂyldjudimadmmm
postpone the adjudication of their claima by following tha altemutive procadure set forth in
paragraph 3, [nfim. f n de mirimis claiment cleots 1o have his or her domestic or stock water
alaima (or both) fully adfudivated now, then the ds mimimiy claiment must file & notice of slrim
as provided by Jdaho Code § 42-1409 and pay any filing foes required by Idaho Cods § 42-1414,

3. Demintois claimants may elect to defer adjodication o their clairas 10 & It
time in this proceeding; provided however, eaoh defecred claim when finally adjudicated shal{ be
limited ¢ 00 more than those amounts end for thoss uses et forth i Jdaho Code § 42-1401A(4)
and (11} as enacted by the Act of March 24, 1997, ch 374, 1997 Idaho Sess. Laws 1192,
Additionally, each dg prinimis clalmant must agree to have any domestie or stock weter claim
dearsed prior to seeking sutharieation from the Director to change the point of diversion, place
of use, purpose of use, or period of uss; provided that if any such changs iy for the purpose of
agyregeting more than one indtvidust domestic or stock water cleim, the consumptive quentity of
each right to be aggrogated mey not excoed the lexser of that mmount hitorically used or 13,000
galions per day. There shall be no presumption that either the diversion requirement or the
actual copmmptive use for tha water vight to be chinged wia equal to 13,000 gallons per day or
any other quantity grexter than sotnal historic use. If this option 1n elected, & defecred de minimis

STIPULATION FOR ESTABLISKMENT OF PROCEDURE FOR THE ADJUDICATION OF
DE MINIMIS DOMESTIC AND STOCE WATER CLAIMS -2
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claimant will ot be required to e a notice of claim &t this time or to pay any filing fee untll
such time ag the cleimant seeks to have the deferred claim decreed,

A, Election of this procedure will not result in a loss of such de minimis domestic or
 mock water cleim nor will such deficred de minimir claimunt be precluded from sstsblishing the
requisite clements of his or her dy mintaris claim at & subsequent time using the summary
procedure described heredn,

B.  Asprovided by daho Cods § 42-604, as rights in & basin are adjudicaiad, the
idaho Department of Water Resouroes will establish water distriots, If & oall is made for water
within & water district, the Director will administer all rights within the water district pursuant to
Idsho Code § 42-607. A claimant who hay slacted to defer adjudication of & de minimis
domestic or stock water claim will be required to seek & final adjudication of the clalm prior to
requesting distribution pursuent to Idahe Code § 42-507.

€. Inorderto obtain an adjudicatsd water right, 0 alaimant of & deferred de meinimis
domestic or sock water cleim shall file & motion for determination of the claim with this court.

D.  The foliowing provisians are required to institute a determination of a defurred de
meinimis doroestic or stock warter claim,

1. The deferred de minimis claimant shall file with this district court & motion
for determination of the domestic and stock water claim with an mttached
nortioe of dlaimn on & form providad by the Director and shall serve the
. Smdﬁuh.hbhthﬂmdSmmdpmmWM
relief 1s sought. The claimant shall alsc cause to be published & notice of
the pendency and purpose of ths mation once « week for not less then
thres {3) weeks in & newspaper of peneral chroulation in tha county in
which the polet of diversion 1y located or as otherwise required by the

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR THE ADJURICATION OF
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court, Service upon the United States shall be sscomplighed by sending a
copy of the motion and claim form by amtifisd mail to the United States

Attornsy for the District of idaho snd United Staies Attorney Genere] in

‘Washington, D.C.

2. Anypatty who chjects to the claim ahall, within forty-five (45) days fom
the date of the first publicstion of the notios, file with the distriot conrt
written notice of such objection stating the reasons for the objection. A
copy of an objection shall be served on the State of Idahs, the Direstor, the
United States, the person whose elaim is belng objected to, and all persms
who heve appeared in response to the mation.

3. The Director within thirty (30) deys of the sxpiration of the time fixed &
file an chjection with the district court, ahall fie with the district court
notification ez to whether the Direstor will conduat an examination of the
claim and whether the Director will prepares for submittal 1o the distriet
court & report oo the claim. The Director may commence an examination
of the water system in accordance with the provisions of Idahe Code § 42-
1410, Notificetion to the district court that & report will be prepared shall
include wn spproximation of the tme when the report will be completed,
and an estimate of the Diretor's coms that will be inowmed in conducting
the examination and in proparing the report. A deferred de minimis
claimant ahall then be required to advance to the Director the eatimated
costs of conducting the examinstion and of proparing the report. Prior to
the filing of tha report with the district court, the daferred de mrintmis
claimanmt shall pay the balance of the Director’s verified costs arbe

STIPULATION FOR ESTABLISHMENT OF FROCEDURE FOR THE ADJUDICATION OF
DE MINIMIS DOMESTIC AND STOCK WATER CLAIMS - 4 :
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refindod any unused estimated costs advancad to the Director. In the
ovent the defarred de minimiz claimant shall contest the Director’s cogts,
the district court shall then determine & reasonable oot ta be paid by the
deferred de minimis ciaimant.

4. The defarred ds minimis claimants shall be required to pay the fallowing
| additional costs and expenses of the proossding: Any filing fess of the
claimant, snd costs of publication. Pursuant to 43 US.C. § 666 no

Judgment for oosts shall be assessed ageinst the United States,

5. The Director shall fils the report with the district court upon completion
and shall pend & copy of the report to the United States, to all parties who
filed objections, and to all parsons against whom relief is sought.
Objootions to the report of the Director, responsas to the cbjections, and
hearing upon the objections shal! be in sccordance with the provisions of
Tdaho Code § 42-1412.

6. Forthose cosen In which the Director notifies the distriot court that the
Diractor does not itend t prepare n report, the district court will proosed
with ¢ hoaring, snd ey party having filed u timely cbjsction with the
distriot oourt may sppear and challenge the claim  The district court may
order the Director to prepare a repart following n hering on the defarred
ds mintmiz vlakmurnt's motion.

7. Thedistriot court elerk shall not scoept for filing any motion under this
procadure unless the claiment cerfifies on the orignal docament the date
and the manner of rervice of the motion on the State of Idsho, the
Direstor, the United States, snd the persons against whom raitef ty saught.

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR THE ADJUDICATION OF
DE MINIMIS DOMESTIC AND STOCK WATER CLAIMSE - 5
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8.  The deferred de minimis claimant shall have the burdans of proof end of
persassion In establishing each and every elemant of his or her cliim.
9.  Venue for hearings on dafarred domestic and stock water claims shall be
In the aounty in which the poizt of divacsion is lonsied unlses otharwise
ordered by this district court
E.  Appeals of sy orders or decress atarsd under this summary procedtre shall ba
governad by the mies applicabie to appeals of orders entered in the Palonse River Basin Water

) System.

F.  The district comrt retaing continning jurisdiction of the subject macter in this
proceeding, and the parties to this proceeding, fx' ths purpose of adjudicating daferred de
minimis domestio or stock water claima, The diatrict court on the motion of any party hereto,

inciuding » successor-in-tnterest, may sdjudicate o defrred de minimis domestic or mock water :

claim onder the altermnative procadure sat forth in this stipulation.

4, Counsal for the Uited States is eatering into this stipulation in order to
accommodate the State of [daho's desire 1 stresmline the instant phase of the adjudication.
Counsel for the Unitod States and the State of Idsho agroo that the proposed procodures mest the
requirements of the MeCarren Amendmant, 43 U.S.C. 666, becanse all water users, including
those cleiming ds minimis demeatic and stock watering rights, will be served and made parties to
this adjudication, xnd will eventually have thelr rights udjudicated, either in this phase of the
proceading or pursuant to the procedures set forth in this stipuletion. 1t should not be inferred,
however, that by signing this stipulation, the United Statos recommends ar otherwiss snooutages
ATy water wser to elect to defer the adjudication of his or her water tights.

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR THE ADJUDICATION OF
DE MINIMIS DOMESTIC AND BTOCK WATER CLAIMS - §



th

DATED this /7 Fday of JCU\ Ll Y , 2017.

STATE OF IDAHO

Idaho Attorney General's Office

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR THE ADJUDICATION OF
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paTED s 2] & day of FebW , 2017,

UNITED STATES

Lot )

YANESSA BOYD WILLARD
Trial Attorney
United States Deparmment of Justice

STIPULATION FOR ESTABLISHMENT OF PROCEDURE FOR, THE ADJUDICATION OF
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