State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
Governor

KARL J. DREHER
November 19, 2002 Director

RECEIVED
To: Water Users on Little Canyon Creek | NOV 2 0 2002

Re: Measuring Devices for Water District No. 61D Department of Water Resources
Dear Interested Parties:

The Department of Water Resources (department) has issued the
enclosed Preliminary Order pursuant to section 67-5243, Idaho Code. It can
and will become a final order without further action of the Department
unless a party petitions for reconsideration or files an exception and/or
brief as described in the enclosed information sheet.

If you have any questions, please call me at (208) 334-2190.
Sincerely,

O\t mbo—

Dan Nelson
Senior Water Right Agent

Enclosures

CC: Norm Young
Glen Saxton
Dick Larson



EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order or approved document s a "Preliminary Order” issued by the department
pursuant to section 67-5243, Idaho Code. |tcan and will become a final order without further action
of the Department of Water Resources (“department”) unless a party petitions for reconsideration,
files an exception and brief, or requests a hearing as further described below:

PETITION FOR RECONSIDERATION

“Any party may file a petition for reconsideration of a preliminary order with the department within
fourteen (14) days of the service date of this order. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied by
operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service date of a
denial of a petition for reconsideration from this preliminary order, or (c) the failure within twenty-one
(21) days to grant or deny a petition for reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary order and may file briefs in support of
the party's position on any issue in the proceeding with the Director. Otherwise, this preliminary
order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing
on the matter may request a hearing pursuant to section 42-1701A(3), idaho Code. A written
petition contesting the action of the Director and requesting a hearing shall be filed within fifteen (15)
days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all parties an
opportunity to file briefs in support of or taking exceptions to the preliminary order and may schedule
oral argument in the matter before issuing a final order. If oral arguments are to be heard, the
Director will within a reasonable time period notify each party of the place, date and hour for the
argument of the case. Unless the Director orders otherwise, all oral arguments will be heard in
Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Director in
connection with the preliminary order shall be served on all other parties to the proceedings in
accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs, oral
argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), ldaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party
has filed a petition for reconsideration with the agency head, the final order becomes
effective when: '

(a) the petition for reconsideration is disposed of, or

(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final, any
party aggrieved by the final order or orders previously issued in this case may appeal the final order
and all previously issued orders in this case to district court by filing a petition in the district court of
the county in which:

i. A hearing was held,

. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF REQUIRING MEASURING )
DEVICES AND CONTROLLING WORKS ON LITTLE ) PRELIMINARY
CANYON CREEK, WATER DISTRICT NO. 61D ) ORDER !
)
FINDINGS OF FACT
1. Diversions of water from Little Canyon Creek and its tributaries are controlled

and regulated by the watermaster of Water District no. 61D, Little Canyon Creek.

2. The water rights authorizing diversion of water from Little Canyon Creek were
decreed in the case of Herron v Morrow and Van Fleet, (4th Judicial District, 1904). The rights
authorizing diversion of water from Little Canyon Creek have been or will soon be decreed by
the Snake River Basin Adjudication Court.

3. Not all of the waterusers owning water rights authorizing the diversion of water
from Little Canyon Creek and its tributaries have installed, constructed, and maintained adequate
measuring devices and controlling works for administration by the watermaster and delivery of
water to the waterusers.

4, The watermaster of Water District no. 61D has been required, in some cases, to
determine water deliveries by estimating diversion rates based on imprecise methods of
measurement or control.

5. During the 2002 annual meeting of Water District no. 61D, the district members
decided to mail ballots to Canyon Creek Water Users with the annual assessment notices. The
water users were asked to vote whether the Idaho Department of Water Resources (IDWR)
should issue an order requiring measurement devices and locking headgates on the diversions in
the district. The inclusion of the ballots in the assessment notice allowed all the members of the
district to comment on the issuance of the order. By vote, the majority of the members returning
ballots voted in favor of IDWR issuing the order.
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CONCLUSIONS OF LAW
1. Idaho Code § 42-701 states, in part:

1) The appropriators or users of any public waters of the state of Idaho shall
maintain to the satisfaction of the director of the department of water resources
suitable headgates and controlling works at the point where the water is diverted.
Each device shall be of such construction that it can be locked and kept closed by
the watermaster or other officer in charge, and shall also be of such construction
as to regulate the flow of water at the diversion point. Each such appropriator
shall construct and maintain, when required by the director of the department of
water resources, a rating flume or other measuring device at such point as is most
practical in such canal, ditch, wellhead or pipeline for the purpose of assisting the
watermaster or department in determining the amount of water that may be
diverted into said canal, ditch, wellhead or pipeline from the stream, well or other
source of public water. Plans for such headgates, rating flumes or other
measuring devices shall be approved by the department of water resources.

A3) Any appropriator or user of the public waters of the state of Idaho that
neglects or refuses to construct or maintain such headgates, controlling works, or
measuring devices. . ., upon receiving ten (10) days’ notice from the director of
the department of water resources within which to begin and diligently pursue to
completion the construction or installation of the required device or devices or to
begin and diligently pursue to completion a remedy to such defects as exist in
accordance with said notice, then the director of the department of water
resources may order the duly qualified and acting watermaster of the water district
to shut off and refuse to deliver at the point of diversion, the water owned by such
appropriator or user until the user does construct and maintain such headgates,
controlling works or measuring devices or remedy the defects which exist or the
director may take action pursuant to section 42-1701B, Idaho Code, to enforce the
requirement to construct, install or maintain such devices.

4) The appropriators or users of the public waters of the state of Idaho shall
be given a reasonable time within which to complete construction of such
headgates, controlling works or measuring devices, depending upon the size and
extent thereof, when due diligence has been used in the prosecution of such work.

2. An order should be issued again requiring the water users of Little Canyon Creek
and its tributaries to install, construct, and maintain adequate measuring devices and controlling
works. :
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ORDER

IT IS HEREBY ORDERED that on or before April 1, 2003, the water users diverting
water from Little Canyon Creek and its tributaries shall install, construct, and maintain
measuring devices and lockable controlling works of a type acceptable to IDWR at each
diversion point. Water users impounding water with a dam or pond for a diversion point
must also install, construct, and maintain measuring devices and lockable controlling
works of a type acceptable to IDWR on the creek’s bypass ditch or channel. All users must
install these devices unless expressly exempted by IDWR after a showing by a water right holder
that the structures are unnecessary.

IT IS FURTHER ORDERED that, after April 1, 2003, the watermaster of Water
District no. 61D shall shut off and refuse to deliver water from Little Canyon Creek and its
tributaries to any water user authorized to divert water from Little Canyon and its tributaries who
has not installed, constructed, and properly maintained adequate lockable controlling works and

measuring devices.

Dated this 18 ~day of November, 2002.

GARY SPACKMAN
Western Regional Manager
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) CERTIFICATE OF MAILING

I hereby certify that on this l i day of November 2002 I mailed a true and correct copy, postage prepaid, of

this Preliminairy Order to those listed below:

Lisa Mattson
Water Resources Agent, Temporary

| MARY BATRUEL

%‘]EE iLiIéIﬁEN RICHARD W ANDERSON PAUL BATRUEL

e, PO BOX 940 PETER BATRUEL
GLENS FERRY, ID 83623 RT 1 BOX 426

GLENNS FERRY, ID 83623

SAMUEL D BLACKWELL
PO BOX 398
KING HILL ID 83633-0398

CHARTER MOUNTAIN RANCH
RT1 BOX 451 ‘
GLENNS FERRY, ID 83623

GLENNS FERRY, ID 83623

ETHEL R COLEMAN
PO BOX 638
GLENNS FERRY, ID 83623

Ty W — p——
CHERYL TVEIDT VERNESS CRANE
STATHOUSE MAIL
S a2 1320 ELM ST PO BOX 177
P B 83702-0065 MOUNTAIN HOME ID 83647 GLENNS FERRY, ID 83623
CHARLES W FARMER EARL P GARDNER
ROBERT HALL g‘;‘;l; 11346%113{ %SEIA ANNA L GARDNER
ROUTE 1 BOX 420 S I 83704 PO BOX 208
GLENNS FERRY ID, 83623 ’ GLENNS FERRY ID 83623
ROBERT K HALL DONALD S HOLLOWAY
ROUTE 1 BOX 103 ESIB'HO'IEX g LIVESTOCK CO DIANE H MOFFET
GLENNS FERRY ID, 83623 D o I 83627 PO BOX 251
GLENNS FERRY ID 83623
ROGER L JONES
RUBY M JOHN DBA RJT FARMING/MAGIC MAGIC WEST INC
SAMUEL M JOHN
A X 435 WEST PO BOX 475
RO S FERRY ID 83623 PO BOX 475 RUPERT ID 83350
RUPERT ID 83350
LEE W MCANULTY
;%‘Ag onqu ll\ngTmEZ DEPT PARKS & REC JOYCE PEARSON
B B eARRY ID, 83623 STATEHOUSE MAIL 142 SOUTH HIAWATHA
’ PO BOX 83702 HAILY ID 83333

BOISE ID 83702-0065
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RICHARD P VINER
ROUTE 1 BOX 420
GLENNS FERRY ID, 83623

LEE T TRAIL
ALICE TRAIL
ROUTE 1 BOX 66
KING HILL ID 83633

CARLENE R SMITH
ROUTE 1 BOX 420
GLENNS FERRY ID, 83623

US DEPT OF INTERIOR
BUREAU OF LAND MGMT
1387 S VINNELL WAY
BOISE ID 83709-1657



