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1. My name is Dylan Lawrence. I am of sound mind and the age of majority. I represent

the Board of County Commissioners of Elmore County in this matter, and I have represented

Elmore County on water right and resource matters since 2019. In the course of this representation,

I have become familiar with the status of the Cat Creek Energy LLC (“CCE”) project with respect
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to Elmore County and its authority over the CCE project pursuant to the Idaho Local Land Use
Planning Act in Idaho Code Title 67, Chapter 65. I have also been an active participant in CCE’s
licensing proceedings before the Federal Energy Regulatory Commission (“FERC”). I have access
to the files and records relevant to this matter, and I make this declaration based upon my own
personal knowledge.

2. Attached hereto as Exhibit A are true and correct copies of the initial CUPs issued
to CCE by Elmore County in 2017.

3. Attached hereto as Exhibit B is a true and correct copy of CCE’s April 15, 2026,
annual report to FERC.

4. Attached hereto as Exhibit C is a true and correct copy of CCE’s February 10, 2026
Annual Report to Elmore County.

5. Attached hereto as Exhibit D is a true and correct copy of relevant portions of
CCE’s August 21, 2026 written discovery responses to the Boise Project Board of Control.

6. Attached hereto as Exhibit E is a true and correct copy of the May 17, 2024 Elmore
County order establishing June 14, 2027, as the current expiration date of CCE’s CUPs.

7. Attached hereto as Exhibit F is a true and correct copy of the 2018 Development
Agreement between CCE and Elmore County.

8. Attached hereto as Exhibit G is a true and correct copy of a November 8, 2019
district court decision in the judicial review matter brought by S Bar Ranch LLC against Elmore
County for approving the CUPs to CCE.

9. Attached hereto as Exhibit H are true and correct copies of CCE’s January 30, 2024

Annual Report to Elmore County.
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10.  Attached hereto as Exhibit I is a true and correct copy of CCE’s February 12, 2025
Annual Report to Elmore County.

11.  Attached hereto as Exhibit J is a true and correct copy of CCE’s April 1, 2025
Annual Report to FERC.

Further your declarant sayeth naught.

I declare under penalty of perjury pursuant to the laws of the State of Idaho that the

foregoing is true and correct to the best of my personal knowledge.

Dated: October 8, 2026

By: g vyz"\&ﬁw—%/

Dylan B. Lawrence
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CERTIFICATE OF SERVICE

I hereby certify that on this 8th day of October, 2026, I served the foregoing on all parties or
their designated representatives via email, addressed to the following:

Idaho Department of Water Resources
322 E. Front Street

Boise, Idaho 83702
file@idwr.idaho.gov

T.J. Budge

Tessa Sparrow

Racine Olson PLLP
P.O. Box 1391
Pocatello, ID 83204
tj@racineolson.com
tessa@racineolson.com

James Carkulis

Cat Creek Energy LLC
398 S. 9th St., Ste. 240
Boise, ID 83701
jtc(@ccewsrps.net

Mary R. Grant

Boise City Attorney’s Office
P.O. Box 500

Boise, ID 83701
mrgrant@cityofboise.org
msteel@cityofboise.org

Mathew Weaver

Megan Jenkins

Garrick Baxter

Idaho Department of Water Resources
322 East Front Street, Suite 648
Boise, ID 83702
mathew.weaver@idwr.idaho.gov
megan.jenkins@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov

Gary D. Slette

Robertson & Slette, PLLC
P.O. Box 1906

Twin Falls, ID 83303
gslette@rsidaholaw.com

David R Tuthill Jr.

Hal Anderson

Idaho Water Engineering

2918 N. El Rancho PI.

Boise, ID 83704
dave@idahowaterengineering.com
hal@idahowaterengineering.com

Albert P Barker

Marten Law LLP

P.O. Box 2139

Boise, ID 83701
abarker(@martenlaw.com
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Marc A. Shumaker

U.S. DEPARTMENT OF THE INTERIOR

Office of the Solicitor

1387 S. Vinnell Way

Boise, ID 83709
marc.shumaker@sol.doi.gov

Ann Yribar
Michael C. Orr
Deputy Attorneys General

Central Office, Natural Resources Div.

P.O. Box 83720

Boise, ID 83720
ann.yribar@ag.idaho.gov
michael.orr@ag.idaho.gov

Emily Her

George Lynch

Marissa Warren

Idaho Governor’s Office Of
Energy & Mineral Resources
P.O. Box 83720

Boise, ID 83720
emily.her@oer.idaho.gov
george.lynch@oer.idaho.gov
marissa.warren(@oer.idaho.gov

Michele Anderson

Idaho Dept. Of Lands
3284 W. Industrial Loop
Coeur d'Alene, ID 83815
mandersen@idl.idaho.gov

USDI Bureau of Land Management
c/o Fredric W. Price

Idaho State Office

1387 S. Vinnell Way

Boise, ID 83709

fwprice@blm.gov

Tom Bassista

Bradley Dawson

Brandon Flack

Craig White

Idaho Dept. Of Fish & Game
317 W. Main St.

Boise, ID 83735
thomas.bassista@idfg.idaho.gov
bradley.dawson@idfg.idaho.gov
brandon.flack@idfg.idaho.gov
craig.white@jidfg.idaho.gov

J.J. Winters

Idaho Department of Lands
300 N. 6" Street, Ste. 103
Boise, ID 83702
jwinters@idl.idaho.gov

John Simpson
IdaH20, PLLC

P.O. Box 152

Boise, ID 83702
jks@idahowaters.com
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Alexandra Breshears

Meridian City Attorney’s Office
33 E. Broadway Ave.

Meridian, ID 83642
abreshears@meridiancity.org

Richard F. Goodson

Tyler Anderson

Hawley Troxell Ennis & Hawley
P.O.Box 1617

Boise, ID 83701
rgoodson@hawleytroxell.com
tanderson@hawleytroxell.com

Michael Gibson

Idaho Policy Advisor
TROUT UNLIMITED INC.
910 W. Main St., Ste. 342
Boise, ID 83702
michael.gibson@tu.org

Wendi Combs

704 Lindenwood Dr.
Nampa, ID 83638
missterry52@yahoo.com

Abbey R. Germaine

Daniel D. Fredrickson
Meredith L. Kohler

ELAM & BURKE, P.A.

251 E. Front Street, Suite 300
Post Office Box 1539

Boise, ID 83701

Email: arg@elamburke.com
Email: ddf@elamburke.com
Email: mlk@elamburke.com

Daniel Steenson

Bryce Farris

Andrew Waldera
Sawtooth Law Offices Pllc
P.O. Box 7985

Boise, ID 83707
dan@sawtoothlaw.com
bryce@sawtoothlaw.com
andy(@sawtoothlaw.com

Tree Top Ranches, Lp

c/o William J. Mulder

101 S. Capitol Blvd., Ste. 1801
Boise, ID 83702
wimulder@treetopranches.com

Christopher H. Meyer

Michael P. Lawrence

Charlie Baser

Givens Pursley Llp

601 W. Bannock Street PO Box 2720
Boise, ID 83701
chrismeyer@givenspursley.com
mpl@givenspursley.com
charliebaser@givenspursley.com

Ben Miller
BUREAU OF RECLAMATION
bjmiller@usbr.gov
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VARIN THOMAS LLC

Byg bf"\ﬁdmﬁ@/

Dylan B. Lawrence
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CAT CREEK ENERGY, LLC
398 S. 9™ Street, Suite 240
Boise, ID 83702
info@catcreekenergy.com

208-208.2667

April 14, 2026

Ms. Kimberly D. Bose

Federal Energy Regulatory Commission
88 First Federal Street, NE
Washington, D.C. 20426

Subject: Annual Report — Cat Creek Energy Storage Facility Pumped Storage Hydroelectric
Project - FERC No. p-1-14655-001.

Brief Overview

1.

In 2025, an additional direction was added to the overall mission for the Cat Creek
Energy & Water Storage Renewable Energy Station Project. Stimulated by the federal
government’s direction on Al and data centers, CCE has fielded numerous inquiries
from data centers from 100 MW to 1,500 MW. Those inquiries and negotiations have
ranged from energy and, especially energy storage for anticipated facilities in and
outside of Idaho and, especially, co-location of energy, water, and data centers. The
CCE Project allows for secondary use of clean energy, water, and social benefits that
should be a requisite of data center location.

CCE continues its mission to satisfy the West’s demand for firm, reliable, and resilient
energy. No project, regardless of technology, offers flexibility and latitude of power
quality and power generation combined with unprecedented levels of energy storage.

To this effect, CCE has continued to refine operational parameters and have found
that our ability in both our energy absorption [charging] and generation [discharge] to
instantaneously adapt to any grid condition is not only vital to grid security and
integrity, but also delivers that same energy performance integrity for large varying
loads.

CCE has responded to Department of Energy’s requests for transmission innovation,
but to date without success. CCE has proposed that, since its capabilities far exceed



any other Project for grid stability, the 1,782 MW capacity transmission system be
underground. In times of daily attempts to compromise grid functions from those
wishing to harm the USA, CCE has the opportunity to harden a Project where massive
Black Start capabilities exist for the western integrated transmission grid.

. The function of water is now front and center on the Project. CCE is a dual

infrastructure Project. By expanding storage to incorporate other beneficial water
use, the attitude of the Project moves from singularly fit for purpose to adaptability of
purpose. The CCE design of up to 150,000 acre-ft. of new reservoir produces
manifold benefits for Idaho and the Pacific Northwest in new water storage for
beneficial use. Add the fact that whatever water is released to beneficial use and the
timing, should increase overall power generation at the three dams on the Boise River
system annually.

In 2025, CCE entered into an agreement with Elmore County for water storage in in
Cat Creek Reservoir. Elmore County has a water right approved and is pursuing their
own waterworks infrastructure, but added an agreement between CCE and Elmore
County for temporary water storage.

Progress will be made in 2026 to take the Project out of FERC abeyance and move to
the next stages of development and licensing.

. CCE is bult on 99% private lands, uses the current Reclamation Anderson Ranch

Reservoir on the South Fork of the Boise River as its lower reservoir. There is a dam
raise program being worked through on Anderson Ranch Dam to raise by the dam six
feet and add 29,000 acre-ft of new water storage. The CCE Project lies 99% on private
lands and is a private project which will yield extensive benefits for the public.

. Just as in the federal government’s push for using existing transmission corridors to

locate new and expanded transmission, the same holds true for water and other
energy infrastructure. CCE has made it clear our resolve in efficiency. It stands to
reason both the federal government and state of Idaho should investigate the diverse
benefits from such a strategic and long-term relationship. Unlike any other form of
energy production, CCE delivers not only on multiple disciplines to benefit the public,
but also no other energy facility has the ability to span 100 years of operation as cost
effective with minimal social and environmental effects.



This concludes our annual progress updates on Preliminary Permit 14655-1. We look forward
to resuming the Study Plan/License process in 2026. CCE spent some time in its 2025 report
explaining why the installation of the CCE project has been delayed in unforeseen ways.
Delays are not uncommon in very large-scale projects of this kind, a significant reason why
so few have been built in this country over the past 25 years. However, few pumped storage
hydro facilities, existing or in progress, have the same integration of outstanding topography,
available transmission, and advanced technology that the CCE project enjoys. The Cat
Creek team has been working to bring it into existence for more than nine years. We are now
well within sight of our goal.

Regards,

James Carkulis
Authorized Agent



Exhibit C



398 S. 9t Street, Ste. 240

Terri R. Pickens P.O. Box 915
Attorney at Law Boise, Idaho 83701
terri@pickenslawboise.com 208.954.5090 (t)
www.pickenslawboise.com 208.954.5099 (f)

February 10, 2026

SENT VIA EMAIL

James Roddin

Interim Director

Elmore County Land Use and Building Department
520 East 2" South Street

Mountain Home, ID 83647

WITH EMAIL COPIES TO:

Abigail R. Germain — arg@elamburke.com
Dylan Lawrence - dylan@varinthomas.com
James Roddin - jroddin@elmorecountyid.gov

Re:  Cat Creek Energy, LLC CUPs
Our File No: 360-2

Dear James:

Please accept the attached as the Annual Report to be submitted to the EImore County
Commissioners in compliance with the Development Agreement.

If you have any questions concerning the foregoing, please do not hesitate to contact me.

Sincerely,
/s/ Terri R. Pickens

Terri R. Pickens

Pickens Eaw, P.A.

Real Estate - Business - Commercial Litigation Construction Litigation - Mediation



1) Compliance with the CUPs

2) Construction and development status of the project

3) Status of the Stakeholder Board

4) Compliance with the Development Agreement

5) Water as the Most Important Regional Element under the CUPs.

6) Such other matters as the Board may desire to discuss

COMPLIANCE WITH THE CONDITIONAL USE PERMITS

CCE isin compliance with the CUPs and development agreement. A new water compact under Section 2.2
of the Development Agreement

CONSTRUCTION AND DEVELOPMENT STATUS OF THE PROJECT

— CCE has been waiting patiently on what we were told last fall was to be an Executive Administration
Order on Hydropower. None has been announced to date anticipating it would give further guidance as
to hydropower permitting requirements and timelines.

— CCE and Reclamation have not reach resolution on funding and we expect that to happen by March of
2026.are negotiating and exchanging proposals for the next funding round under the Preliminary Lease of
Power Privilege.

— Once the new funding agreement is reached between Reclamation and CCE, CCE will ask FERC to take
our licensing process out of abeyance. At which point the Study Plan implementation will proceed.

— Wind, solar, transmission, and substations will move to a building permit in 2026, with the requisite
hearings before the Commission on updates and on the final wind turbine siting.

STATUS OF STAKEHOLDER BOARD

The CCE Stakeholder Board is a product of CCE. Its mission is to manage funds invested by CCE to help
mitigate environmental concerns first, then any remaining monies for social impacts in Elmore County. Once
a Notice to Proceed is issued, first for the wind and solar, substations, and transmission, CCE will begin a
sequential and proper vetting of applicants for the positions it will create for the Board. The Board, by
definition, does not give advice or consent of CCE actions.

WATER AS THE CRITICAL PATH ELEMENT IN REGIONAL PLANNING

The continued lack of water storage resources, despite the reasonable and successful efforts of the state of
Idaho on groundwater recharge efforts remain a critical mass to resolve. The CCE Reservoir is a major
solution for regional water storage opportunities. In this vein, Elmore County and CCE came to an agreement
on March 13, 2025, for ELC0’s use of the CCE reservoir for temporary use for water and storage for the benefit
of Elmore County. With this arrangement, the direct withdrawal when ElCo’s water right is in priority results
of 397 acre-ft per day can be fully utilized. That could result in up to 25 days in priority.



SUCH OTHER MATTERS AS THE BOARD MAY DESIRE TO DISCUSS

It should be noted the Section 2.2 of the development agreement recommended language accepted by
CCE’s counsel and proposed by EICo’s counsel results in a $50,000,000 contribution to the citizens of
Elmore County by Cat Creek Energy as per the valuation determined in the 31-January meeting of the Idaho
Water Resource Board subcommittee on water storage. Moreover, water storage rights for the dam raise are
pari passu, with WD63 water users the first in line, essentially nullifying any notion of water storage in
Anderson Ranch Dam for ELCO’s water rights.

CCE has a strong relationship with Bayer, a Fortune 100 company, and have contracted for 1,400,000 MWh
of energy production from the CCE sites. That contract remains intact.

CCE is working in conjunction with INL and PNNL on our projects and the relationship is instrumental in
design and other production factors for our facilities. Their work in the past year on our Corral Summit PSH
has stimulated CCE to negotiate with INL as to how they might be instrumental in the Cat Creek Energy &
Water Renewable Power Station.

CCE has fielded inquiries from data center companies over the past 12 months from 100 MW to 1,500 MW of
Hyperscale Data Center buildout. It will be determined in the 2026 Idaho legislative session whether large
loads in Idaho [assume 20 MW plus] must provide their own generation profile solution. If thatis the case,
Elmore County should recognize it will be a major destination for data centers as Idaho Power has now
applied for over 1,219 MW of new natural gas generators interconnection beyond the existing 447 MW of nat
gas turbines at Mountain Home.

Co-location of data centers with power centers remains high on the current administration set of policies.
Word came down on February 9™ on a new draft policy compact with data centers to ensure they are not a
burden on the ratepayer.

CCE will be applying under the new rules of the interconnection process that account for both load supply
and generation as opposed to simply generation under the old rules.
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Thomas J. Budge (ISB No. 7465)
RACINE OLSON, PLLP

201 E. Center St. / P. O. Box 1391
Pocatello, Idaho 83204-1391
Phone: (208) 232-6101
tj@racineolson.com

Attorney for Cat Creek Energy, LLC

DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS

FOR PERMIT NOS. 63-34403, 63-34652, CAT CREEK ENERGY, LLC’S
63-34897, 63-34900, AND 63-35522 IN AMENDED RESPONSES TO BOISE
THE NAME OF CAT CREEK ENERGY, PROJECT’S FIRST DISCOVERY
LLC REQUESTS

Cat Creek Energy, LLC (“CCE”), by and through counsel, responds to Boise Project’s First Discov-
ery Requests to Cat Creek Energy, LLC (the “Requests™) as follows.

These responses are based on information presently known to CCE after reasonable inquiry and are
made subject to the General Objections and the specific objections stated below. CCE’s responses are made
without waiving, and expressly preserving, all objections to the relevance, proportionality, admissibility,
confidentiality, discoverability, and legal sufficiency of the Requests and any documents or information
produced or identified in response.

CCE will supplement these responses as required by applicable rule or order if additional responsive
documents within the proper scope of discovery are later identified and may be disclosed consistent with
applicable confidentiality obligations and protections.

Documents produced with these responses, including documents too large to transmit by email, will
be made available through a cloud-based document-sharing folder, with a link to be provided to Boise
Project Board of Control.

GENERAL OBJECTIONS

1. CCE objects to the Requests, including the definitions and instructions, to the extent they ex-
ceed the scope of discovery permitted by IDAPA 37.01.01.520 and the Idaho Rules of Civil Procedure.

2. CCE objects to the Requests to the extent they seek information that is not relevant to the
issues properly before IDWR under Idaho Code § 42-203A and the Water Appropriation Rules or is not
proportional to the needs of this administrative proceeding.

3. CCE does not understand these Requests to require the production of attorney-client commu-
nications, attorney work product, consulting-expert materials, or other privileged or protected materials,
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on non-preempted water-allocation issues. Subject to these objections, CCE states that it is not aware of
any lawsuits filed by creditors seeking payment of debt owed by CCE or its guarantors related to the Project.
CCE further refers Boise Project to CCE’s response to Request for Production No. 5 regarding the Letter
of Commitment, but those materials are not lawsuit documents responsive to this request.

REQUEST FOR PRODUCTION NO. 12: Please produce all communications and all agreements
between you and any data center developers regarding potential future projects in Elmore County, that may
be supplied with water or power from your Project. Include in your response documentation of the commu-
nications with “data center companies” as described in your communication from Pickens Law to the
Elmore County Land Use and Building Department, dated February 10, 2026.

Response: CCE objects that this request seeks information beyond the scope of permissible discovery
because communications and agreements with data center developers regarding potential future projects in
Elmore County are not relevant to the issues properly before IDWR under Idaho Code § 42-203A and the
Water Appropriation Rules and are not proportional to the needs of this water-right proceeding. CCE further
objects that the request seeks confidential commercial negotiations, proprietary business information, and
documents subject to third-party confidentiality obligations. CCE also objects to the extent the request seeks
financing, power-sale, or economic information for the FERC-licensed hydropower project that is
preempted from state adjudication except to the limited extent, if any, it bears on non-preempted water-
allocation issues. Subject to and without waiving these objections, CCE refers Boise Project to CCE’s re-
sponse to Request for Production No. 5, which describes the Letter of Commitment, its current status, and
the confidentiality restrictions that presently prevent production of the unsigned draft and related materials.
CCE will supplement this response when the identity of the company and non-confidential responsive doc-
uments may be publicly disclosed, to the extent such information is within the proper scope of discovery.

REQUEST FOR PRODUCTION NO. 13: Please produce all documents describing the proposed
beneficial uses and places of use for which water appropriated under water right nos. 63-34403, 63-34652,
63-34897, 63-34900, and 63-35522 will be put, where the place of use is outside the Boise River Basin,
Basin 63.

Response: CCE objects to the extent this request assumes documents exist beyond the pending appli-
cations or seeks legal conclusions concerning future storage-water contracting. Subject to that objection,
CCE does not presently have documents describing beneficial uses outside the Boise River Basin other than
the water right applications and documents previously disclosed. Beneficial use of CCE storage water will
be defined by storage-water contracts and Idaho law. CCE will supplement if additional responsive docu-
ments are created or located.

REQUEST FOR PRODUCTION NO. 14: Please produce all documents relating to any and all rep-
resentations, statements, and past and present plans that you intended or intend to “borrow” water stored in
Anderson Ranch Reservoir for your Project. Include in your response all documents relating to the state-
ments at pages 28 & 40 of your Preliminary Application Document filed with the Federal Energy Regula-
tory Commission, suggesting that you intend to "borrow" water stored in Anderson Ranch Reservoir and
move that water to your proposed new reservoir when your water rights are not in priority.

Response: CCE objects to the extent this request mischaracterizes prior filings. Subject to that objec-
tion, CCE refers Boise Project to CCE’s prior Rule 40.05 disclosures; the November 17, 2020 Idaho Water
Engineering memorandum; the Idaho Water Engineering Hydrological Analysis of the Cat Creek Energy
Project dated July 19, 2025, attached to Cat Creek Energy, LLC’s Notice of Disclosure of Documents filed
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Response: CCE refers Boise Project to preliminary design and engineering materials previously dis-
closed under Rule 40.05. CCE has not prepared all 30%, 60%, 90%, or 100% design-stage documents
requested and will supplement if responsive documents within the proper scope of discovery are later pre-
pared and may be disclosed consistent with applicable confidentiality obligations and protections.

REQUEST FOR PRODUCTION NO. 19: Please produce all cost estimates for construction costs
at the conceptual, 30%, 60%, 90%, and 100% design stages and any schedules for preparing those cost
estimates.

Response: CCE objects that this request seeks confidential, proprietary, and commercially sensitive
cost information and assumes the existence of stage-specific cost estimates that may not exist. Subject to
that objection, CCE has disclosed overall project-cost information and previously disclosed relevant mate-
rials under Rule 40.05, including the Cat Creek Energy, LLC Financial Update dated July 21, 2025, attached
to Cat Creek Energy, LLC’s Notice of Disclosure of Documents filed July 21, 2025. CCE will not produce
detailed itemized or stage-specific confidential cost estimates absent an appropriate protective order and a
showing that the information is relevant and proportional.

REQUEST FOR PRODUCTION NO. 20: Please produce all contracts for procurement of equip-
ment and all contracts for the construction of your Project or any portion thereof and all cost estimates for
the costs of any such construction contracts.

Response: CCE objects that this request seeks information beyond the scope of permissible discovery
because procurement contracts, construction contracts, and detailed construction-contract cost estimates are
not relevant to the issues properly before IDWR under Idaho Code § 42-203 A and the Water Appropriation
Rules except to the limited extent they bear on financial resources or water-allocation issues, and the request
is not proportional to the needs of this proceeding. CCE further objects that this request seeks confidential
commercial information and assumes the existence of procurement and construction contracts that may not
yet exist. Subject to these objections, CCE has not entered into final procurement or construction contracts
for the Project as requested. CCE will supplement if responsive documents within the proper scope of dis-
covery are later executed and may be disclosed consistent with applicable confidentiality obligations and
protections.

REQUEST FOR PRODUCTION NO. 21: Please produce all contracts for the operation and mainte-
nance of your Project, and all cost estimates for the costs of any such operation and maintenance contracts.

Response: CCE objects that this request seeks information beyond the scope of permissible discovery
because operation-and-maintenance contracts and related cost estimates are not relevant to the issues
properly before IDWR under Idaho Code § 42-203A and the Water Appropriation Rules except to the
limited extent they bear on water allocation, water supply, effects on existing water rights, or financial
resources, and the request is not proportional to the needs of this proceeding. CCE further objects that this
request seeks confidential commercial information and assumes the existence of operation-and-mainte-
nance contracts and cost estimates that may not yet exist. Subject to these objections, CCE has not entered
into final operation-and-maintenance contracts for the Project as requested. CCE will supplement if respon-
sive documents within the proper scope of discovery are later created and may be disclosed consistent with
applicable confidentiality obligations and protections.

REQUEST FOR PRODUCTION NO. 22: Please produce all documents and agreements relating to
purchase and sale of power to be generated by your project, including the Bayer/CCE RPA Contract for
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1,400,000 MWh of resources for over 20 years term as identified in Exhibit A to your letter from Pickens
Law to James Roddin, Elmore County Planning Director, Elmore County Commissioners, dated July 28,
2025.

Response: CCE objects that this request seeks information beyond the scope of permissible discovery
because power-purchase and power-sale agreements are not relevant to the issues properly before IDWR
under Idaho Code § 42-203 A and the Water Appropriation Rules, and the request is not proportional to the
needs of this proceeding. CCE further objects that power-sale agreements and related hydropower econom-
ics are matters within FERC’s licensing jurisdiction and are preempted from state adjudication except to
the limited extent they bear on IDWR’s non-preempted authority over water allocation, water supply, or
effects on existing water rights. CCE also objects to the extent this request seeks confidential commercial
agreements, negotiations, proprietary terms, or documents subject to third-party confidentiality obligations.
CCE will supplement with responsive documents within the proper scope of discovery, if any become
available and may be disclosed consistent with applicable confidentiality obligations and protections.

REQUEST FOR PRODUCTION NO. 23: Please produce all Generator Interconnection Agreements
with Idaho Power Company, Bonneville Power, and any other entity for your Project.

Response: CCE objects that this request seeks information beyond the scope of permissible discovery
because generator interconnection agreements are not relevant to the issues properly before IDWR under
Idaho Code § 42-203 A and the Water Appropriation Rules, and the request is not proportional to the needs
of this proceeding. CCE further objects that generator interconnection matters are within federal energy
regulation and FERC-related hydropower licensing processes and are not properly subject to discovery in
this IDWR proceeding except to the limited extent they bear on IDWR’s non-preempted authority over
water allocation, water supply, or effects on existing water rights. CCE also objects to the extent this request
seeks confidential commercial information, proprietary terms, or documents not yet finalized. CCE will
supplement with responsive documents within the proper scope of discovery, if any are located and may be
disclosed consistent with applicable confidentiality obligations and protections.

REQUEST FOR PRODUCTION NO. 24: Please produce all agreements with the Bureau of Recla-
mation regarding a Lease of Power Privileges for use of Anderson Ranch Reservoir for your Project.

Response: CCE refers Boise Project to CCE’s prior Rule 40.05 disclosures, which include a Prelimi-
nary Lease of Power Privilege. Amendment No. 002 to the Preliminary Lease of Power Privilege is being
produced with these responses through the cloud-based document-sharing folder.

REQUEST FOR PRODUCTION NO. 25: Please produce all documents relating to the Memoranda
of Understandings (MOUSs) that Cat Creek Energy has entered with potential contracting entities regarding
use of water to be stored under water right nos. 63-34652, 63-34897, 63-34900, or 63-35522 , or otherwise
describing the uses and places of use for said water, under water right nos. 63-34652, 63-34897, 63-34900,
or 63-35522, including communications subsequent to execution of the MOUs.

Response: CCE refers Boise Project to documents previously disclosed under Rule 40.05. CCE will
supplement with responsive documents within the proper scope of discovery if additional responsive ma-
terials become available and may be disclosed consistent with applicable confidentiality obligations and
protections.
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expert reports required to be disclosed by applicable deadlines. CCE may rely on or use at hearing any
documents previously disclosed by CCE, any documents contained in the agency record of this matter, any
documents disclosed by any other party, and any documents produced with these responses, subject to
applicable evidentiary and procedural rules. CCE has not yet made final expert-witness determinations and
will supplement as required.

REQUEST FOR PRODUCTION NO. 45: Please produce all documents that you intend to offer into
evidence in this proceeding.

Response: CCE objects to this request as premature to the extent exhibit disclosures are not yet due
under any scheduling order, Department order, or applicable rule. Subject to the foregoing objection, CCE
may offer into evidence any documents previously disclosed by CCE, any documents contained in the
agency record of this matter, any documents disclosed by any other party, and any documents produced
with these responses. CCE has not yet made final exhibit determinations and will supplement as required
by applicable deadlines and orders.

DATED this 21% day of August, 2026.

RACINE OLSON, PLLP

By:

Thomas J. Budge
Attorney for Applicant Cat Creek Energy, LLC
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Filed: 11/08/2019 08:41:04

Fourth Judicial District, EImore County
Shelley Essl, Clerk of the Court

By: Deputy Clerk - Furst, Heather

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

SBAR RANCH, an Idaho limited liability
company,
Petitioner,

VS.

. Case No. CV20-18-00525
ELMORE COUNTY, IDAHO, a political

subdivision of the State of Idaho, MEMORANDUM DECISION AND
ORDER ON PETITION FOR JUDICIAL
Respondent. REVIEW

CAT CREEK ENERGY, LLC, an Idaho
limited liability company,

Intervenor.

This case is a Petition for Judicial Review from the Board of Commissioners of Elmore
County (“County” or “Board”) decision to allow Cat Creek Energy, LLC (‘“Cat Creek”™) to begin
development of an alternative energy generation project in Elmore County (“Project”). For the
reasons explained in more detail below, the Petition is denied as the Court finds that while the
Petitioner, SBar Ranch (“SBar”), has standing to challenge part of the County’s decisions, the

County did not commit reversible error and SBar’s substantial rights have not been prejudiced.
I. FACTUAL AND PROCEDURAL BACKGROUND

The administrative record (“Record”) is voluminous in this case. The Court will cite to
specific pages in the Record with an R. followed by the Bates stamp number of the applicable
page or pages cited.

About 30 miles northeast of Mountain Home is Anderson Ranch Reservoir. A few miles

south of the reservoir lies SBar Ranch, a 2,890 acre property purchased by Chris Stephens in July
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2015. R.10075. (“SBar Ranch acquired parcels RP02SIOE046000A, RP02S10E047040A, and
RP02S10E056010A (‘S Bar Ranch Property’) on or about July 31, 2015”). Mr. Stephens
purchased the property for recreational use. R.11379. Bordering the reservoir to the east is
23,000 acres of land owned by John Faulkner or entities owned by Mr. Faulkner R.7296.

In late 2014, Cat Creek Energy, LLC (““Cat Creek”) began preliminary discussions to
develop a large-scale alternative energy project involving wind, solar, and hydroelectric power
on Mr. Faulkner’s land. It held a series of neighborhood meetings to talk to the community about
the planned Project, and to determine what support or opposition there may be to it. See
R.10107. (Letter sent to Half Moon, LLC, owner of property purchased by SBar in 2015, on
December 14, 2014 inviting them to a neighborhood meeting involving the Project). In February
2015, Cat Creek applied for five Conditional Use Permits (“CUPs”) in order to start the
development process on the Project. R.1 (CUP 2015-03 Transmission Lines Application); R.105
(CUP-2015-04 Hydro Pump Storage Application); R.211 (CUP-2015-05 PV Solar Application);
R.316 (CUP-2015-06 Wind Power Application); R.420 (CUP-2015-07 Substation Application).
After supplementation from Cat Creek regarding certain deficiencies, those applications were
deemed complete in March 2016 and sent to the Elmore County Planning and Zoning
Commission (“P&Z”).

The P&Z set a hearing for June 2016 on the Project. SBar did not receive notice of this
hearing as the County was using an out-of-date mailing list that listed SBar’s predecessor-in-
interest, Half Moon, LLC, on it. See R.12506 (Mailing list used by P&Z). After the hearing,
P&Z conducted deliberations and issued a Findings of Fact, Conclusions of Law, and Order
denying the CUP applications. R.12730-821 (Transcript of June 15, 2016 P&Z hearing), R.7275-

92 (Minutes of P&Z deliberations), R.7293-311 (P&Z Findings of Fact, Conclusions of Law,
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and Order). On August 26, 2016, Cat Creek appealed that decision to the County. R.6113-32
(Appeals for each CUP denial).

The Board set a public hearing on Cat Creek’s appeal for November 16 and 17, 2016.
R.826. SBar was sent notice, but did not attend the hearing. R.12467 (Mailing list showing SBar
was sent notice), R.8061-66 (Sign-in sheets for the meeting showing neither SBar nor any
representative in attendance). During this hearing, Cat Creek submitted a Master Site plan that
was different from the plan included with the original CUP applications. R.7917-8005. During
this hearing, Cat Creek and the Board agreed that water was an issue in Elmore County and that
Cat Creek would be willing to partner with the County on water delivery as part of the Project.
R.8116-17. After the hearing was closed, the Board deliberated on Cat Creek’s Appeal, then
continued those deliberations into January 2017. R.8265. The following week, the Board issued
a notice to reopen the record on Ca.t Creek’s appeal due to ex-parte communications received by
one of the Commissioners. R.8208-09. This hearing was held on December 16, 2016. R.12376
(Hearing Minutes). The County continued the deliberations in January and February 2017.
R.13785-93 (Transcript of January 13, 2017 deliberations), R.13794-810 (Transcript of February
10, 2017 deliberations). On February 10, 2017, the Board issued its written Findings of Fact,
Conclusions of Law, and Order approving Cat Creek’s CUP applications and approving the
Project. R.8261-314. However, as part of this approval, the County placed a number of
conditions on the Project, including a requirement that gave Cat Creek a year to draft a
“Development Agreement”' detailing how Cat Creek has satisfied certain of the conditions, or

how it would in the future. R.8308-14. No requests for reconsideration of the February 10, 2017

! The term “Development Agreement” used in that document has been both misleading and confusing for the Court and other
parties involved in this litigation as it is the same term used for a specific zoning agreement in Idaho Code section 67-6511A.
Because the conditions ask for what should be viewed as amendments to the five CUP Applications, the Court will refer to that
agreement as the CUPs Amendment.
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decision were filed by any party. No petition for judicial review was filed by any party until
SBar filed its Petition on May 1, 2018.

Cat Creek spent the majority of 2017 negotiating the terms of the CUPs Amendment with
the County. The Board published a notice that it would be considering the CUPs Amendment
during a hearing on October 20, 2017. R.10901. During this hearing, Cat Creek asked for that
discussion to be extended to a later hearing. R.12822-38. That hearing was set for December 22,
2017 and notice of that hearing was sent out in early December. R.8797 (Notice of December 22,
2017 hearing). That notice stated the Record for the hearing would be publicly available. Id, Cat
Creek provided a draft CUPs Amendment, and then in early December provided an updated draft
to the County that incorporated changes made during November 2017 public hearings.
R.8800-57.

During that December hearing, it became apparent that there were substantial changes to
the Project, including increasing the size of the proposed water reservoir from 50,000 to 100,000
acre feet. R.12851-52. A third Master Site Plan was also presented. R.12851-52. Due to the
numerous proposed changes, and the disagreements that took place about those changes, the
Board decided to appoint Commissioner Hofer as its representative for a working group that
would be formed to finalize the draft of the CUPs Amendment. R.12962-75. The hearing was
then continued to January 26, 2018. R.12870-71. Commissioner Hofer then began to attend the
working group meetings, ultimately spending over 20 hours in discussions on the CUPs
Amendment. R.12981-85.

During this time, SBar began to discuss possible options with its attorney, Rick Goodson.
Pet.Reply.Br., Exhibit 1, pg.6. Mr. Goodson then reviewed the Record and submitted
comments on the CUPs Amendment to the County in advance of the January 26, 2018 hearing.

R.9767-69. Those comments were then referenced by Buzz Grant, Elmore County Attorney,
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during the hearing. R.13038-39. During this hearing, counsel for Cat Creek acknowledged that
they were still unaware of what the locations and heights of the Wind Turbines would end up
being. R.13004-06. The hearing was then continued to February 9, 2018. R.13153-58.

During the hearing on February 9, 2018, the Board and Cat Creek could not agree on the
language for the delivery of water to Elmore County from the Project, and another revised draft
CUPs Amendment was presented by Cat Creek. R.12896-97. This draft eliminated terms for
water storage and delivery of the County’s potential water rights via Cat Creek’s project. This
revised version was adopted with the understanding that the working group would continue to
work on a separate agreement for the water delivery section to try and create a manageable plan
for the County’s future needs and Cat Creek. R.13219-20. It does not appear that copies of the
revised draft submitted by Cat Creek’s attorney were available to the public prior to the hearing.
However, the public was advised of the nature of the differences during the hearing between the
draft publicly available prior to the public hearing and the revised draft adopted by the Board. No
written Findings of Fact or Conclusions of Law were issued at the end of this meeting; however,
an ordinance and resolution were adopted by the County. R.9974 (Ordinance 2018-02), R.9977
(Resolution 653-18).

One week after the adoption of that ordinance and resolution, SBar submitted its First
Request for Reconsideration. R.9905-79. The Board set a hearing date of March 23, 2018 for this
" reconsideration hearing. R.9980. On March 2, 2018, the Board deliberated on supplemental
findings to the CUPs Amendment, then continued those deliberations to March 16, 2018.
R.14625-35 (Minutes from March 2, 2018 hearing), R.14636-53 (Transcript of March 2, 2018
hearing). At the March 16 meeting, the Board issued its written Findings of Fact, Conclusions of
Law, and Order based on those deliberations, along with the CUPs Amendment, resolution, and

ordinance adopted on February 9, 2018. R.9993-10008 (March 16, 2018 Findings of Fact,
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Conclusions of Law, and Order), R.14654-56 (Board minutes from March 16, 2018 hearing),
R.14657 (Transcript of March 16, 2018 hearing).

On March 23, 2018, the Board held a hearing on SBar’s First Request for
Reconsideration. R. 13227-305. During that hearing, the Board did not allow SBar to introduce
anything related to the March 16 Findings of Fact, Conclusions of Law, and Order. Id. The
Board then set deliberations on SBar’s First Request for Reconsideration for April 6, 2018. Id.
Three days later, on March 26, 2018, SBar submitted its Second Request for Reconsideration
based on the Board’s written Findings of Fact, Conclusions of Law, and Order from March 16.
R. 10173- 241. The Board set a hearing for that Second Request for Reconsideration for
May 11, 2018. R.11748. On April 6, 2018, the County deliberated on SBar’s First Request for
Reconsideration and denied it. R.10243-60.

At the hearing on May 11, 2018, the Board discussed SBar’s Second Request for
Reconsideration and heard public comments on what members of the community felt were
inconsistencies in the Board’s decision on the CUPs Amendment. R.13316-69. The Board
deliberated the following week and determined that there were twenty topics that needed to be
discussed in more depth as a result of SBar’s Second Request for Reconsideration. R.13370-86.
The Board issued written Findings of Fact, Conclusions of Law and Order on the Second
Request for Reconsideration on May 18, 2018. R.11030-11043. The Board stated it would hold a
rehearing on the CUPs Amendment which was set for July 26, 2018. Id. Despite the Board’s
decision to hold a rehearing on the CUPs Amendment, SBar filed its first Petition for Judicial
Review on May 1, 2018, based on the Board’s denial of its First Request for Reconsideration.

It then filed a First Amended Petition on June 13, 20182

? SBar did not file leave to amend, but neither Cat Creek or the County objected to the First Amended Petition.
MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 6



On July 26, 2018, the rehearing on the twenty topics related to the CUPs Amendment
was held. R.11810-51. SBar submitted a Notice of Objections to the rehearing. R.11281-309.
During the hearing, both Mr. Stephens and Merlyn Clark testified on behalf of SBar. R.11650-
52. On September 7, 2018, the County issued its Findings of Fact, Conclusions of Law, and
Order from the July 26, 2018 rehearing. R.11868-907. Four days later, on September 11, 2018,
SBar submitted its Third Request for Reconsideration, asking the Board to reconsider its decision
from the July 26 rehearing. R.11981-89. The Board denied that request without a hearing on
September 21, 2018. R. 12005-09.

In response to SBar’s Petition for Judicial Review, on June 19, 2018, Cat Creek filed a
Motion to Dismiss Part of Count I of SBar’s Petition for Judicial Review which asks the Court to
dismiss all of the allegations challenging approval of the Project in February 2017 as time barred
and attempting to appeal denials of request for reconsideration®. Cat Creek also argued SBar
only has standing to challenge the CUPs Amendment related to the wind turbines CUPs,
CUP-2015-06.  SBar’s lack of notice for the P&Z hearings. SBar filed a Response to that
Motion on July 16, 2018, and Cat Creek filed a Motion to Dismiss SBar’s Response as untimely
on July 17, 2018. A hearing on Cat Creek’s two motions was held on September 18, 2018. The
Court denied the Motion to Strike the untimely response and took the Motion to Dismiss under
advisement. The Court later orally granted Cat Creek’s and the County’s motions to dismiss the
claims related to the Board’s original approval of the Project in February 2017. SBar conceded
its 42 U.S.C. § 1983 claim was not properly before the Court in a petition for judicial review and
that claim was dismissed without prejudice.

On October 10, 2018, SBar filed a Motion asking leave to file a Second Amended

Petition that would include the County’s actions from the time of the filing of First Amended

3 $Bar conceded denials of Request for Reconsideration are not appealable and the Petition for Judicial Review captures all of
SBar’s objections to the land use proceedings.
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Petition through the Board’s denial of its Third Request for Reconsideration. SBar, with leave of
the Court, submitted its Second Amended Petition for Judicial Review on February 11, 2019.

When the County gave SBar Notice in mid-November that it would be holding a public
hearing regarding a proposed amendment to the CUPs Amendment on December 14, 2018, SBar
submitted objections to the County regarding that hearing, then submitted a Motion for
Preliminary injunction on December 11, 2018. SBar did not request a hearing on the motion
prior to the December 14, 2018 public hearing. The Court heard that Motion on February 19,
2019. For reasons explained later in this Order, that motion was denied by the Court.

SBar’s Opening Brief in Support of that Petition on March 7, 2019. The County and Cat
Creek both filed separate Responses to SBar’s Brief on April 2, 2019. SBar filed a joint reply to
both the County’s and Cat Creek’s Responses on April 16, 2019. Oral argument on SBar’s
Second Amended Petition for Judicial Review was heard on May 16, 2019, at which time the
Court asked the County to supply addition documentation regarding Notices for certain County
meetings. The County filed those on May 20, 2019. SBar filed a Motion to Strike parts of the
County’s response as unresponsive on May 28, 2019 to which the County responded on May 30,
2019. The Court hereby denies SBar’s Motion to Strike as it must consider the Record in its
entirety and the County’s response provided the Court with the information the Court was
seeking by acknowledging that no written notice was provided to the public for the February 9,
2018 hearing, by showing no notice was included in the Record.

On June 28, 2019, the Court requested further documentation and briefing from the
parties on the working group and actual notice give to SBar. The Court asked the parties to file
simultaneous replies no later than July 12, 2019 to those questions, and all parties complied. At

that time, the Court took this entire matter under advisement. This ruling follows.

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 8



I11. ISSUES ON APPEAL

SBar has presented seven issues on appeal to this Court:*

1. Whether SBar Ranch is an affected party as provided in LC. § 67-
6521(1)(a)(1) and has standing to object to the issuance of the CUPS and the
Development Agreement.

2. Whether the Board erred in finding that SBar Ranch’s Requests for
Reconsideration and objections to the actions were not timely filed with the
Board under I.C. § 67-6535(2) and the applicable Zoning Ordinances.

3. Whether the Board’s decision to approve the CUPS and Development
Agreement was in violation of constitutional and statuary provisions or was
based on unlawful procedure.

4. Whether the conflicts of interest of the Board and the Commissioners
prevented the Board and the Commissioners from performing their duties as
neutral decision-makers regarding the terms of the CUPS and the
Development Agreement and violated the due process rights of SBar Ranch.

5. Whether the filing of the initial Petition for Judicial Review deprived the
Board of jurisdiction to issue orders in this matter from and after the date of
filing of the Petition.

6. Whether the substantial rights of SBar Ranch have been violated by the
actions of the Board.

7. Whether Petitioner is entitled to an award of attorney fees and costs pursuant
10 LC. §§ 12-117 and/or 12-121.

Pet.Br., 27.

The County presents no additional issues on appeal beyond a request for an award of
costs and fees under Idaho Code § 12-120(3). Elmore County's Brief in Response to SBar
Ranch Opening Brief (the “County’s Reply”), 50.

Likewise, Cat Creek presents no additional issues on appeal beyond an award of costs
and attorney fees. Intervenor Cat Creek Energy, LLC’s Brief in Response to Petitioner’s

Opening Brief (“Cat Creek Reply”), 36.
I1II. STANDARD OF REVIEW

“The Local Land Use Planning Act (“LLUPA”) allows an affected person to seek judicial

review of an approval or denial of a land use application, as provided for in the Idaho

* These will be referred to collectively as the “Issues Presented” and each one individually as an “Issue Presented.”
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Administrative Procedural Act (“IDAPA”).” Idaho Code § 67-6521(1)(d); Cowan v. Bd. of
Comm'rs of Fremont Cty., 143 Idaho 501, 508, 148 P.3d 1247, 1254 (20006) (citing Evans v.
Teton County, 139 Idaho 71, 74, 73 P.3d 84, 87 (2003)). For purposes of LLUPA, a local agency
making a land use decision is treated as a government agency under IDAPA. Neighbors for a
Healthy Gold Fork v. Valley Cty., 145 Idaho 121, 126, 176 P.3d 126, 131 (2007); Urrutia v.
Blaine County, 134 Idaho 353, 357, 2 P.3d 738, 742 (2000).

A governing board’s “planning and zoning decisions are entitled to a strong presumption
of validity; this includes the board's application and interpretation of their own zoning
ordinances.” Cowan v. Bd. of Comm'rs of Fremont Cty., 143 Idaho 501, 508, 148 P.3d 1247,
1254 (2006) (citing Sanders Orchard v. Gem County, 137 Idaho 695, 698, 52 P.3d 840, 843
(2002)); Dry Creek Partners, LLC, v. Ada Cty. Comm'rs, ex rel. State, 148 Idaho 11, 16-17, 217
P.3d 1282, 1287-88 (2009) “This Court defers to the Board of Commissioners' findings of fact
unless the findings of fact are clearly erroneous.” Evans v. Teton Cty., 139 Idaho 71, 75, 73 P.3d
84, 88 (2003) (citing Evans, 137 1daho at 431, 50 P.3d at 446; Friends of Farm to Market, 137
Idaho at 196, 46 P.3d at 13)). “The Board of Commissioners' factual findings are not clearly
erroneous so long as they are supported by substantial, competent, although conflicting,
evidence.” Evans v. Teton Cty., 139 Idaho 71, 75, 73 P.3d 84, 88 (2003) (citing Friends of Farm
to Market, 137 Idaho at 196, 46 P.3d at 13)).

A court may review an administrative action only when that review is “expressly
authorized by statute.” L.R.C.P. 84(a)(1); In re City of Shelley, 151 Idaho 289, 292, 255 P.3d
1175, 1178 (2011). LLUPA authorizes judicial review of “some land use decisions,” but not all
of them. Highlands Dev. Corp. v. City of Boise, 145 Idaho 958, 961, 188 P.3d 900, 903 (2008).
In addition to permitting review by those “adversely affected by the issuance or denial of a

permit authorizing development,” 1.C. § 67-6521, it specifically permits judicial review for
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issues surrounding applications “for permit[s] required or authorized under LLUPA,” I.C. § 67—
6519; “special use permits, 1.C. § 67-6512; subdivision permits, 1.C. § 67-6513; planned unit
development permits, .C. § 67-6515; variance permits, I.C. § 67-6516; and building permits,
L.C. § 67-6517.” Highlands Dev. Corp. v. City of Boise, 145 Idaho 958, 961, 188 P.3d 900, 903
(2008).

The County’s actions shall be affirmed unless the Court finds the agency’s findings,
inferences, conclusions or decisions are in violation of constitutional or statutory provisions; the
County exceeded its statutory authority; the decision was made based on unlawful procedure; the
decisions of the County are not supported by substantial evidence on the record; or the County’s
decisions were arbitrary, capricious or an abuse of discretion. See Cowan v. Bd. of Comm’rs of
Fremont Cty., 143 Idaho 501, 508 148 P.3d 1247, 1254 (2006) (citing 1.C. § 67-5279(3)). When
reviewing these matters,

the courts of the state are directed to consider proceedings as a whole and to

evaluate the adequacy of procedures and resultant decisions in light of practical

considerations with an emphasis on fundamental fairness and the essentials of
reasoned decision-making. Only those whose challenge to a decision

demonstrates actual harm or a violation of fundamental rights, not the mere
possibility thereof, shall be entitled to a remedy or reversal of a decision.

Terrazas v. Blaine Cty. ex rel. Bd. of Comm'rs, 147 1daho 193, 201, 207 P.3d 169, 177 (2009)

(quoting 1.C. § 67-6535(c) (emphasis added)).
IV. ANALYSIS

A. Cat Creek and the County’s motions to dismiss claims regarding the original Project
approval of the five CUPS were granted; therefore, SBar’s current petition for judicial
review is limited to the Board’s actions amending the CUPs.

Cat Creek and the County moved to dismiss SBar’s petition for judicial review related to
the original approval of the five CUPs which was approved in writing on February 10, 2017.

SBar argued the February 10, 2017 Findings of Fact and Conclusions of Law and Order was not
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final agency action. The Court orally granted the motion to dismiss all of SBar’s claims related
to the Board’s February 10, 2017 approval of the five CUPs since SBar had not timely moved for
reconsideration nor filed a notice of appeal for judicial review. Instead, SBar filed its initial
petition for judicial review on May 1, 2018, after its First Motion for Reconsideration was denied
by the County on April 6, 2018. (R. 10243-60).

SBar reiterated its argument in its briefing on the Petition for Judicial Review that the
February 10, 2017 approval of the Project was not “final agency action” as the conditions of
approval required further action by the Board of County Commissioners in the form of approval
of a development agreement as well as other conditions. R. 8308-14 (Findings of Fact,
Conclusions of Law and Order, Exhibit A, Conditions of Approval of the Applications). The
County and Cat Creek maintained that the written approval of the CUPs on February 10, 2017
was final agency action, as conditions of approval do not prevent the action from being final
agency action under LLUPA, the applicable Elmore County Zoning and Development Ordinance
(“Zoning Ordinance”) made clear the order was final action, and because the conditions of
approval allowed Cat Creek to immediately take action on the property.

The Court again finds the written February 10, 2017 Findings of Fact, Conclusions of
Law and Order (R. 8261-8314) was a final agency action. The Supreme Court has held that the
ability to appeal an order begins with an examination of the relevant zoning and development
ordinance. Rural Kootenai Organization, Inc. v. Board of Comm’rs, 133 Idaho 833, 993 P.2d
596 (1999). Appeal rights are determined by the ordinance in existence at the time of the ﬁling of
the application for the conditional use permit. See Payette River Property Owners Ass’n v. Board
of Comm’rs of Valley County, 132 Idaho 551, 555, 976 P.2d 477, 481 (1999), overruled on other

grounds by City of Osburn v. Randel, 152 Idaho 906, 277 P.3d 353 (2012).
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First, the February 10, 2017 decision provides on page 47 (R. 8307) that a motion for
reconsideration must be filed within ten (10) days pursuant to Zoning Ordinance Section 6-3-2, J.
The next paragraph indicates that an aggrieved party by a final decision concerning matters
identified in Idaho Code section 67-6521(1)(a) has twenty-eight (28) days after all remedies have
been exhausted under the local ordinance to seek judicial review by the procedures in Idaho
Code title 67, chapter 52. The very language of the Findings of Fact, Conclusions of Law and
Order indicating the reconsideration and appellate that applied indicated Cat Creek and any other
party the document was a final order.

Moreover, the applicable Zoning Ordinance sets forth that the Planning and Zoning
(“P&Z”) Commission’s decision is final action. See Zoning Ordinance Section 6-3-2, A. The
appeal process to the Board of Commissioners on decisions of the P&Z’s requires the appeal of
the P&Z’s “final action” to be within ten days. See Id. Section 6-3-2, F. The Zoning Ordinance
requires the Board to enter an order after the hearing affirming, reversing or modifying the
Commission’s decision and such decision shall contain a statement of the reasons for the Board’s
decision and shall be served on all parties to the appeal. See Id. Section 6-3-2, I. The applicant or
an aggrieved party may seek reconsideration of the Board’s decision. See Id. Section 6-3-2, J.
The decision by the Board to deny or approve the reconsideration is not appealable, but the party
seeking reconsideration may still exercise rights to further appeal the Board’s decision by
seeking judicial review. See Id. Section 6-3-2, K, 6.° This is exactly what occurred after Cat
Creek appealed the P&Z’s final decision to the Board. So the decision by the Board was also

final agency action.

3 The ordinance states “the applicant may still exercise applicant’s rights to further appeal the Board’s decision™ but the process
for reconsideration allows “the applicant or aggrieved party” to move for reconsideration. See Zoning Ordinance Section 6-3-2, J.
Therefore, based on Constitutional due process concerns, the Court interprets the ordinance broadly as also allowing the applicant
or any aggrieved party to exercise its appeal rights which were set forth in the notice of Idaho Code title 67, ch. 52 on page 47 of
the February 10, 2017 decision.
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Public notice was given in Elmore County regarding this Project. While it is undisputed
that SBar did not receive written notice of the P&Z hearing (as notice was sent by the County
using an owner list that was not updated for the transfer of land ownership to SBar after it was
generated), SBar admits it had actual written notice of the hearing regarding the appeal of the
P&Z’s decision to the Board.

SBar’s failure to get actual notice of the P&Z hearing was harmless as adequate public
notice was given and there is no evidence SBar did not have notice of the Project prior to the
P&Z hearings. SBar only claims it did not receive written notice from the County. Furthermore
P&Z denied the applications which is the same position SBar would have argued for if SBar had
written notice of the P&Z hearing. Finally, any appeal of the defective notice to the P&Z
hearing needed to be made by timely moving for reconsideration and filing a petition for judicial
review after the Board’s written decision was issued in February of 2017.

SBar had actual notice of Cat Creek’s appeal to the Board. While SBar did not exercise
its right to participate and oppose the Project before the Board at the November 16-17, 2016
hearings, the language in the Elmore County Zoning and Development Ordinance (“Zoning
Ordinance”) combined with the notices included in the February 10, 2017 written decision put
SBar and any other aggrieved party on notice that the action by the Board was a final Order
approving the applications subject to conditions and that the applicant or aggrieved parties had
rights to move for reconsideration and seek an appeal via a petition for judicial review of the
Board’s final decision on the Project’s five CUPs.

Second, the February 20, 2017 Conditions of Approval attached to the Findings of Fact,
Conclusions of Law and Order did not contain any condition which would prevent Cat Creek
from immediately taking action on the Project. R. 8308-8314. While it is true the Conditions of

Approval provided for a development agreement to be entered between Cat Creek and the Board,

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 14



the Conditions of Approval set forth that the adoption of the development agreement would be
subject to an additional public hearing process consistent the modification process under the
Zoning Ordinance and LLUPA. R. 8308. As a matter of law, and as discussed in further detail
later in this Memorandum Decision, the Court finds the development agreement discussed in
Condition 2 was not a “development agreement” as defined in LLUPA, Idaho Code section 67-
6511A. This distinguishes this case from Taylor v. Canyon County Bd. of Com’rs, 147 Idaho
242, 210 P.3d 532 (2009), where a development agreement for rezoning was required before the
governing body’s action were final and appealable. Here, here was no rezoning required for
approval of the Project.

Third, on February 10, 2017, Cat Creek had the ability to immediately start the Project
and take action on the land. Under the Zoning Ordinance section 6-27-5° (in effect in 20167,
allows the holder of a CUP to acquire construction permits and commence placement of
permanent footings and structures on the ground and commence the use permitted by the permits
in accordance with the Conditions of Approval. While it is true Condition 9 required two public
meetings prior to the issuance of building permits, the public meetings required were not before
the Board and did not require the Board’s approval of the building permits. In Condition 15,
prior to any construction, Cat Creek was required to file with the County certain documents such
as an updated Wildlife Mitigation Plan/Environmental Statement once the NEPA process was
near completion. However, any updated plans did not require the approval of the Board.

Clearly, the Conditions of Approval require a number of additional steps to be taken by
Cat Creek, such as obtaining approval for water rights from the Idaho Department of Water

Resources, approval of the Interconnection Application by the Bonneville Power Administration,

8 Section 6-27-5: Terms of Approval has a subsection A and then the subsections under A are listed as 4, 5 and 6. It appears that
these subsections should have been 1, 2 and 3 since there are no subsections 1, 2 and 3. The Court finds there are typographical
errors in the Zoning Ordinance.

7 Elmore County’s Zoning Ordinance was Amended May 18, 2018. Similar code language exists in the Amended Zoning
Ordinance.
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and completion of a power sale agreement with Idaho Power. See, Conditions 22, 24, and 25.
The Conditions of Approval also require any roads and construction to comply with all
permitting, licenses, zoning ordinances, and fencing and decommissioning plans were able to be
drafted. See, Conditions 33-14. In reviewing the Conditions of Approval as a whole, the Court
finds the conditions did not prohibit Cat Creek from taking action to make modifications to the
land consistent with the Master Site Plan approved by the Board at the November16-17, 2018
hearings. This is consistent with the test set forth in JohAnson v. Blaine County, 146 Idaho 916,
925,204 P.3d 1127, 1136 (2009): |

The Supreme Court clarified the appealability depends upon whether, under the

governing ordinance, the granting of the order “allows the developer to take

immediate steps to permanently alter the land.” If it does then the order is
appealable.”. ..

If the ordinance authorizing the developer to alter the land upon issuance of the

permit, it does not matter if the ordinance states the issuance of the permit is or is

not appealable. It is appealable under LLUPA.

If the County did not want the issuance of the CUPs to be appealable, then the issuance of
the fire conditional use permit could not authorize the developer to permanently alter the land.
Here, the Conditions of Approval did authorize the developer to permanently alter the land and
Cat Creek could have started “moving dirt” for access roads, fencing, getting building permits
for substations, etc., regarding the Project without any further action by the governing board.

Fourth, the required Board approval of a development agreement did not prevent the
February 10, 2017 Findings of Fact, Conclusions of Law and Order from being a final order.
SBar argues that Johnson holds no CUP is final even if the land can be altered because the

Conditions of Approval required further action by the Board approving a development

agreement. The Court respectfully disagrees.
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The Court acknowledges that Johnson used the following language:

Whether the governing board’s decision is the approval of a preliminary plat as in
Stevenson and Rural Kootenai Organization, or of a conditional use permit, as in
Canal/Norcrest/Columbus Action Committee and Payette River Property
Association, it is a final decision subject to judicial review if it allows the

developer to take immediate steps to permanently alter the land without further
action of the governing board.

Johnson at 926, 1137.

SBar focuses on the phrase “without further action of the governing board” to argue since
a development agreement was required to be approved by the Board of Commissioners, the
approval of the CUPs was not final as further action of the governing board was required. The
final sentence of Condition 2 states failure to complete Condition 2 shall result in the termination
of the approval to which this Condition is attached. It should be noted that the approval of the
five CUPs was subject to all of the Conditions attached as Exhibit A. The Court finds SBar’s
restrictive interpretation of Johnson is not required under the facts of this case, is inconsistent
with the Zoning Ordinance which allows modifications of conditions of approval with proper
due process, and is inconsistent with the process for CUPs with conditions to be approved in a
final appealable order. Seldom are all conditions of approval complete by the time a governing
board approves a project. To hold otherwise would require large expenditures of monies by an
applicant prior to approval of a project, and that is not how the Zoning Ordinance at issue or
LLUPA requires approved developments to proceed.

Condition 2 for a development agreement specifically provided there would be further
discussions between Cat Creek and County staff, and a draft agreement would be presented to
the Board in a public hearing with notice and opportunity to be heard and subject to the
requirements of the Zoning Ordinance and LLUPA. Because there would be new procedural due
process on that development agreement, the development agreement functioned as a potential

modification of the February 10, 2017 decision, not as a condition that kept the February 2017
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decision from being final. Often further governing board action is required to address
modifications to a project. If any modification process results in material modification to the
approved conditional use permits, the Zoning Ordinance requires additional procedural due
process to be followed for the modification. See, Section 6-27-2.

Here, the Court finds the development agreement described in Condition 2 covered
numerous topics and was expected to take some time to draft as the Board allowed the agreement
should be recorded against the Project by November 2017 (subject to certain extensions). While
execution of the development agreement by the applicant and Board was required as a condition,
it did not prevent the developer from taking other actions consistent with the Conditions of
Approval to further the Project, nor did the condition change the approval of the Project from
being a final action by the Board. The development agreement was viewed as a document to
provide clarification of the Project as well as potential modification of terms that would require
an additional due process hearing and additional findings of fact, conclusions of law and order
which would ultimately be a separate final decision under the Zoning Ordinance and LLUPA
subject to appeal. If the development agreement was not finalized, it could result in the
termination of approval of the Project, but arguably such was true for all of the Conditions of
Approval that Cat Creek had to satisfy.

For these reasons, the February 10, 2017 decision of the Board was a final action subject
to judicial review. “Requirements for timely filing and service of a petition for review are
jurisdictional. Absent compliance with this statutory requirement, a district court has no
jurisdiction to review a final determination of the district board.” Floyd v. Board of Comm’rs of
Bonneville County, 137 Idaho 718, 723, 52 P.3d 863, 868 (2002). If motions for reconsideration
and appeals are not filed within applicable timeframes, the agency decision stands and the

challenging landowner is no longer able to remedy any possible or actual errors in the agency’s
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decision or process. See Curtis v. City of Ketchum, 111 Idaho 27, 33, 720 P.2d 210, 216 (1986)
(A landowner was “precluded from challenging the city's actions with regard to [his] application
because he failed to seek review of the city's action within” the appropriate timeframe).

Here, the Board’s approval of the five CUPs was appealable and no motion for
reconsideration or appeal was taken from that decision by the applicant or any aggrieved party.
Therefore, this Court has no jurisdiction to review the determinations made in the decision to
approve the five CUPs on February 10, 2017. Any remedy for possible or alleged errors in the
Board’s decision or deficiencies in any notice for the related public hearings is foreclosed
because SBar failed to timely pursue its claims on that decision. For these reasons, claims related
to the February 10, 2017 approval of the five CUPs cannot be addressed by this Court. This
result is consistent with the purpose behind judicial review which is to allow a timely review of
the approval of a contested project. Accordingly, the Court’s granting of the motions to dismiss
challenges to the Board’s written February 10, 2017 decision approving the five CUPs stands
and this Court has no jurisdiction over these claims on appeal.

The Court will now proceed with its analysis on SBar’s challenges to the CUPs
Amendments and development agreement. In order for SBar to succeed on these claims, it must
first show that it meets LLUPA’s requirements for standing before it can challenge the actions of
the County. If it can show this, it must then show that the County erred in a manner specified in
Idaho Code section 67-5279 and that SBar’s substantial rights have been prejudiced as a result of
that error. For the reasons discussed below, SBar has shown that it has standing over some
claims, that some irregularities occurred, but the alleged errors did not violate SBar’s substantial

rights.
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B. LLUPA requires a party to show it has met seven requirements in order to have standing
to challenge a land use decision.

SBar’s first Issue Presented is whether or not it has standing to challenge the County’s
decision regarding the CUPs Amendments and development agreementg. Pet.Br., 27. The
County and Cat Creek both argue that SBar does not have standing to challenge all of the five
CUPs, only the CUP related to the wind turbines; SBar disagrees, arguing it has standing on all
the CUPs, as the five CUPs were originally approved as a package, so the decision by the Board
to separate the CUPs can be challenged by SBar. "Standing is a preliminary question that the
Court must resolve before reaching the case's merits." Hawkins v. Bonneville Cty. Bd. of
Comm'rs, 151 1daho 228, 231, 254 P.3d 1224, 1227 (2011) (citing Capstar Radio Operating Co.
v. Lawrence, 143 Idaho 704, 707, 152 P.3d 575, 578 (2007)). Thus, before the Court can even
get to any of SBar’s arguments regarding alleged errors in the approval of the Project, it must
first determine if SBar — as a party — has standing to challenge any of the actions of the County.
Miles v. Idaho Power Co., 116 Idaho 635, 641, 778 P.2d 757, 763 (1989) (“The doctrine of
standing focuses on the party seeking relief and not on the issues the party wishes to have
adjudicated”) (citing Valley Forge Christian College v. Ams. United for Separation of Church &
State, Inc., 454 U.S. 464 (1982) (abrogated on other grounds by Bowen v. Kendrick, 487 U.S.
589, 618-19 (1988))). In addition, “in land use decisions, a party's standing depends on whether
his or her property will be adversely affected by the land use decision.” Cowan, 143 Idaho at
509, 148 P.3d at 1255 (citing Evans, 139 Idaho at 75, 73 P.3d at 88). In other words, the Court
can only consider the party’s arguments as they relate to the land in question.

“Idaho’s standing requirement ‘is a self-imposed constraint adopted from federal

practice, as there is no ‘case or controversy’ clause or an analogous provision in the Idaho

¥ As discussed above in the Factual and Procedural History, the Court will be referring to what was known as the Development
Agreement as the CUPs Amendment to prevent confusion for reasons that will be discussed in more depth below.

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 20



Constitution as there is in the United States Constitution.”” Employers Res. Mgmt. Co. v. Ronk,
162 Idaho 774, 777, 405 P.3d 33, 36 (2017) (“ERMC”) (quoting Coeur d’Alene Tribe v. Denney,
161 Idaho 508, 513, 387 P.3d 761, 766 (2015)). The Legislature cannot confer standing by
statute; standing only exists for “those whose challenge to a decision demonstrates actual harm
or violation of fundamental rights.” I.C. § 67-6535(3); See Evans v. Teton Cty., 139 Idaho 71, 75,
73 P.3d 84, 88 (2003) (“[T]he legislature cannot, by statute, relieve a party from meeting the
fundamental constitutional requirements for standing”), and Noh v. Cenarrusa, 137 Idaho 798,
803, 53 P.3d 1217, 1222 (2002) (The Legislature “cannot compel the Court to decide a case that
lacks a judiciable controversy”).

When seeking standing to challenge an agency action, “if the issue is only mentioned in
passing and not supported by any cogent argument or authority, it cannot be considered by this
Court.” Bach v. Bagley, 148 Idaho 784, 790, 229 P.3d 1146, 1152 (2010); (citing Inama v. Boise
County ex rel. Bd. of Comm'rs, 138 Idaho 324, 330, 63 P.3d 450, 456 (2003). The burden is on
the party seeking standing to challenge agency actions under Idaho Code § 67-5279 to not only
support their arguments, but to support them with “substantial evidence.” Paul v. Bd. of Prof’l
Discipline of Idaho State Bd. of Med. 134 1daho 838, 840, 11 P.3d 34, 36 (2000) (“The agency’s
findings must be affirmed unless the findings are not supported by substantial evidence on the
record as a whole”) (internal citations omitted). Substantial evidence requires “more than a
scintilla of proof, but less than a preponderance.” Erickson v. Idaho Bd. of Licensure of Prof'l
Engineers & Prof'l Land Surveyors, No. 45205, 2019 WL 2098461, at *3 (Idaho May 14, 2019)
(quoting Paul v. Bd. of Prof’l Discipline of Idaho State Bd. of Med. 134 1daho 838, 840, 11 P.3d
34, 36 (2000) (internal citations omitted)). “It is relevant evidence that a reasonable mind might
accept to support a conclusion.” Paul v. Bd. of Prof’l Discipline of Idaho State Bd. of Med. 134

Idaho 838, 840, 11 P.3d 34, 36 (2000) (citing Boley v. State, Industrial Special Indemnity Fund,
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130 Idaho 278, 280, 939 P.2d 854, 856 (1997)). To ensure they have satisfied this requirement,
parties should follow the old writing adage to “show, don’t tell” the Court how the standing
réquirements are met in relation to the land in question. Inst. for Policy Studies v. CIA, 124 F.
Supp. 3d 1, 3 (D.D.C. 2015), on reconsideration, 153 F. Supp. 3d 352 (D.D.C. 2016).° If they do
not show this clearly, then the Court may not be able to rule in their favor. Burt v. City of Idaho
Falls, 105 Idaho 65, 665, P.2d 1075 (1983) (holding that land-use decisions will not be
overturned unless there is a clear showing that the decision did not satisfy the statutory
requirements).

In Idaho, there are seven requirements that must be met before landowners can have
standing under LLUPA to challenge a proposed development. The first three requirements are
the general standing requirements applicable in any case, and the final four are specific to actions
raised under LLUPA. Landowners must clearly show by substantial evidence that:

1) there is a probability of peculiarized harm to their property as a result of the
proposed development;

2) that particular harm is (or could potentially be) the result of the proposed
development;

3) the alleged injury to their property can be redressed by an order of a court,

4) their land is adjoining or adjacent to the proposed development, or how the
proximity of the planned development adversely impacts their property;

5) there was a final agency action that can be challenged;

6) that they have exhausted all administrative remedies; and

7) that their claims were filed within a specified time period after the final
agency action has taken place.

SBar must show it meets those seven requirements in order to have standing under

LLUPA to challenge the County’s actions relating to the Cat Creek CUPs Amendment'®.

® For a party to “show” something, they need to “make (facts, etc.) apparent or clear by evidence.” Show, BLACK’S Law
DICTIONARY (10th Ed. 2014).
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Before moving forward, however, the Court needs to address one issue. In its opening
brief, SBar implies that it may have standing based only on allegations regarding particular or
peculiar injuries it may suffer will be sufficient to grant it standing. Pet.Br., 30. It supports that
claim by citing to Hawkins v. Bonneville Cty. Bd. of Comm'rs. 151 1daho 228, 231, 254 P.3d
1224, 1227 (2011). If that is, in fact, SBar’s position—that it can have standing by only making
allegations without any support—the Court respectfully finds that is an overbroad interpretation
of Hawkins. The Hawkins court stated that the landowner in that case had standing based on
allegations that allowing non-conforming development next to his property would cause specific
problems; however, the court cited specific facts and examples the landowner gave supporting
each allegation. Hawkins v. Bonneville Cty. Bd. of Comm'rs, 151 Idaho 228, 231, 254 P.3d 1224,
1227 (2011). Thus, only allegations made by SBar that are supported by substantial evidence will
be considered by this Court for standing purposes.

1. The landowner challenging the agency decision must show by substantial evidence how
the planned development is, or may be an actual source of a concrete and particularized
injury to their land; SBar has done this.

The first step in any standing analysis is determining if there was an injury. For land-use
cases, the injury does not have to be a past or present injury, as long as the landowner can show
they have “an interest in real property which may be adversely affected by the issuance or denial
of a permit authorizing the development.” Evans v. Teton Cty., 139 Idaho 71, 75, 73 P.3d 84, 88
(2003) (quoting I.C. § 67-6521(a) (emphasis added)). However, while landowners in Idaho may
“allege, not prove” the potential harm to their property in order to get standing, those allegations
must be supported by substantial evidence. Hawkins v. Bonneville Cty. Bd. of Comm'rs, 151
Idaho 228, 231, 254 P.3d 1224, 1227 (2011). As with any alleged injury, a land use injury must
“be concrete and particularized and actual or imminent, not conjectural or hypothetical.” Tucker

v. State, 162 Idaho 11, 19, 394 P.3d 54, 62 (2017) (internal citations and quotation marks

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 23



omitted). A ‘peculiarized’ harm is one that is “[d]ifferent from the norm; special; [or] particular.”
Peculiar, BLACK’S LAW DICTIONARY (10th Ed. 2014). There must be evidence showing that the
land use decision “would inconvenience the [challenging party] in some manner, limit its use and
enjoyment of the property, or cause economic harm” particular to it regardless of the parcel’s
distance from the proposed development. Ciszek v. Kootenai Cty. Bd. of Comm'rs, 151 Idaho
123, 128, 254 P.3d 24, 29 (2011) (internal citations removed). While the location of the land in
dispute is relevant to this analysis, the landowner must still show how “the property's location
exposes the landowner to peculiarized harm.” Student Loan Fund of Idaho, Inc. v. Payette Cty.,
125 Idaho 824, 828, 875 P.2d 236, 240 (Ct. App. 1994). Thus, even if the landowner can only
show how the land in question may suffer a peculiarized harm in the future, “[t]he existence of
real or potential harm is sufficient to challenge a land use decision.” Evans v. Teton Cty., 139
Idaho 71, 76, 73 P.3d 84, 89 (2003).

Here, SBar has alleged potential injuries due to the entire Project, but the Record only
supports that argument as it relates to the Wind Turbines, the Transmission Lines, and the
Substation CUPs; there is no support for that claim as it relates to the hydroelectric and solar
CUPs.

SBar has made specific arguments regarding three potential injuries to its property that
are related to the County’s approval of the Wind CUP. First, SBar argues that its property value
may be diminished if the wind turbines are built. Pet.Br., 31. Second, it argues that the Project
(specifically the wind turbines, the transmission lines, and the power substation) will cause
“visual and aesthetic damage” to its property. Pet.Br., 31. Finally, it argues that the migratory
patterns of wild game in the general area will be disrupted and that it may lose its designation as
an Idaho Shooting Preserve. Pet.Br., 33. SBar’s first argument regarding the potential

diminution in value of its property satisfies the first requirement for standing.
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SBar alleges the value of its property will be reduced by at least 10% and supports that
allegation with a detailed property appraisal. Pet.Br., 31, R.11378-472."' That appraisal is
substantial evidence the Court can rely on when making its decision and satisfies the LLUPA
requirement of a showing of peculiarized or particularized harm. However, the submitted
appraisal specifically only addresses the impact of the Wind Turbines on SBar’s value, it does
not specifically address the other pieces of the Project.

While the Court finds that SBar has supported its argument regarding its injury as to the
Wind Turbines, that finding is sufficient for the Court to also find an injury as to the
Transmission Lines and the Substation CUPs. The Board determined based on subsequent
comments from Cat Creek during the process on the CUPs Amendments, that the success of the
Project was enhanced by allowing the CUPs for solar, wind and pump storage hydro to be
separated and developed in phases. R. 10004, Section 7 Project Phasing. This finding did not
change the Board’s original conclusion wherein it agreed with the Planning and Zoning
Commission’s findings that the five applications are “dependent” on each other. R. 8265.

Even though the Board found there was evidence supporting Cat Creek’s request to
develop the solar, wind, and pump storage hydro CUPs in phases, the Court does not find that the
Board changed its original conclusion that all five CUPs were dependent on each other for the
overall success of the Project. The Board merely modified its conclusion by finding the phasing”
the power generating portions of the Project enhanced the overall Project. R. 10004. Without the
Transmission Lines and Substation, there would be no way to transmit any electricity created by
the power generation pieces (Hydroelectric, Solar, or Wind Turbines) for use elsewhere. Each
power generation piece may create electricity independently of the other two, but each of those

power generation sources is interdependent on both the Transmission Lines and Substation. In

! SBar’s brief cites to R.10986-1105 as the location for the appraisal; that document is actually located at R.11378-472.
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addition, those two pieces (Transmission Lines and Substation) are interdependent—one need
not exist without the existence of the other. Similarly, if Cat Creek were to build the
Transmission Lines and Substation without proceeding on at least one of the three power
generation pieces, it would be a waste of money and resources.

While the Court finds there was substantial evidence for the Board’s determination in the
Findings of Fact, Conclusions of Law and Order-CUP Amendments on March 16, 2018, that the
power generating CUPs may be considered separately and developed in phases, the Court must
next determine whether SBar has established standing to challenge all five CUPs in this appeal
(R. 10004). The Court finds because SBar has established it could be injured by the Wind
Turbine CUP, it necessarily requires a finding that injury also applies to the Transmission Lines
and Substation due to their interdependence with the Wind Turbines and each other. However,
the Court finds SBar has failed to allege potential injury to SBar from the solar and hydro power
generation CUPs even though they are part of the overall Project.

SBar’s other arguments regarding alleged general injury relate the impact on its view and
potential problems with game animal migration being impacted by the Project from its property.
Individual landowners’ conclusory opinions without data supporting such opinions as to
potential impacts on views and wildlife does not establish these particularized injuries. However,
The Court finds based on the statements of members of the public and photos/videos of the area,
the wind turbines are likely to have an impact on the views from SBar’s property. The exact
impact on SBar’s view is unknown since the location and heights of the wind turbines are not
finalized and no data on animal migration being permanently impacted by the Project’s wind
turbines was submitted.

The evidence submitted to back up the allegation regarding the impact on SBar’s view

included a video production with computer-generated images of the wind turbines superimposed
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on the property in question and into downtown Boise. While SBar’s video is certainly a
persuasive illustrative exhibit, and supports a findings that SBar also has standing based on the
likely visual impacts of the wind turbines on its views.

The Court finds, SBar has not provided information, documentation, affidavits, or any
other forms of evidence backing up its claims regarding the potential loss of status as to certain
land being in an Idaho Shooting Preserve or how changes to potential wildlife migration would
actually impact SBar. Opinion statements by nearby landowners alone are not sufficient to
establish particularized injury to SBar.

As to wildlife injuries, the Court finds these alleged injuries are not specific to SBar but
generalized complaints about the Project. The Record establishes the Board considered the
impact the Project may have on wildlife in the surrounding area and Cat Creek continues to work
with local, state, and federal agencies to mitigate any negative impact. See R.6476-6571 (Cat
Creek Energy’s Wildlife Management Plan). The Wildlife Management Plan provided to the
County early in the process establishes the Board considered such issues in its approval of the
Project and the CUPs Amendment. See R.6476-6571; R9873 (fish stocking and sage grouse
mitigation); R. 9875 (additional visual mitigation measures). The Board noted in its original
approval that the County requested comments on the Project from 92 agencies regarding impact
on fish and wildlife habitat. R. 8293. The Board specifically addressed Fish and Wildlife Goals
as well as Scenic Area Goals in its Findings of Fact. R. 8292-96. Specifically, the Board found
the new Master Site Plan #2 eliminated wind area #1 in response to Idaho Fish and Game’s
wildlife study citing the Record at 2008. R. 8297. In the Conditions of Approval, the Board
required an updated Wildlife Mitigation Plan/Environmental Impact Statement to be submitted
once the NEPA process is near completion and is subject to review by the Planning and Zoning

Commission. See Condition 15, R. 8310-11. In the CUPs Amendment section 2.7 requires
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communication with Wildlife Agencies to sustain fish and wildlife habitats on and surrounding
the Project. R. 9874.

For standing purposes, the Court only needs to find that SBar has supported at least one
allegation of particularized injury with substantial evidence. Because SBar did so regarding the
possible diminution of its property value and impact on its views, the Court finds the first
LLUPA standing requirement is satisfied.

2. SBar has presented evidence the challenged land use decision is an actual or probable
cause of particularized or peculiarized harm to its property that cannot be traced to a
third party.

Next, the party must show that the alleged injury is “fairly traceable to the challenged
action of the defendant, and not the result of the independent action of some third party not
before the court.” Tucker v. State, 162 Idaho 11, 21, 394 P.3d 54, 64 (2017) (quoting Bennett v.
Spear, 520 U.S. 154, 167 (1997)). While land use cases require the Court to consider the distance
of the proposed development to the challenging landowner’s property, merely being a landowner
within a reasonable distance from the proposed development “does not relieve a complainant of
the necessity of demonstrating a distinct palpable injury traceable to the challenged
governmental conduct.” Student Loan Fund of Idaho, Inc., 125 Idaho at 828, 875 P.2d at 240
(internal quotation marks and citations removed).

Here, SBar has shown that the approval of the Project CUPs by the County is a direct
cause of the probable diminution in value of its property. As described above, SBar has
presented substantial evidence that if the Project is allowed to continue, its property value will be
decreased by approximately 10%. Pet.Br., 31 (citing R.10986-11005). It is undisputed that the
County granted Cat Creek the CUPs relating to the Project. There is substantial evidence that
SBar’s potential diminution in value would be caused by the County’s approval of those CUPs.

Thus, the second requirement for standing is met.
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3. SBar has shown how its alleged injury may be redressed by a court.

Even if the landowner can show a potential injury that is directly traceable to the
challenged governmental action, “it cannot be only speculative that a favorable decision will
redress the injury.” Tucker, 162 Idaho at 24, 394 P.3d at 67 (citing Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 (2000)). This does not mean that the party
is required to show “that a favorable decision will inevitably redress the injury,” only that “a
favorable decision is likely to redress the injury.” ERMC, 162 Idaho at 777, 405 P.3d at 36
(emphasis added) (internal citations and quotations marks removed) (emphasis in original). Thus,
even if a party shows that the potential harm to their property is peculiar and can be traced
directly back to the challenged government action, if the Court cannot do anything about it, then
its claim must fail and the Court’s analysis stops there. However, if the party can show that the
Court can redress its injury in any fashion, then the Court’s analysis can continue.

Thus, the third requirement for standing under LLUPA is that the action being
complained of can be redressed by the Court. As described above, there only needs to be a
showing that the injury is likely to be redressed. See FRMC, 162 Idaho at 777, 405 P.3d at 36. In
other words, if the Court rules in SBar’s favor, is there a possibility that the potential diminution
of its property value will not happen? The answer to that is a qualified “yes.” If the Project is
stopped, then SBar’s view will be unspoiled, animal migrations should not be impacted, and they
will continue to have the same enjoyment of their property that they have had until now. If SBar
is successful in its appeal and the agency decision is remanded back to the Board, the County
could be required to restart the process. Then SBar will have a further opportunity to receive
proper notice and to be heard. At which point there is a possibilify — not a guarantee — of a
resolution in SBar’s favor because there is still a possibility that the Board would make the same

decision. But that possibility is sufficient for standing and thus, this requirement is also met.
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4. Under LLUPA, property owners generally are required to be either adjoining or adjacent
property owners to a proposed development and SBar is an adjacent property owner.

Once those traditional standing requirements have been satisfied, land use cases require
the Court to do further analysis. First, LLUPA only allows a person with “a bona fide interest in
real property which may be adversely affected” by land use decisions to challenge those
decisions. 1.C. § 67-6521. If the property owner “is not himself the object of the government
action or inaction he challenges, standing is not precluded, but it is ordinarily ‘substantiaily more
difficult’ to establish.” ERMC, 162 Idaho at 778, 405 P.3d at 37 (quoting Lujan, 504 U.S. at 562
(in turn quoting Allen v. Wright, 468 U.S. 737, 758 (1984))). Thus, not every landowner can
challenge every land use decision where such landowner is not the applicant requesting the
agency to make a land use decision.

The location of the property matters under LLUPA because a court is more likely to find
standing when the landowner’s property is “adjoining the proposed development” or “‘adjacent
to” it. See, e.g. Evans, 139 Idaho at 75, 73 P.3d at 88, and Cowan, 143 Idaho at 509-510, 148
P.3d 1255-56 (properties were “adjoining the. proposed development”); Johnson v. Blaine Cty.,
146 Idaho 916, 920, 204 P.3d 1127, 1131 (2009) (property was “adjacent to” proposed
development); see also 1.C. § 67-6516 (Notice required for property owners whose land is
“adjoining the parcel under consideration”). A property is ‘adjoining’ when it is “[t]Jouching [or]
sharing a common boundary” with another property. Adjoining, BLACK’S LAW DICTIONARY
necessarily touching.” Adjacent, BLACK’S LAW DICTIONARY (10th Ed. 2014). However, Courts
“will not look to a predetermined distance in deciding whether a property owner has, or does not
have, standing to seek judicial review of a LLUPA decision.” Evans v. Teton Cty., 139 Idaho 71,
75, 73 P.3d 84, 88 (2003). Thus, even if a particular property is located some distance from the
proposed development, a traceable injury can be found if the landowner can show how a unique

situation has the possibility of negatively impact their land. Davisco Foods Int'l, Inc. v. Gooding
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Cty., 141 Idaho 784, 790, 118 P.3d 116, 122 (2005) (finding probable injury where expert
testimony showed how odors from a proposed wastewater treatment plant could potentially
impact a property three miles away).

All parties agree that SBar’s location is adjacent to at least the wind turbine portion of the
Project. The Court also finds SBar’s location is adjacent to the potential locations of transmission
lines/substation of the Project and possibly the new solar panel locations. R. 11108-12 (color
maps with locations for all CUPs attached to public notice for July 26, 2018 rehearing). Clearly,
this requirement is satisfied and there is no need for further analysis by the Court.

5. LLUPA only allows challenges to final agency actions and there was a final action here.

Even if the landowner’s property is adjoining or adjacent to a proposed development, and
there has been presented substantial evidence showing injury, cause, and redressability, the
Court’s standing analysis does not end there. Not all agency actions can be challenged.
Challenges under LLUPA may only be brought by "affected persons" and for final agency
actions relating to "the issuance or denial of a permit authorizing development." Neighbors For
Responsible Growth v. Kootenai Cty., 147 1daho 173, 176, 207 P.3d 149, 152 (2009) (quoting
I.C. § 67-6521). Any action that “places the developer in a position to take immediate steps to
permanently alter the land before final approval” is a final agency action. Payette River Prop.
Owners Ass’'n v. Bd. of Comm’rs. of Valley County, 132 Idaho 551, 555, 976 P.2d 477, 481
(1999), overruled on other grounds by City of Osburn v. Randel, 152 Idaho 906, 277 P.3d 353
(2012) (emphasis added).

Here, SBar must show the Court that there was a final agency action that it can challenge,
such as "the issuance or denial of a permit authorizing development." 1.C. § 67-6521."2 The

Court finds the CUPs Amendment decision entered on March 16, 2018 was an order of the

12 This will be discussed in more depth in Part B(7) below.
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Board. This order was not final and ripe for appeal until all motions for reconsideration by SBar
were ruled upon by the Board. The First Request for Reconsideration was denied, but the Second
Request for Reconsideration was denied in part and granted in part when the Board determined
the motion for reconsideration should be denied but also found an additional public hearing
should be held on 20 specific issues related to its decision on the CUPs Amendment. When the
Board issued its third written order on the CUPs Amendment (after the July 2018 rehearing) on
September 7, 2018 and denied SBar’s Third Request for Reconsideration on September 21, 2018,
the Board’s decision on the CUPs Amendrﬁent was final agency action. SBar timely filed its
petition for judicial review on the CUPs Amendment when it filed its original Petition on May 1,
2018 and properly amended the petition based on the further actions by the Board related to the
CUPs Amendment after the Second and Third Requests for Reconsideration were ruled upon by
the Board.

Yes, there are still additional steps Cat Creek must take before being able to actually
begin construction (such as applying for building permits and receiving permission from Federal
and State authorities). However, the final written decision related to the CUPs Amendment in
September 2018, allowed the modifications in the Development Agreement to continue moving
the Project forward. The Court finds the written approval of the CUPs Amendment after the July
2018 rehearing was final agency action under LLUPA. Thus, the final agency action requirement
is satisfied as to the CUPs Amendment.

6. SBar has exhausted all options within the agency before filing its petition for judicial
review.,

If the action being challenged is a final agency action, landowners must first exhaust all
options within the agency itself. 1.C. § 67-5271(1)(d) (“A person is not entitled to judicial review
of an agency action until that person has exhausted all administrative remedies required in this

chapter”). This is because the courts may only act once the agency has had the opportunity to
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complete its process and issue a final agency action. Buckskin Properties, Inc. v. Valley Cty., 154
Idaho 486, 493, 300 P.3d 18, 25 (2013) (“The doctrine of exhaustion requires that where an
administrative remedy is provided by statute, relief must first be sought by exhausting such
remedies before the courts will act”) (quoting Regan v. Kootenai Cnty., 140 Idaho 721, 724, 100
P.3d 615, 618 (2004); Petersen v. Franklin Cty., 130 Idaho 176, 185, 938 P.2d 1214, 1223
(1997) ("Exhaustion of administrative remedies generally requires that the case run the full
gamut of administrative proceedings before an application for judicial relief may be considered”)
(internal quotation marks and citations removed). Because LLUPA does not incorporate all of
the provisions of the Idaho Administrative Procedures Act (“IDAPA”), a challenging party must
look to the applicable local ordinances to determine what procedures are required before filing
for judicial review. Arthur v. Shoshone Cty., 133 Idaho 854, 860, 993 P.2d 617, 623 (Ct. App.
2000) (“Section 67-6521(1)(d) specifies that after all remedies have been exhausted under local
ordinances, an aggrieved person may seek judicial review as provided by chapter 52, title 67,
Idaho Code”) (internal quotation marks removed). Thus, a property owner is not allowed to bring
a judicial challenge of an agency action until all other actions permitted under the local
ordinances have been brought within the agency itself.

In order to meet this sixth LLUPA requirement, SBar must show it has exhausted all
available administrative remedies before filing a petition for judicial review. LLUPA requires
that all administrative remedies, including any requirements under local ordinances, be
exhausted before a petition for judicial review may be filed. Here, Zoning Ordinance Section
6-3-2, J allows for parties to seek reconsideration of Board decisions. Thus, before this Court can
review any actions of the County, SBar must show that it has asked the County to reconsider its
decisions. The Record reflects that after the February 9, 2018 hearings where the County

approved the CUPs Amendment, SBar filed for reconsideration of that decision. It also filed for
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reconsideration of the Board’s March 16, 2018 written Findings of Fact, Conclusions of Law,
and Order regarding the CUPs Amendments, and the Board’s decision after the July 26, 2018
hearing. See Pet. Joint Reply Brief, 3, Exhibit A (Chronology of Relevant Events). Thus, the
Court finds that SBar has exhausted the available administrative remedies and, accordingly,
satisfies this requirement.

7. All claims must be filed within a certain time of the final agency action; SBar has done so
only as to the CUPs Amendment.

LLUPA requires any requests for further action be filed within certain periods of time.
Where local ordinances authorize reconsideration, landowners must file any requests for
reconsideration with the agency within 14 days of the agency’s final action where
reconsideration is allowed. I.C. § 67-6535(2)(b). Where reconsideration is authorized, petitions
for judicial review must be filed within 28 days of the agency’s action on that reconsideration
request; where reconsideration is not allowed, the 28 day period begins when the final agency
action has been issued. See Arthur v. Shoshone Cty., 133 Idaho 854, 993 P.2d 617 (Ct. App.
2000) (Local ordinances did not authorize applicant to bring a motion for reconsideration or
empower the county to reconsider its decision); also I.C. § 67-6521(1)(d); LR.C.P. 84. Thus, if a
landowner has filed its petition for judicial review with the appropriate timeframes and has
satisfied the other four requirements detailed above, then it has standing to proceed on its claim.

With this final LLUPA requirement, SBar must show that any requests for
reconsideration or petitions for judicial review were timely filed. Decisions by an agency are
final on the date it releases its required written decision with its findings of fact and conclusions
of law, not on the date of the hearing where the application was approved or denied. Angstman v.
City of Boise, 128 Idaho 575, 578, 917 P.2d 409, 412 (Ct. App. 1996) (An agency decision
regarding a conditional use permit requires, among other things, “specific, written findings of

fact”). The agency is required to “establish by rule a time period within which a recommendation
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or decision must be made.” I.C. § 67-6519. Thus, an agency action is not final until there is a
written decision released within the time period specified by the rules governing the agency.

Where local ordinances authorize reconsideration requests, LLUPA requires those
requests be filed within 14 days of the agency’s written decision. I.C. § 67-6535(2)(b)."”* The
agency then has 60 days to act on that request or “or the request is deemed denied.” 1.C. § 67-
6535(2)(b). Once the written decision on reconsideration has been issued (or the 60 day time
period has passed), a Petition for Judicial Review must be filed within 28 days. 1.C. § 67-6521.
Where reconsideration is permitted, “[t]he twenty-eight (28) day time frame for seeking judicial
review is tolled until the date of the written decision regarding reconsideration or the expiration
of the sixty (60) day reconsideration period, whichever occurs first.” I.C. § 67-6535(2)(b).

Elmore County requires that “[t]he Board shall provide the applicant written findings of
fact and conclusions of law in accordance with Idaho Code sections 67-6519 and 67-6535 stating
the reasons for the decision.” Zoning Ordinance section 6-4-9.E (March 21, 2012). The Board
had sixty days to rule on any request for reconsideration under Idaho Code section
67-6535(2)(b).

The Board approved and issued its written order for the original five CUPs on February
10, 2017. R.8261-314. This was one day after it orally voted. SBar would have needed to apply
for reconsideration of the County’s decision arguably within 14 days, so no later than February
24, 2017. As discussed earlier SBar did not file any request for reconsideration, it cannot

challenge the original issuance of the CUPs.

1 In its brief, Elmore County references the Elmore County Code in effect at the time of SBar’s request for reconsideration
which states that any requests for reconsideration must be filed “within ten (10) calendar days” of the final action. Elmore
County’s Br. In Response, 14 (citing E.C. CODE, 6-3-2.K (Mar. 21, 2012)). However, “[t]he Idaho Constitution, Article XII, § 2,
provides, ‘Any county or incorporated city or town may make and enforce, within its limits, all such local police, sanitary and
other regulations as are not in conflict with its charter or with the general laws.” Arthur v. Shoshone Cty., 133 Idaho 854, 861,
993 P.2d 617, 624 (Ct. App. 2000) (Emphasis added in original). Because Elmore County’s ordinance is in conflict with a State
statute, the Court will review all requests under LLUPA’s fourteen (14) day time limit. Moreover, the County amended its
reconsideration ordinance to fourteen (14) days on May 18, 2018. See, Section 7-3-10, E. of Elmore County’s Amended Zoning
and Development Ordinance.
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The Record shows that the first of SBar’s reconsideration requests after approval of the
CUPs Amendment was premature. The Board approved adoption of the CUPs Amendment on
February 9, 2018. R.13160-226. The Board did not issue its Findings of Fact, Conclusions of
Law and Order — CUP Amendments until March 16, 2018. R. 9993-10008". Thus, SBar’s 14
day period of time to file began to run at on that date. However, SBar filed its first Request for
Reconsideration on February 16, 2018, even though it did not need to file it until March 30,
2018. R.9905-79. In spite of the premature filing, the Board still set a hearing for March 26,
2018 on that First Reconsideration Request. R.10173-241. At that hearing, SBar acknowledged it
had been provided with the written decision but the Board would not allow it to include that
decision in its first request for reconsideration. See R.13243-44 (Rick Goodsen, Attorney for
SBar stating “"Now you've changed it. Last week, you changed it"); R.13274 (Buzz Grant,
Elmore County Attorney stating during the same meeting, “And you [the Board ] approved an
amendment to the CUP and the conditions on March 16th of this year”); R.13313
(Commissioners agreeing that they will hold a hearing on May 11 regarding SBar's second
request for reconsideration that was filed on March 26).

From the time the Board began considering the CUPs Amendment in late 2017 SBar was
an active participant in the public hearings and timely filed for reconsideration of every action
taken by the Board. The Board orally approved the CUPs Amendment on February 9, 2018.
R.13160-226. SBar’s First Request for Reconsideration was made on February 16, 2018, within
the 14 day time as required by Idaho Code section 67-6535(2)(b). R.9905-79. SBar next timely
filed its Second Request for Reconsideration of the Board’s written Findings of Fact,
Conclusions of Law, and Order amending the CUPs on March 26, 2018. R.10173-2411. Finally,

SBar timely filed its Third Request for Reconsideration of the Board’s September 7, 2018

' The fact that the County erred by not filing its written decision until 34 days after the hearing (not within 30 days as required
by the Zoning Ordinance section 6-4-9.G.) is a harmless error due to the fact that SBar’s Request for Reconsideration of this
piece was granted in part as will be discussed below.
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written Findings of Fact, Conclusions of Law, and Order issued after the July 26, 2018 hearing.
R.11981-89. SBar’s Third Request for Reconsideration was filed on September 11, 2018.
Accordingly , SBar has timely filed for reconsideration of those actions taken since February
2018 when the County approved the CUPs Amendment which modified the original CUPs.

This determination and the Court’s ruling on the motions to dismiss answers SBar’s
second Issue Presented which asks, “Whether the Board erred in finding that SBar Ranch’s
Requests for Reconsideration and objections to the actions were not timely filed with the Board
under I.C. § 67-6535(2) and the applicable Zoning Ordinances.” Pet.Br., 27.

8. SBar has standing to challenge the CUPs Amendment related to the wind turbines
transmission lines and substations.

Thus, SBar has standing to pursue its claims against the County for approval of the
Project’s CUPs Amendment as it has met all seven requirements for standing under LLUPA.
SBar has alleged a potential reduction in property values and impact on its views and supported
that allegation with substantial evidence. It has shown how that injury may be caused by the
Board’s approval of the CUPs Amendment. It has shown how that injury may be redressed by
this Court. No party disputes that SBar’s land is adjoining or adjacent to at least one part of the
Project. The Record shows there was a final agency action by the Board. SBar has shown that it
has exhausted all administrative options before filing for judicial review. Finally, the Record
reflects that SBar has timely filed for reconsideration and judicial review as to the Wind

Turbines, the Transmission Lines, and the Substation components of the CUPs Amendment.

C. SBar has not shown that the County erred under Idaho Code section 67-5279 and that at
least one of its substantial rights has been prejudiced.

Having determined that SBar has standing to challenge the County’s actions relating to

its approval of the Wind Turbines, Transmission Lines, and Substation portions of the CUPs
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Amendment, the Court next turns to the next four of SBar’s Issues Presented as they relate to
those three pieces of the CUPs Amendment:

3. Whether the Board’s decision to approve the CUPs Amendment and Development
Agreement was in violation of constitutional and statutory provisions or was
based on unlawful procedure.

4. Whether the conflicts of interest of the Board and the Commissioners prevented
the Board and the Commissioners from performing their duties as neutral decision
makers regarding the terms of the CUPs Amendment and the Development
Agreement and violated the due process rights of SBar.

5. Whether the filing of the initial Petition for Judicial Review deprived the Board of
jurisdiction to issue orders in this matter from and after the date of filing of the
Petition.

6. Whether the substantial rights of SBar have been violated by the actions of the
Board regarding the CUPs Amendment and motions for reconsideration.

Pet.Br., 27. In addition, when SBar filed its Petition, it made 38 allegations regarding specific
errors made by the County and 13 allegations regarding prejudice to its substantial rights.
Petition, 15-19."° SBar’s Brief clarifies and supports those arguments; however, the Court feels
that each of the arguments raised in the Second Amended Petition should at least also be
individually referenced as it applies to each applicable Issue Presented to ensure none of SBar’s
allegations are even inadvertently overlooked.'®

These four Issues Presented all fall under Idaho Code section 67-5279. There are two
parts to challenges under that statute: first, that SBar must show that the County “erred in a
manner specified” in Idaho Code section 67-5279(3). Cowan v. Bd. of Comm rs of Fremont Cty.,
143 Idaho 501, 508, 148 P.3d 1247, 1254 (2006) (quoting Facret v. Bonner County, 139 1daho
780, 784, 86 P. 3d 494, 498 (2004)) (internal quotation marks removed). 1.C. § 67-5279(3)
fequires SBar to show the County erred because its decision was made “a) in violation of

constitutional or statutory provisions;'” (b) in excess of the statutory authority of the agenc 18
ry p y gency

15 That portion of SBar’s Petition is included as Appendix A to this Memorandum. Each of the 51 alleged errors from the Petition
will be referenced and cited to by the paragraph number and subsection from the Petition as Allegation 40(a), Allegation 40(b),
and so on.

16 As many of the Allegations can arguably fit with different Issues Presented, some of them may be referenced more than once.
17 Allegations 40(C), 40(B), 40(H), 40(Y), 40(Z), 40(AA), 41(h).
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(c) made upén unlawful procedure;19 (d) not supported by substantial evidence on the record as a
whole;? or (e) arbitrary, capricious, or an abuse of discretion.”?! 917 Lusk, LLC v. City of Boise,
158 Idaho 12, 14, 343 P.3d 41, 43 (2015) (quoting I.C. § 67-5279(3)). Second, coﬁrts shall
affirm the actions of an agency “unless substantial rights of the appellant have been prejudiced”
by the agency’s actions. 1.C. § 67-5279(4). The Court will address certain specific arguments of
SBar before evaluating whether the CUPs Amendment overall violated Idaho Code section 67-

5279.

1 The Development Agreement approved by the County was not a Development
Agreement under 1.C. § 67-6511A.

SBar’s third Issue Presented asks, “Whether the Board’s decision to approve the CUPS
and Development Agreement was in violation of constitutional and statutory provisions or was
based on unlawful procedure.” Pet.Br., 27. This Issue Presented asks if the actions of the County
were “(a) in violation of constitutional or statutory provisions,22 [1(c) made upon unlawful
procedure,23 [or were] (d) not supported by substantial evidence on the record as a whole."* 1.C.
§ 67-5279(3).

As was previously discussed, SBar does not have standing to challenge the County’s
initial approval of the CUPs, but it does have standing in part to challenge the Board’s final
approval of the CUPs Amendment. One of SBar’s main problems within this Issue Presented is
whether what was called the Development Agreement was a “Development Agreement” as laid
out in Idaho Code § 67-6511A. See Appendix A, Allegations 40(0O), 40(S), 40(CC), and 41(b).
This statute states that counties may “require or permit as a condition of rezoning that an owner

or developer make a written commitment concerning the use or development of the subject

18 Allegations 40(E), 40(K), 40(R).

9 Allegations 40(1), 40(N), 40(V), 40(BB), 41(a), 41(c), 41(d), 41(e), 41(g).
2 Allegations 40(0), 40(S), 40(CC), 41(b).

2! Allegations 40(J), 40(T), 40(U), 40(DD), 40(EE), 40(FF), 40(11), 41(i)(1-6).
2 Allegations 40(C), 40(B), 40(H), 40(Y), 40(Z), 40(AA), 41(h).

3 Allegations 40(I), 40(N), 40(V), 40(BB), 41(a), 41(c), 41(d), 41(e), 41(g).
# Allegations 40(0), 40(S), 40(CC), 41(b).
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parcel.” LC. § 67-6511A (emphasis added); see also Zoning Ordinance Section 6-29
(specifically outlining process “for the creation and administration of development agreements as
provided in Idaho Code section 67-6511A”). In other words, Development Agreements as
described by that statute are written commitments by a landowner that, if granted rezoning of a
property, that it will only be used for the purposes agreed to in that document.

SBar’s argument that the CUPs Amendment is an Idaho Code § 67-6511A Development
Agreement is not supported by the Record as a whole. As no rezoning was required for the
Project, there was no need for a Development Agreement under that statute or zoning ordinance
code section. In fact, there is substantial evidence that beginning early in the process, the Board
and acknowledged that what was being called the Development Agreement was not an Idaho
Code § 67-66511A Development Agreement. R.9881 ("This Agreement is not a Development
Agreement pursuant to 1.C. § 67-6511A, but rather an agreement as a condition of the CUPs”);
R.10006 and 10258-59 (showing the Board reviewed that statute and determined the CUPs
Amendment was not a Development Agreement under that statute); see also County’s Brief, 16,
Cat Creek Brief, 26 . The section of Elmore County’s Code applying Idaho Code § 67-6511A
only discusses the process by which properties may be rezoned in accordance with that statute,
no development argument was required by the Zoning Ordinance.

Thus, because the Court finds that what was being called a Development Agreement, was
not actually a Development Agreement as described in Idaho Code § 67-6511A, it must
determine what it actually was. “As Shakespeare wrote, ‘{What’s in a name? T]hat which we call
arose, [bly any other name would smell as sweet.”” Salameh v. Tarsadia Hotel, 726 F.3d 1124,
1130 (9th Cir. 2013) (citing William Shakespeare, Romeo and Juliet, act 2, sc. 2). The Court
finds that the parties chose a poor name for this agreement as it was actually an amendment to

the Conditions of Approval of the CUPs from February 2017. An amendment is “[a] formal and
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usually minor revision or addition proposed or made to a statute, constitution, pleading, order, or
other instrument; specifically, a change made by addition, deletion, or correction; especially, an
alteration in wording.” Amendment, BLACK’S LAW DICTIONARY (10th Ed. 2014). This document
was a formal revision, addition or modification that included numerous additions, deletions, or
clarifications to the initial Conditions of Approval.

2. There are no conflicts of interest with the voting County Commissioners and the

Court cannot interfere with statutory requirements of another branch of
government.

SBar’s fourth Issue Presented asks, “Whether the conflicts of interest of the Board and
the Commissioners prevented the Board and the Commissioners from performing their duties as
neutral decision makers regarding the terms of the CUPS and the Development Agreement and
violated the due process rights of SBar Ranch.” Pet.Br., 27. This Issue Presented asks if the
actions of the County were “(a) in violation of constitutional or statutory provisions,” [](c) made
upon unlawful procedure,® [or were] (¢) arbitrary, capricious, or an abuse of discretion."*’ 1.C. §
67-5279(3). SBar alleges the County’s actions violated its substantive due process rights because
the County Commissioners had conflicts of interest directly relating to their ownership or leasing
of land that could be benefited by the water delivery requirement from the CUPs Amendment.
Pet.Br. 37-41.

County commissioners are required to reside in the area they represent. I.C. § 31-702
(“Each member of a board of commissioners must meet the residency requirements in the county
and district which he represents as set out in section 34-617, Idaho Code”). A person is ineligible
to be a commissioner unless he “shall have resided in the county one (1) year next preceding his

election and in the district which he represents for a period of ninety (90) days next preceding the

primary election.” I.C. § 34-617. Once elected, one of the statutory duties of all commissioners is

%5 Allegations 40(C), 40(B), 40(H), 40(Y), 40(Z), 40(AA), 41(h).
¥ Allegations 40(I), 40(N), 40(V), 40(BB), 41(a), 41(c), 41(d), 41(e), 41(g).
77 Allegations 40(J), 40(T), 40(U), 40(DD), 40(EE), 40(FF), 40(11), 41(i)(1-6).
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to ensure that their county has a sufficient supply of water. I.C. § 31-877. (Commissioners “shall
have the authority to provide necessary water” and “shall have the authority granted to water and
sewer districts pursuant to chapter 32, title 42, Idaho Code, and the authority granted to
municipalities pursuant to the provisions of title 50, Idaho Code” to do so).

The Commissioners here have a statutory duty to ensure that Elmore County is supplied
with sufficient water for its citizens. If the Court were to agree with SBar that the Commissioners
need to be excused from any discussions regarding use of Cat Creek’s proposed water storage
and delivery systems for Elmore County’s use, that interpretation would make it impossible for
the Commissioners to perform one of their statutory duties. That strikes the Court as an
unreasonable proposition because the Commissioners were elected to represent the people of
Elmore County. When the Commissioners are considering any development in Elmore County —
subdivisions, commercial or industrial development, agriculture, or anything else — the
Commissioners are allowed to, and in fact must consider the impact of water on the county. It
would almost be a dereliction of their duty if they were to not think about the water needs of the
residents of Elmore County or a landowner’s right to develop its property when discussing any
project such as this. Consideration and advocacy of Elmore County’s needs and potential
benefits from the Project do not make the Commissioners non-neutral decision makers. The fact
that the Commissioners expressed concern about the availability of water in Elmore County, and
then sought to find a way to get additional water is one of the very things they were elected to
do. The County’s water rights counsel, Mr. Scott Campbell, filed a motion to intervene in before
the Federal Energy Regulatory Commission (FERC) regarding Cat Creek’s application in
October of 2015. R. 7835. This as well as many other documents and statements in the record

indicate that increasing the amount of water available to Elmore County was an ongoing concern
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for the County and was a relevant issue for the Commissioners to consider as part of its
consideration of the approval of this Project as well as the terms of the CUPs Amendment.

Each Commissioner is a landowner or user of water in Elmore County; but so is every
other landowner, resident, or visitor to the County who gets a drink of water, uses the restroom
facilities in any public or private building, or even just visits a public or private building that uses
water in any fashion. If this, or any future project, that could benefit the people of Elmore
County were to come before the Commissioners, who could approve those projects if every
elected Commissioners was ineligible to rule on those applications simply because they were a
landowner? If the Court were to give SBar what it is asking for, every resident of Elmore County
would immediately be disqualified from participating in any land issue that has the potential to
impact any possible person in the County. That result is simply untenable to the Court.
Commissioners are elected and by necessity must decide the issues before them.

It is important to note, the County’s water needs issue still has not been resolved between
Cat Creek and the County. That unresolved issue was one of the reasons the Development
Agreement that was approved was not handed out prior to the February 9, 2018 public hearing.
The striking of certain language regarding the County’s future water needs was the major
substantive change in the draft Development Agreement provided to SBar and others attending
the public hearing and the final Development Agreement approved by the Board. Up until that
February 2018 hearing, the parties were still working on language. The Board ultimately agreed
to proce‘ed without any agreement regarding Cat Creek’s obligations transporting any water the
County may rights to in the future, thus eliminating any alleged “quid pro quo” by the County to
suggest even an alleged conflict of interest.

Further, the Court finds even in the future there will be only a minimal, indirect impact

on land owned by any of the Commissioners if that issue is resolved. SBar has not shown how

MEMORANDUM DECISION AND ORDER ON PETITION FOR JUDICIAL REVIEW - PAGE 43



individual Commissioners would be benefited any more than SBar itself would be. See Sprenger,
Grubb & Assocs., Inc. v. City of Hailey, 127 1daho 576, 584, 903 P.2d 741, 749 (1995) (“1.C. §
67—-6506 prohibits a member of a governing board or commission, who has “an economic
interest in the procedure or action,” from participating in a zoning proceeding. No such showing
of economic interest has been shown by SBar. If such a conflict existed, such a member is
prohibited from participating even if he or she will not vote") (quoting Manookian v. Blaine
County, 112 Idaho 697, 735 P.2d 1008 (1987)).

The Record reflects the inadequacy of water supplies are an on-going issue for Elmore
County. See R.8119 (Commissioner Corbus testifying that “this county has to have water”). SBar
alleges that the County is putting undue pressure on Cat Creek to ensure that it will supply water
from the Project to Elmore County. Pet.Br., 11. As evidence for this claim, SBar cites to a letter
sent to the County from Gary Slette, the attorney for the Faulkner family that alleges the County
was requiring unconstitutional conditions relating to the water delivery. R.8385-86 (citing Dolan
v. City of Tigard, 512 U.S. 374 (1994)). However, during the November 16, 2016 hearing, Doug
Jones with Cat Creek stated, “But we will say publicly tonight that we are absolutely 100-percent
committed to working with you guys [on the water issue].” R.8116. Even after sending that
letter, Mr. Slette stated during the December 22, 2017 hearing that "[w]e're willing as an
applicant to work with the county to provide an ability for you to get water here if we can."
R.12862. Later in that hearing, Mr. Slette also said that Cat Creek “would be more than pleased
to work with the county in order to make, to help you get your water where you want it to go, if
you get your water. And that's, every time I have spoken with John and James, that sentiment has
echoed. We're more than happy to cooperate with you guys to try and put a deal together that
works for you as well as us. We recognize that you have a water shortfall. We'll work with you.

That's the bottom line.” R.12870-71. The Board agreed that it had “kind of pushed” the water
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delivery issue because it was a goal “as a county we felt we needed to do.” R.12871 (Testimony
of Commissioner Wootan). But later in that meeting, Commissioner Corbus expressed his
frustration with those concerns because “they [Cat Creek] were the ones that offered to help.”
R. 12873. Implying it was Cat Creek, not the County that first brought up the Project as a
mechanism to also store and transport County water. To alleviate those concerns, the County
created a working group together with Cat Creek and assigned one of its Commissioners, Mr.
Hofer, to help work on the final language of the CUPs Amendment. R.12975. Furthermore,
Commissioner Hofer recused himself from voting or deliberating on the County’s approval of
the CUPs Amendment due to that work together with Cat Creek. See R.12316 and R.13228-29
(Commissioner Hofer reaffirming that he is continuing to work with Cat Creek on the water
issue and is recused from this decision). The CUPs Amendment was still approved by a majority
of the elected Commissioners. R.9885 (showing two commissioners, Corbus and Wootan,
voting in favor of approving CUPs Amendment). The Court will not manufacture or create a
controversy where none exists. See generally Drennon v. Idaho State Corr. Inst., 145 1daho 598,
603, 181 P.3d 524, 529 (Ct. App. 2007) (“This Court will not search the record for error”).
Commissioners Corbus and Wootan specifically considered and determined they had no conflict
of interest under Idaho Code section 67-6506. R. 11887. The Court agrees the Record supports
this finding.

In addition, the Court is troubled by SBar’s allegation because agreeing with it would, by
extension, eliminate every other citizen of Elmore County from being able to do what the current
Commissioners are doing if elected to the same office. The Court simply cannot agree with an
argument that would be directly at odds with the statutory requirements for those holding that
office. Finally, the Commissioners are elected officials who have been elected to serve the

citizens of Elmore County and advocate for their needs. Water issues in Elmore County are well-
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known and properly considered by the Commissioners in evaluating the Project and the CUPs
Amendment. The Court cannot and will not interfere in that arena. See United States v. Munoz-
Flores, 495 U.S. 385, 386 (1990) (The judicial branch should be restrained “from inappropriate
interference in the business of the other branches”). Furthermore, SBar could not cite the Court
to a mechanism to replace Commissioners in considering projects that also impact other County
concerns. Rather, if the members of the community do not agree with the decision of the Board,
the people are free to appeal decisions that do not comply with LLUPA and exercise their right
to elect new commissioners. Accordingly, SBar’s allegations regarding the County’s possible
conflicts of interest are without merit and not a basis for the relief requested.

3. The County did not violate the due process rights of SBar.

LLUPA requires that “[t]he party challenging the decision of the Board must not only
demonstrate that the Board erred in a manner specified by 1.C. § 67-5279(3) but must also show
that its substantial rights have been prejudiced.” Hawkins v. Bonneville Cty. Bd. of Comm'rs,
151 Idaho 228, 232, 254 P.3d 1224, 1228 (2011) (emphasis added) (quoting Kirk—Hughes Dev.,
LLC v. Kootenai Cnty. Bd. of Cnty. Comm'rs, 149 Idaho 555, 557, 237 P.3d 652, 654 (2010)
(both in turn citing I.C. § 67-5279(4)); see also Krempasky v. Nez Perce Cnty. Planning and
Zoning, 150 Idaho 231, 235, 245 P.3d 983, 987 (2010), Cowan v. Bd. of Comm'rs of Fremont
Cty., 143 Idaho 501, 508, 148 P.3d 1247, 1254 (2006), and Eacret v. Bonner County, 139 Idaho
780, 784, 86 P.3d 494, 498 (2004). If the Court cannot find a substantial right was prejudiced,
the “agency action shall be affirmed.” Canal/Norcrest/Columbus Action Comm. v. City of Boise,

137 Idaho 377, 379, 48 P.3d 1266, 1268 (2002) (internal quotations and citations removed).
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SBar directly addressed this with its sixth Issue Presented which asks, “Whether the
substantial rights of SBar Ranch have been violated by the actions of the Board.””*” While the
nature of all of the Petition’s 13 allegations related to this Issue Presented will be covered, one in
particular encapsulates the rest: Allegation 40(GG) asks, “Did the Board’s actions violate SBar
Ranch’s right to due process or right to equal protection of the law?” Petition, 18. The essence
of this Issue Presented asks if the actions of the Board were “(a) in violation of constitutional or
statutory provisions,30 (b) in excess of the statutory authority of the agency,”’ (c) made upon
unlawful procedure, 32 [or were] (e) arbitrary, capricious, or an abuse of discretion.”** I.C. § 67—
5279(3). A party can show an infringement on its substantial rights by demonstrating that the
governing board violated either its substantive or procedural due process rights. Aberdeen-
Springfield Canal Co. v. Peiper, 133 Idaho 82, 90, 982 P.2d 917, 925 (1999). Thus, analysis
needs to be done to determine if either SBar’s substantive or procedural due précess rights have

been violated.

i. The Board’s actions did not violate SBar’s substantive due process rights.

Because substantive due process is discussed first in Aberdeen-Springfield and can be
dealt with quickly, it will be dealt with first. Aberdeen-Springfield Canal Co. v. Peiper, 133
Idaho 82, 90, 982 P.2d 917, 925 (1999). Substantive due process under “both the United States
and Idaho Constitutions” requires there be a “reasonable relationship” between the action being
considered and a legitimate governmental objective. Aberdeen-Springfield Canal Co. v. Peiper,
133 Idaho 82, 90, 982 P.2d 917, 925 (1999) (quoting In re McNeely, 119 Idaho 182, 189, 804

P.2d 911, 918 (Ct. App. 1990)). “In this context, substantive due process means that legislation

# Allegations 40(A), 40(F), 40(G), 40(L), 40(M), 40(P), 40(Q), 40(W), 40(X), 40(GG), 40(HH), 41(f).

2 SBar’s fifth Issue Presented is directly related to its substantial rights and will be discussed in depth in Part B(3)(iii).
30 Allegations 40(C), 40(B), 40(H), 40(Y), 40(Z), 40(AA), 41(h).

3t Allegations 40(E), 40(K), 40(R)

32 Allegations 40(I), 40(N), 40(V), 40(BB), 41(a), 41(c), 41(d), 41(e), 41(g).

33 Allegations 40(J), 40(T), 40(U), 40(DD), 40(EE), 40(FF), 40(ID), 41(i)(1-6).
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which deprives a person of life, liberty, or property must have a rational basis-that is, the reason
for the deprivation may not be so inadequate that it may be characterized as arbitrary.”
.Aberdeen-Springﬁeld Cahal Co. v. Peiper, 133 Idaho 82, 90, 982 P.2d 917, 925 (1999) (internal
citations and quotation marks removed). SBar’s argument that their substantive due process
rights were violated because the Board considered a condition that Cat Creek provide
infrastructure for water delivery to the residents of Elmore County does not satisfy those
requirements.

As discussed in part C.2. above, what SBar seems to be asking for is the disqualification
of every member of the Board from considering this or any similar project. SBar has not shown
its substantive due process rights were violated by this discussion of water storage and delivery.
There is a reasonable relationship between the government action being considered CUPs
Amendment and the overall water needs of Elmore County’s residents. However, SBar’s
argument is too attenuated as it does not show how its life, liberty, or property is negatively
impacted by this discussion. If anything, what results from this discussion may actually benefit
SBar by ensuring there is adequate water for all of the County’s future needs. Further, the final
CUPs Amendment did not provide for infrastructure for delivery of any water owned by the
County. While this issue may be discussed in the future and decisions by the Board will be

subject to notice and public hearings. SBar’s substantive due process argument is dismissed.

ii. SBar’s procedural due process rights were not violated when the County did not provide
notice that satisfied the requirements of Idaho Code section 67-6512(b).

The Court turns now from substantive to procedural due process issues. This discussion
requires more analysis by the Court because procedural due process, as incorporated to the states

through the Fourteenth Amendment,
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requires consideration of three distinct factors: First, the private interest that will
be affected by the official action; second, the risk of an erroneous deprivation of
such interest through the procedures used, and the probable value, if any, of
_additional or substitute procedural safeguards; and finally, the Government's
interest, including the function involved and the fiscal and administrative burdens
that the additional or substitute procedural requirement would entail.

Mathews v. Eldridge, 424 U.S. 319, 335 (1976). But the process and procedures that are
provided do not need to be rigid and inflexible, it “is not a stringent set of uniform
requirements.” Powers v. Canyon Cty., 108 Idaho 967, 969, 703 P.2d 1342, 1344 (1985); Floyd
v. Bd. of Ada Cty. Commissioners, 164 1daho 659, 666, 434 P.3d 1265, 1272 (2019), reh'g denied
(Mar. 7, 2019) (describing the Mathews test as a “principle of flexible due process” in land use
and other cases). The Supreme Court has also stated that

the Due Process Clause has never been construed to require that the procedures

used to guard against an erroneous deprivation of a protectable “property” or

“liberty” interest be so comprehensive as to preclude any possibility of error. The

Due Process Clause simply does not mandate that all governmental decision
making comply with standards that assure perfect, error-free determinations.

Mackey v. Montrym, 443 U.S. 1, 13 (1979). While Mackey may specifically have been discussing
procedures involving suspensions of drivers’ licenses, the principle it expresses remains true in
land-use contexts: while due process procedures are a prerequisite for pending proceedings, there
are no precedential precepts proscribing that published procedures be precisely perfect or provide
for every possible permutation of potential proclamations that may be pronounced. But when an
agency provides a procedure, procedural due process does require that the agency actually follow
that procedure. Morton v. Ruiz, 415 U.S. 199, 235 (1974) (“Where the rights of individuals are
affected, it is incumbent upon agencies to follow their own procedures”).

In land use cases, procedural due process requires that there is “some process to ensure
that the individual is not arbitrarily deprived of his rights in violation of the state or federal
constitutions. Cowan v. Bd. of Comm'rs of Fremont Cty., 143 Idaho 501, 512, 148 P.3d 11247,

1258 (2006) (emphasis added) (quoting Aberdeen—Springfield Canal Co. v. Peiper, 133 Idaho
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82, 91, 982 P.2d 917, 926 (1999) (internal quotations and citations omitted)); see also Castaneda
v. Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1267 (1998). In quasi-judicial
proceedings such as land use decisions, procedural “due process requires: (a) notice of the
proceedings, (b) a transcribable verbatim record of the proceedings, (c) specific, written findings
of fact, and (d) an opportunity to present and rebut evidence.” Cowan, 143 Idaho at 510, 148
P.3d at 1256 (citing Chambers v. Kootenai Cty. Bd. of Comm'rs, 125 Idaho 115, 118, 867 P.2d
989, 992 (1994)). Both (a) — whether SBar was given adequate and proper notice — and (d) —
whether SBar had an opportunity to present and rebut evidence — are at issue here.**

Due process requires that notice be “reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the action and afford them an opportunity to
present their objections.” Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314 (1950),
see also Hawkins v. Bonneville Cty. Bd. of Comm'rs, 151 Idaho 228, 233, 254 P.3d 1224, 1229
(2011) ("[E]veryone with a statutory interest in the outcome of a decision is entitled to
meaningful notice and a fair hearing before an impartial decision-maker"). It does not require
verification that each person is fully éware of the particular proceeding. “The essence of due
process is the requirement that a person in jeopardy of serious loss (be given) notice of the case
against him and opportunity to meet it.” Mathews v. Eldridge, 424 U.S. 319, 348 (1976) (internal
citations and quotation marks removed). However, when there is inadequate notice or a failure of
written notice in a land-use case, a landowner participating in a subsequent hearing “cure[s]
notice defects attendant to the initial hearing.” W. Boise 87 v. L&S Dev. Co., 108 Idaho 449, 451,
700 P.2d 71, 73 (Ct. App. 1985); see also Cowen v. Bd. Of Comm ’rs of Fremont Cty., 143 Idaho
501, 513 148 P.3d 1247, 1259 (2006) (County did not violate due process where notice was

defective, but landowner still participated in hearings), and Neighbors for a Healthy Gold Fork

34 SBar also argues that there were deficiencies in the way the transcript was produced, but the Court does not find those alleged
errors to be actionable as they can be explained by the transcriptionist simply being unfamiliar with the different voices of those
speaking.
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v. Valley County, 145 Idaho 121, 176 P.3d 126, 133-34, N.1 (2007) (Due process was not
violated by a defective notice because landowners acknowledged they were made aware of
revisions to a previously discussed plan). As discussed above, LLUPA requires that notice be
given to property owners whose land adjoins or is adjacent to the proposed development, or
whose land is within one mile “when the peak height of a structure in an unincorporated area is
four hundred (400) feet or more.” 1.C. § 67-6512(b), 1.C. § 67-6521(1)(a) (describing notice
required for landowners whose land is adjacent or adjoining). |

Here, some of SBar’s arguments regarding insufficient notice are not supported by the
Record. As will be discussed in more depth below, SBar’s predecessor-in-interest received actual
notice of the Planning and Zoning Commissions hearings. SBar acknowledges that it received
actual notice starting in November 2016 of every hearing before the Board and attended all
hearings. Pt.Br., 5 (Acknowledging receipt of notice for hearings beginning November 2016),
R. 12467 (Mailing list for November 16, 2016 hearing). The Record also reflects that the County
published notices in the local newspaper and posted signs on the property around the proposed
Project area. R.7758 (Notice for Cat Creek's appeal of P&Z decision), R.13709 (Notice for
November 16, 2016 hearing), R.8797 (Notice for the December 22, 2017 hearing), R.9053
(Notice for continuation of hearing to January 26, 2018), R.9980 (Notice for March 23, 2018
hearing), R.10529 (Photos of Notices posted for October 13, 2016 Hearing), R.10785 (Notice for
May 11, 2018 Hearing), R.11105 (Notice for July 26, 2018 hearing), R.13720 (Notice of special
hearing for July 26, 2018), R.11534 (Notice for August 24, 2017 hearing), R.11990 (Photos of
Notices posted on September 18, 201 8).%

While all parties agree there was no written notice for the Febrﬁary 9, 2018 hearing, that

defect was harmless as to SBar as its counsel was present for that meeting and submitted written

35 This is not a comprehensive list as the titles of the documents in the Record reveal 33 different documents with the word
“notice” in the title. These are just an example of notices the Court found to be applicable to this point.
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comments beforehand and the Board ultimately held a rehearing in July. R.9818 (February 8,
2018 e-mail from SBar attorney confirming receipt of CUPs Amendment draft for hearing the
next day). Prior to and after the December 2017 hearings regarding the CUPs Amendmént, SBar
was well aware of the proposed changes that may impact the originally issued CUPs, the
disagreements between Cat Creek and the Board regarding water delivery, and what the
discussions would be focused on at the January and February continuations of the December
hearing. R.9767 (January 25, 2018 e-mail from SBar attorney with written comments for
proposed CUPs Amendment). Most importantly, the Record shows that SBar knew about these
changes because it had copies of the proposed CUPs Amendment document before each meeting
and submitted suggested changes to the County. Thus, those arguments regarding the Board’s
failure to provide proper notice to SBar can be dismissed as SBar had actual notice.

The Court must also address SBar’s argument regarding insufficient notice regarding the
wind turbines related to LLUPA notice requirements for tall structures. SBar argues “(2) the
notice issued by the Board for its November 16 and 17, 2016; hearings did not contain the height
and location requirements set out in 1.C. § 67-6512(b).” Pet. Br. at 42. That LLUPA statute
states, “[Wlhen [a structure’s proposed height is] four hundred (400) feet or more, the structure's
proposed location and height shall be stated in the notice.” 1.C. § 67-6512(b) (emphasis added).
When the five CUPS were initially approved in February 2017, the estimated height of the
towers was discussed in the record in several places which put SBar on notice that the height
could be greater than 400 feet tall. R. 766-67, 8026-34.

SBar has a real interest in the location and height of the wind turbines as its property line
is located less than a mile from the proposed location for those turbines. But not even the County
or Cat Creek seem to know exactly where the turbines will be located. It should be noted, that

after searching through the Record, the Court cannot find any of the notices related to the wind
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turbine piece of the Project that contain a potential height for the wind turbines. In addition, the
locations for the turbines are not specific. In some notices, all that was stated was that the Wind
Turbines would be in “portions” of as few as nine sections, to as many as 45. R.6161 (Notice fér
December 16, 2015 hearing stating, "The site is located in portions of Sections 15, 21, 22, 28, 29,
30, 31, 32 & 33, Township 1 South, Range 10 East, B.M."), R.6832 (Listing the location as
“portions of” 45 sections). Cat Creek’s initial CUP application for the Wind Turbines stated the
location as portions of thirteen Sections, but that was increased to as many as 31 sections in the
CUP Supplement and Exhibit. R.335 (Application for CUP 2015-06 showing location as
portions of 13 sections within Township 1 South, Range 10 East), R.629-30 (Supplement to CUP
Application), R.740 (Exhibit to CUP Supplement). The Board’s approval of the CUPs in
February 2017 listed 48 different parcels listed as potential locations for the wind turbines.
R.8267. This land area is over 18,741 acres.’® Cat Creek stated in its CUP applications that it
wanted to install approximately 39 turbines in total. See, e.g. R.318, R.766, and R.8287-88. Cat
Creek indicated the area for the direct land use for the turbines would be approximately 40 acres.
R.767.

The public, SBar and the Board had information since before 2017 there was the
possibility the wind turbine heights could exceed 400 feet. R. 767 (height of turbines shall be
510 feet ground to tip of blade, number of turbines 39 and direct land use for the turbine and
associated facilities would be approximately 40 acres). This information was clearly contained in
the Wind CUP application that the public could review and that the Board approved subject to
certain Conditions of Approval. Because SBar failed to appeal the allegedly defective notices
regarding the wind turbines’ location and heights related to the Project’s approval in February

2017, any such LLUPA challenges under § 67-6512(b) are time barred.

3 A chart showing the parcel numbers, acreage for each parcel, the average parcel size, and total acreage of the possible wind
turbine locations has been attached as Appendix B.
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This LLUPA notice argument also arguably applies to the CUPs Amendment public

hearing process. For example, the Notice for the December 22, 2017 public hearing does not
“include the heights or locations of wind turbines. R.8797. The Developmént Agreement states
that the “Wind turbine towers may be located anywhere on the Wind CUP site. The maximum
number of towers is thirty-nine (39). The maximum height is five hundred (500) feet.”” R.9902.
The Development Agreement also sets forth the minimal set back from any public road is 1.25
times the overall height and at least 2,500 feet from any residential dwelling. R.9902.

As to the notices for the CUPs Amendment, it is undisputed those notices did fully not
comply with § 67-6512(b). It is disputed whether such notices needed to comply. Since the
height did not exceed the height Board originally approved in the Wind CUP of 512 feet, it is
unclear if specific notice of the minor height reduction by 12 feet was required. If the heights
were being increased, the public would have had a right to specific notice of an increase as such
would be a negative impact to any views. Here, the impact of a reduction in height from the
Wind CUP application did not prejudice SBar or any other member of the public and was not a
material change to the height originally approved. Further, Bar had notice of the change in
heights when it participated in commenting on the Development Agreement. So any failure to
include the reduced height in the notice was harmless and does not rise to the level of a due
process violation or a violation of SBar’s substantial rights.

Between the time of Cat Creek’s initial applications for the five CUPs, the site plan has
changed multiple times. Compare R.741-47 (Maps showing locations of each piece of the
Prqject submitted with initial CUP applications), R. 6730 (Master Site Plan as of March 16,
2016), R.7166-70 (Maps presented as exhibits at June 15, 2016 public hearing), R.7994

(Showing elimination of a portion of the initial wind turbine locations as of November 16, 2016),
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Master Site Plan #2 approved in February 2017, R. 8056, and R.9901-03 (Master Site Plan #3 of
Project and description of changes included with CUPs Amendment).

It is true the land parcelsvrelated to the wind turbines was reduced from over-18,000 acres
to 3,354 acres in Exhibit B of the Development Agreement. R. 9888. But every tax parcel listed
in Exhibit B was included in the tax parcels originally approved by the Board. See Appendix B
(comparing tax parcels for Wind CUP originally approved and those identified in Exhibit B to
the Development Agreement). So no new tax parcels were identified since the Project’s approval
in 2017. For this reason, the Court finds the Development Agreement did not broaden the wind
turbine locations originally disclosed and approved by the Board. The Development A greement
reduced the affected area in which the turbines may be placed. Also, this clarification of the
acreage is consistent with the Wind Energy Facility document submitted by Cat Creek which
described the turbines as being placed throughout an area of 3,600 acres. R.764-65. The overall
site boundary was expected to be an area of 15,000 acres with direct land for the wind turbines
being approximately 40 acres of the approximate 3,600 acre area the turbines would be placed.
R.766.

The Court finds the Board was aware from the Wind CUP application the general area for
the wind turbines was a large area of over 15,000 acres when it approved the parcel numbers for
the wind turbines site in its Findings of Facts, Concluding of Law, and Order in February 2017.
The Board was also aware the Master Site Plan #2 showed a larger area for the wind turbines
than would actually be used as Cat Creek had consistently maintained the acres the wind turbines
would ultimately be placed on would be not exceed a narrowed site area of approximately 3,600
acres. The Court finds the Development Agreement’s narrowing of the land for the wind
turbines was consistent with the Wind CUP application for which SBar and the public had

received notice and the opportunity to review the Record at the County offices. Therefore, the
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Court finds the reduction in acreage did not require a more specific LLUPA notice as to the
location of the turbines since the subset of 3,354 acres was part of the 18,000 acres in the tax
parcels attached as part of the Project’s approval by the Board in February 2017. SBar had actual
notice of the revised tax parcel identifiers based on its participation and comments related to the
CUPs Amendments and exhibits to the draft Development Agreement. Any defect in the notice
was harmless and cured by SBar’s actual notice of narrowing of the location for the turbines
Cowan v Bd. of Comm’rs of Fremont Cty, 143 Idaho 501, 143 P.2d 1247 (2006). Thus, SBar’s
due process rights or substantial rights were not violated by the failure of the notices for the
CUPs Amendment to comply with § 67-6512(b).

As to the exact placement of the turbines on approximately 40 of the 3,354 acres, the
Court finds SBar does have a valid argument that it cannot effectively evaluate the impact of the
placement of 39 wind turbines without more specific notice of the locations and final heights.
However, even now, Cat Creek still is unable to articulate exactly where those towers will be
located on the 3,354 acres. During the July 2018 hearing, counsel for Cat Creek stated,

Now, there’s been some concern about the height of the towers and the location of

the towers. We don’t know and we 've never known. We know generally where we

want to put the wind towers within the CUP. We know the general height of wind

towers as they exist today in the construction industry, but we don’t know because

we haven’t completed feasibility studies, we haven’t completed wind studies, we
have complied with all of the FAA feasibility studies. So we don’t know.

R.11643 (emphasis added).

Because Cat Creek still does not know the final heights or locations of the wind turbines,
proper notice under LLUPA will be required when such information is determined and
considered by the Board. The statutory language is clear—that information regarding locations
and heights “shall” be in the official notice. 1.C. § 67-6512(b) if the turbines are 400 feet or
higher in height. The Board’s approval of the final locations of the wind turbines and their final

heights are therefore likely to require an additional public hearing under LLUPA and the Zoning
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Ordinance to avoid violating due process rights or substantial rights of SBar and other members
of the public. This additional hearing was provided for under the Development Agreement
Section 2.1.5 R. 9871 (material modifications to the Master Site Plan may be modified with the |
consent of the parties and following public hearing). The County is on notice any public hearing
on the final location and heights of turbines will have to be consistent with procedures for

material modifications of the CUPs Amendment, the Amended Zoning Ordinance, and LLUPA.

iii. SBar’s procedural due process rights were not violated when the scope of the rehearing is
considered.

As part of its discussion about its Sixth Issue Presented, SBar specifically argues that its
rights to procedural due process were violated in five different ways:

(1) Petitioner was never provided notice, at all, of the P&Z Commission hearings;

(2) the notice issued by the Board for its November 16 and 17, 2016; hearings did

not contain the height and location requirements set out in I.C. § 67-6512(b), and

failed to contain an adequate description of what would be discussed at the

hearing; (3) the notices issued by the Board regarding the Development

Agreement did not indicate that the Board would consider and potentially modify

the CUPS; (4) the notices regarding the Development Agreement contained

inaccurate descriptions of location of the project; and (5) the Board failed to

provide copies of the final Development Agreement before it was approved at the

February 9, 2018, hearing.
Pet. Br., 42. As previously discussed, procedural due process requires an agency to follow its
own procedures. Morton v. Ruiz, 415 U.S. 199, 235 (1974. Violations (1) and (2) are untimely
and arguably harmless since SBar had actual notice of the appeal to the Board decided in 2017
and failed to file an appeal. Violation (3) was cured by the July 26, 2018 rehearing. As to
Violation (4), any inaccuracies in the descriptions of the location of the Project when initially
approved were not material and were waived when no appeal was taken in 2017. Moreover, the
tax parcels for wind turbines was clarified in the Development Agreement hearing which SBar

actively participated in. So this alleged violation is either harmless or was cured by further

actions of the Board. Violation (5) was cured by the rehearing and the Record shows that SBar
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had access to the final CUPs Amendment document before the July 2018 hearing. See R.11105
(Notice for July Hearing showing that the CUPs Amendment document was available for review
before the public hearing). So all of these alleged due process violations are rejected by the
Court.

4. The Board still has jurisdiction over the Project.

The Court next needs to discuss SBar’s fifth Issue Presented which asks, “Whether the
filing of the initial Petition for Judicial Review deprived the Board of jurisdiction to issue orders
in this matter from and after the date of filing of the Petition.” Pet.Br., 27. The answer to this
Issue Presented is, “No.” The Court finds that SBar’s initial Petition for Judicial Review was
premature and did not deprive the Board of the ability to move forward with other actions
relating to the Project. Some background on that finding is required. First, the Court finds SBar
jumped the gun with its February 16, 2018 reconsideration filing—none of the arguments it
raises in the First Request for Reconsideration were properly before the Board because there was
no written decision and thus the Board’s oral decision from February 9, 2018 was not final.
While the Board held a hearing and considered SBar’s First Request for Reconsideration, the
Board properly did not allow SBar to challenge at the time the Board’s written findings released
on March 16, 2018. R. 9983-10008 during that hearing as the First Request for Reconsideration
was limited to the Board’s oral deliberations. See R.10173-241.

Any time a governing board’s decision is challenged by request for reconsideration that
does not limit the governing board’s ability to take further action related to an approved project
or development. Rather, any further actions by the governing board are done at their own peril if
overturned as a result of its consideration of the request or judicial review. The Board’s approval

of the CUPs Amendment and SBar’s petition for judicial review does not require the Board to

stay any further action on the Project. While it is possible some applicants may choose not to
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proceed on a project while a request for reconsideration or judicial petition is pending for fear of
wasting monies on a project that could be overturned, that is a risk/benefit analysis for Cat Creek
and not this Court. Moreover, the Court’s finding the proceedings are not automatically stayed is
discussed in the analysis of the Court denying SBar’s motion for a preliminary injunction as
discussed later in this Memorandum Decision Order.

It is a different story when considering the Sixth Issue Presented’’ and SBar’s Second and
Third Requests for Reconsideration. As previously discussed, an agency decision is not final
until the required written decision is released. See Angstman v. City of Boise, 128 Idaho 575,
578,917 P.2d 409, 412 (Ct. App. 1996) (An agency decision regarding a conditional use permit
requires, among other things, “specific, written findings of fact”) (emphasis added). Thus, the
Board’s decision on the CUPs Amendment was not final for LLUPA purposes until that written
decision was released and the statutory clock for timeliness should not have been started until
this was released. SBar’s Second Request for Reconsideration was proper because it was filed
based on the Board’s written Findings of Fact, Conclusions of Law and Order.*® R.9993-10008.
As soon as that Second Request for Reconsideration was filed, it arguably made the First
Request for Reconsideration moot. Further, the Court finds the Board’s denial of the First
Reconsideration was supported by substantial evidence and was not arbitrary or capricious
decision, was not a violation of SBar’s due process right or right to equal protection of the law.

The Board properly considered this Second Request for Reconsideration as it was timely
filed. R.10173-241. Notice was given, and a public hearing was held on that Second
Reconsideration Request. R.6832 (Notice of hearing), R.13227-305 (Transcript of hearing). The

Board deliberated on that Second Request and then issued its written Findings of Fact,

37 «Did the Board’s actions violate SBar Ranch’s right to due process or right to equal protection of the law?” Pet.Br., 18.

38 The fact that the County erred by not filing its written decision until 34 days after the hearing (not within 30 days as required
by the Elmore County Code 6-4-9.G.) is a harmless error due to the fact that SBar’s Second Request for Reconsideration was
granted in part.
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Conclusions of Law and Order. R.11030-43. During its deliberations, the Board determined that
some of SBar’s arguments had some validity and determined that an additional hearing needed to
be held to give the public notice and an opportunity to be heard. This is how the reconsideratién
process is designed to work to give the governing body the first opportunity to address ény
eITorS.

The Court respectfully disagrees with SBar’s argument that the Board made a sua sponte
decirsion to have a rehearing. The Board held the rehearing based on SBar’s Second Request for
Reconsideration being granted in part. The Board made clear that the hearing would be limited to
£he list of 20 topics — not the entire Project — and the public notices for that hearing specifically
included that information. See R.11105-12.*° This is exactly the purpose of the reconsideration
process — to allow the Board the opportunity to correct and cure any errors.

Before the written decision on the Second Request for Reconsideration was released by
the Board on May 18, 2018 SBar had already filed a premature petition for Judicial Review
based on the Board’s denial of the First Request for Reconsideration. SBar argues that the filing
of this Petition should have stayed the proceedings before the County and prevented the County
from taking any further action on anything relating to the Development. See Pet.Br., 27
However, as previously discussed, that First Request for Reconsideration and Petition for
Judicial Review were not based on final agency action and were arguably subsumed into the
filing of the Second Request for Reconsideration. In addition, when the Petition was filed, SBar
was aware that the County had already set a time for the hearing on its Second Request for
Reconsideration. R.10786 (Notice showing it was published on April 18 and 25, 2018). SBar
can’t have it both ways — it can’t claim that the Board was prevented from taking further action

after the premature Petition was filed, then also proceed forward with the Second Request for

¥ Even the title of the document from the July hearing stated that it was a Rehearing. See R.11868-907 (“July 26, 2018 —
Rehearing”). Those twenty topics are attached in Appendix C.
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Reconsideration. The Board had a duty under the Zoning Ordinance to resolve the Second
Request for Reconsideration. SBar had a duty to exhaust all administrative remedies before
| seeking judicial review. |

Moving forward, however, SBar’s Second Request for Reconsideration was not ““denied”
in total because the Board found there were 20 topics relating to the CUPs Amendment that it
wanted to receive additional comment and hold a hearing on. It made this decision because it had
received complaints from individuals within the community claims they had not received notice
or opportunity to be heard. See R.13373-75. The Board limited what was going to be discussed
because it felt that “a rehearing on the amendments to the Approval and Conditions should be
held” on specific topics amended by the CUPs Amendment that it may not have received proper
public participation. R.11040 (emphasis added). That decision by the Board to have a rehearing
essentially rebooted the process for the CUPs Amendment as the Board wanted to make sure
everything was done properly — including notice of -the public hearing and the decision to phase
or separate the five CUPs. R.13385 (“The County has taken the position that [the July 26, 2018
hearing will be] pertaining to anything that was amended. So, the issue of whether five permits
are tied together or separate was one of the things we amended. So, that would be subject, would
be a fair subject for that hearing”); see also R.11106 (Notice of the July 26, 2018 rehearing with
the list of the 20 topics to be discussed).

The County’s Findings of Fact, Conclusions of Law, and Order on September 7, 2018
was the final written decision from that rehearing, which meant it was the final written decision
on the CUPs Amendment R. 11868-11907. Thus, SBar’s time to ask for reconsideration actually
began on that date and it timely asked for reconsideration of that decision on September 11,
2018. R.11981-89. The Third Request for Reconsideration was denied without a hearing on

September 21, 2018. R. 12005.
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To the extent SBar is arguing in its appeal, the rehearing process was defective as it
should have been as to the entire project, this argument is not persuasive as the time to challenge
the oﬁginal approval of the Prqject had passed and the granting of the rehearing was limited to
issues related only to the CUPs Amendment. Further, the Board was not required to hold a
hearing on the third request for reconsideration. See Amended Zoning Ordinance Section 7-3-12.

Before the CUPs Amendment decision was “final” agency action, the Board had the
authority and obligation to resolve the requests for reconsideration. The initial filing of the
Petition did not prohibit the Board from fulfilling its obligations in the requests for
reconsideration. In reviewing the written Findings of Fact, Conclusions of Law and Orders on
the CUPs Amendment decisions and the three requests for reconsideration, the Court finds the
Board’s dispositions were supported by substantial evidence set forth in those written findings
and were not arbitrary or capricious decisions did not violate SBar’s due process right or right to

equal protection under the law.

D. The County did not violate Idaho’s Open Meeting Laws.

SBar alleges that the meetings where Cat Creek and the County worked together on the

CUPs Amendment were done in violation of Idaho’s Open Meeting Law. Pet.Br.46-50. Idaho’s
Open Meeting Laws are contained in Idaho Code sections 74-201 through 74-208. These laws
were enacted to help Idahoans know how their government conducts its business. 1.C. § 74-201
(Stating "it is the policy of this state that the formation of public policy is public business and
shall not be conducted in secret"). If a public body, such as a board of county commissioners,

| holds certain meetings without making them open to the public, then those meetings and any
actions taken as a result of them may be void. L.C. § 74-208. In addition, any challenges to
meetings under the Open Meeting Laws must be challenged within 30 days of the alleged action

and there is no evidence in the Record SBar did this in any of their Requests for Reconsideration.
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LC. § 74-208(6); See, e.g. R.9909 (SBar's First Request for Reconsideration stating, “the
Applicant may believe that the negotiations taking place in an open public meeting afforded the
public “notice” to comment on the proposed CUPs Amendment, there is no discussion of Open
Meeting Law violations); R.10179 (SBar's Second Request for Reconsideration stating the same
thing with no discussion of Open Meeting Law violations); and R.11986 (SBar's Third Request
for Reconsideration stating the same thing with no discussion of Open Meeting Law violations).

As described in the County’s Reply to the Court’s Request for Additional Briefing, “[i]t
is common for many meetings to occur between county planning and zoning staff and a
developer in connection with a proposed development in order to reduce the number of or clarify
the issues for consideration by planning and zoning commissions or county boards of
commissioners. These meeting are not meetings of the Board and are not public meetings.”
Couuty’s Reply, 3. The Court agrees. If a quorum of the Board was at meetings then it may be
a violation. Negation meetings with one commissioner (who recused himself from the decision
making process) was not a public meeting subject to the Open Meeting Laws.

Because the Court finds the negotiation meetings were not required to be held under
Idaho’s Open Meeting Laws, and because SBar did not file any complaints within the time
provided in the Open Meeting Laws statutes with the proper court, this claim must be dismissed.

E. The Board’s CUPs Amendment decisions did not violate Idaho Code section

67-5279(3).

SBar challenges the Board’s actions since 2017. The Court has attempted to address all -
of SBar’s arguments which overlap each other based on the lengthy and complex record
presented to the Court. To the extent the Court has not made specific findings on a specific
argument, the Court makes a comprehensive finding on the Petition and arguments of SBar set

forth in Appendix A.
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The Court finds for the reasons previously discussed was well as its review of the Record
as a whole, the Board’s findings, conclusions and decisions must be affirmed by the Court. SBar
has not established the Board acted in violation of constitutional or statutory provisions; acted in |
excess of its statutory authority; or followed unlawful procedure that was not otherwise cured or
can be cured by a future public hearing on the final location and height of the wind turbines.
Furthermore, SBar failed to timely appeal any defects in procedure or substance related to the
February 10, 2017 approval of the Project.

The Court also finds that the County did not act in a manner that was “not supported by
substantial evidence on the record as a whole; or [that was] arbitrary, capricious, or an abuse of
discretion.” I.C. § 67-5279(3)(d) and (). When the Court considers.the Record as a whole, from
the time Cat Creek submitted its initial CUP applications, including the approval in the
February 10, 2017 Findings of Fact, Conclusions of Law, and Order, and through to the Board’s
denial of SBar’s Third Request for Reconsideration on September 21, 2018, it is clear to the
Court that the Board considered the entire Record before it. The Board’s oral and written
findings were supported by reference to substantial evidence in the Record, its conclusions of
law were consistent with its obligation under the Zoning Ordinance and LLUPA and such
decisions were not arbitrary or capricious.

The February 10, 2017 Findings of Fact, Conclusions of Law, and Order needs to be
addressed in order to directly address one of SBar’s specific arguments: that the County acted in
a manner inconsistent with its own Comprehensive Plan. See Pet.Br., 1, Fn.3, 7, 28, 33-34, 50-
52. However, the Supreme Court has clearly stated that

A brief review of the purpose of a comprehensive plan within the framework of

the Local Land Use Planning Act will help explain this Court's view of the

appropriate standards to be applied by the Board on remand. The Local Land Use

Planning Act was promulgated to ensure the orderly and effective development of

land to the benefit of Idaho citizens. See 1.C. § 67-6502. The Act indicates that a
comprehensive plan and a zoning ordinance are distinct concepts serving different
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purposes. A comprehensive plan reflects the “desirable goals and objectives, or
desirable future situations” for the land within a jurisdiction. I.C. § 67-6508. This
Court has held that a comprehensive plan does not operate as legally controlling
zoning law, but rather serves to guide and advise the governmental agencies
responsible for making zoning decisions. South Fork Coalition v. Board of
County Comm'rs of Bonneville County, 117 Idaho 857, 863, 792 P.2d 882, 888
(1990) (quoting Bone v. City of Lewiston, 107 Idaho 844, 850, 693 P.2d 1046,
1052 (1984)); cf. Sprenger, Grubb & Assocs., Inc., v. City of Hailey, 127 Idaho
576, 585, 903 P.2d 741, 750 (1995); Balser v. Kootenai County Board of
Comm'rs, 110 Idaho 37, 39, 714 P.2d 6, 8 (1986); Ferguson v. Board of County
Comm'rs for Ada County, 110 Idaho 785, 787, 718 P.2d 1223, 1225 (1986). The
Board may, therefore, refer to the comprehensive plan as a general guide in
instances involving zoning decisions such as revising or adopting a zoning
ordinance. A zoning ordinance, by contrast, reflects the permitted uses allowed
for various parcels within the jurisdiction. See 1.C. § 67-6511. Given this
distinction, we turn to an examination of the controlling law in this case.

Urrutia v. Blaine Cty., 134 Idaho 353, 357-58, 2 P.3d 738, 742-43 (2000). In other words, a
county’s Comprehensive Plan does not control the actions of the County, it is more of a big
picture general guide.

Here, there is substantial evidence in the record that supports the findings and conclusion
of the Board as to the Comprehensive Plan. The 2017 Findings of Fact, Conclusions of Law, and
Order specifically discussed the Comprehensive Plan as being law applicable to its findings.
R.8269. It then specifically found a number of places in the Comprehensive Plan that were
directly applicable to the CUPs Applications. R.8269-74. It then made detailed specific findings
regarding how the proposed CUPs are in line with that Comprehensive Plan. R.8278-95. This
was not an arbitrary or capricious decision by the Board regarding the Comprehensive Plan. The
Board further addressed the applicable Zoning Ordinances related to the Project and made
requisite findings to support its conclusions. These were not arbitrary and capricious decisions by
the Board. Further, by not timely appealing the 2017 decision on the Project, SBar waived any
challenge to their findings and conclusions.

To the extent SBar is arguing the Board needed to reopen its Comprehensive Plan

analysis at the hearings on the CUPs Amendments, this Court finds that was unnecessary. The
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Court finds the CUPs Amendment did not affect the Board’s February 10, 2017 findings and
conclusions regarding the Project’s compliance with the Comprehensive Plan. Therefore, no
further discussion of Comprehensive Plan was required in the CUPs Amendment.decisions
issued by the Board.

As to the CUPs Amendment, the Court finds the Development agreement signed
February 9, 2018 and Findings of Fact, Conclusions of Law and Orders issued on March 16,
2018, April 6, 2018, May 18, 2018, September 7, 2018 and September 21, 2018 satisfy all legal
requirements of Idaho Code section 67-5279(3).

F. SBar’s has failed to establish substantial rights have been prejudiced.

The Court must next discuss SBar’s argument that its substantial rights have been
prejudiced. See 1.C. § 67-5279(4); Pet.Br., 27 (Issuc Presented 6, “Whether the substantial rights
of SBar Ranch have been violated by the actions of the Board”). However, SBar, “having slept
on its rights, now asks [this Court] to do what by orderly procedure it could have done for itself.”
United States v. Munsingwear, Inc., 340 U.S. 36, 41 (1950). As discussed earlier, the Court
declines to reopen the original approval of the Project.

SBar admits that it received notice in 2016 of Cat Creek’s appeal to the Board on the
P&Z’s denial of the Project and CUP applications. See Pet.Reply Br., Exhibit 1, 2 (“Although,
SBar Ranch received a notice of the hearings, [it] did not attend the hearings on November 16-
17, 2016”). Actual notice is sufficient in face of a formal written notice requirement, see Cowan
v. Bd. of Comm’rs of Fremont Cty, 143 Idaho 501, 503, 148 P.3d 1247, 1247 (2006) (no
substantial rights violated when complaining party had not been provided with proper public
notice, but had actual notice).

The Court agrees that the specific locations and heights of the potential Wind Turbines

were not included in the notice for that hearing. R.7758-60. However, that notice also stated
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three things: first, that part of Cat Creek’s appeal involved a “wind turbine electrical generating
facility;” second, that those wind turbines would be located within a certain geographical region;
and finally, that the full record was available for inspection. R.7759-60. Having received that
notice, if SBar was concerned, worried, or curious about where those turbines would be located
and how tall they might be, it had the ability to see exactly what the Board would be considering
during the November 2016 hearings because the notice specifically stated that the record was
available. R.7760. If it would have examined that record, it would have seen a map with the
proposed locations for the wind turbines (R.746) and a description — including the heights — of
the specific turbines being considered (R.767). And while the site map of the Project has been
changed multiple times, the general area for the wind turbines closest to SBar’s property has not
changed across all of them. Compare R.746 with R.8381 and R.11105. Further, Cat Creek
specifically told the Board that even as of July 2018 it was still unaware of what the specific
heights of the towers would be and where they would specifically be located. R.11643.

Thus, SBar’s contention that its substantial rights have been violated because the County
did not supply more accurate information in the notices about the locations and heights of the
wind turbines is not supported by the Record of the information that was available to SBar. The
CUPs Amendment document itself requires that any requests to make changes to the site plan
regarding the wind turbines (among other pieces) have a hearing. See R.9871 (Section 2.1.5
requiring public hearing for changes to “locations for wind turbines”) and R.9902 (Item 11
discussing expectations of heights and locations for wind turbines).

In addition, this is not a situation where SBar has had only one opportunity to present its
case to the County or that it has not had a full and fair opportunity to be heard. The Board is
required to consider all points of view and make the best decision possible based on the record

before it. SBar added to that record when it submitted comments to the County in January and
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February 2018 before the Board approved the CUPs Amendment. R. 9767 (E-mail from SBar’s
attorney on January 25, 2018 to County with comments for public hearing), R.9818 and R.10351
(E-mails from SBar’s atforney on February 8, 2018 with additional commenfs). After the Board’s
initial approval of the CUPs Amendment, SBar filed two Requests for Reconsideration and the
Board had hearings on both requests. Due to SBar’s allegations, the Second Request for
Reconsideration was granted in part. At that rehearing, SBar was allowed to make a presentation
to the County that included testimony from both Mr. Stephens and SBar’s Attorney Merlyn
Clark, but also an audio/visual presentation. R.11535-37, R.11589-91 (Written comments
submitted by Mr. Stephens), R.11650-52 (Video presentation played, followed by comments by
Mr. Stephens), R.13424-33 (Testimony by Merlyn Clark) After that rehearing in July 2018, SBar
filed a third Request for Reconsideration which was considered and denied by the Board.

Accordingly, when the Court considers the record as a whole, it finds that SBar has not
shown how its substantial rights under LLUPA or the Elmore County Zoning Ordinance have
been violated regarding the CUPs Amendment decision. See Hawkins v. Bonneville Cty. Bd. of
Comm'rs, 151 Idaho 228, 232, 254 P.3d 1224, 1228 (2011) (“The party challenging the decision
of the Board must not only demonstrate that the Board erred in a manner specified by 1.C.
§ 67-5279(3) but must also show that its substantial rights have been prejudiced”) (emphasis
added) (internal quotations and citations omitted). SBar had meaningful notice, actively
participated in commenting on the CUPs Amendment, and had multiple opportunities to be
heard.

SBar’s claims based on the fact the Project will reduce the value of its property equals its
substantial rights have been violated. This argument misapplies the law. Just because a project
or development possibly reduces the value of a neighboring property, does not mean substantial

rights to weigh in on the decision were prejudiced or that the applicant landowner cannot get
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their project or development approved. ~Where the decision making body listens to all the
parties and has substantial evidence to support its decision then the substantial rights of the
affected parties have not been violated. To find otherwise would allow every decision made
against an affected neighbor’s position alone enough to be a violation of substantial rights.

Here, SBar has real concerns and may be impacted by the wind turbines, transmission
lines and substations, but a neighboring property owner also has the right to develop their
property within in the confines of the applicable Zoning Ordinance and LLUPA. Here, the
Board found the Project was well as the CUPs Amendment including all Conditions of Approval
were consistent with the Zoning Ordinance and LLUPA. Based on the record this Court must
affirm the Board’s actions. Claims of improper notice violating SBar’s substantial rights were
either untimely or not ripe as the CUPs Amendments did not resolve the final height and location
of the wind turbines and actually lowered the height by twelve feet.

G. SBar’s takings claim was not properly pursued.

SBar’s original Petition included Count 3, an unlawful taking. This claim was included
in SBar’s Second Amended Petition in Count 1, 40(H)(H). The Court finds SBar is not entitled to
relief as there has been no taking of SBar’s property without just compensation as a result of the
CUPs Amendment. Notice pursuant to Idaho Code section 67-6519(4)(C) that a takings analysis
could be requested pursuant to Idaho Code section 67-8003 was included in the original Project
approval and all CUPs Amendments approvals R. 8307; 10008; 10260; 11042; 11889; and
12009. The Court cannot find that SBar ever made a request for a taking analysis by the Board

in any of its requests for reconsideration. Therefore, this claim is dismissed.

H. SBar’s Motion for Preliminary Injunction is denied.

On December 11, 2018, SBar filed a Motion for Preliminary Injunction alleging that

County is not allowed to take any further action on the CUPs Amendment until the Court has
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completed its decision on the Petition for Judicial Review. Pet. Motion for Preliminary
Injunction, 9. This filing was in response to a Notice SBar received on November 16, 2018
stating that a hearing was scheduled for December 14, 2018 where the County would cohsider
amendments to the CUPs Amendment. Pet. Motion for Preliminary Injunction, 8. Elmore
County and Cat Creek both replied to that Motion on January 18, 2019.

In its Motion, SBar alleges that its Petition deprived the County of jurisdiction to
consider anything relating to the original CUPs or the CUPs Amendment. Pet. Motion for
Preliminary Injunction, 11-13. SBar also alleges it will suffer irreparable harm to its Due
Process rights if the County was allowed to hold that hearing as scheduled on December 14,
2018. Pet. Motion for Preliminary Injunction, 13-14. The County responded by alleging that
even if SBar’s argument was not moot, its actions were lawful and valid, and that SBar failed to
support its argument with admissible evidence. Elmore County’s Opposition to Pet. Motion
for Preliminary Injunction, 1-7. Similarly, Cat Creek responded by stating SBar is not entitled
to seek injunctive relief and that SBar has not shown a risk of irreparable harm or a likelihood of
prevailing on the merits of its argument. Cat Creek’s Opposition to Pet. Motion for
Preliminary Injunction, 2. The Court heard oral argument on SBar’s Motion on February 22,
2019. Counsel for all parties agreed that 30 days’ notice would be given before any actions were
taken by the County regarding further modifications of the Project. The Court indicated it did not
need to make a ruling on the motion as Counsel were going to get approval from their clients
regarding the notice; if no agreement could be reached, then the Court would make a ruling on -
that Motion. Since no further agreement was filed, the Court denies the motion for Preliminary
Injunction.

During the consideration of a Petition for Judicial Review, the underlying proceedings

are not automatically stayed unless provided for by statute. LR.C.P. 84(m). As LLUPA does not
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discuss a stay during a petition for judicial review, the Court looks to IDAPA for guidance. 1.C.
§§ 67-6519, 67-6535 (Judicial review is conducted “under the procedures provided by chapter
52, title 67, Idaho Code”). However, IDAPA only provides that “[t]he filing of the petition for |
review does not itself stay the effectiveness or enforcement of the agency action [and] the
reviewing court may order[] a stay upon appropriate terms.” 1.C. § 67-5274. Where no specific
rules can be found in those statutes and this Motion was filed under Rule of Civil Procedure 65,
the Court will base its ruling on the requirements from that Rule. 65. See Great Beginnings Child
Care, Inc. v. Office of Governor of State of Idaho, 128 1daho 158, 160, 911 P.2d 751, 753 (1996)
(Implying in dicta that the “the standards for TROs set forth in LR.C.P. 65(b)” may be used
during the pendency of petitions for judicial review).

Rule 65(e) sets forth when a preliminary injunction may be granted. Three are appiicable
here: The party asking for the preliminary injunction shows that it is entitled to relief and that at
least part of the requested relief is a restraint on the other party’s actions. LR.C.P.65(¢e)(1). “The
substantial likelihood of success necessary to demonstrate that appellants are entitled to the relief
they demanded cannot exist where complex issues of law or fact exist which are not free from
doubt.” Harris v. Cassia County, 106 Idaho 513, 681 P.2d 988, 993 (Idaho 1984). The party
asking for the injunction shows that allowing the actions to continue would “produce waste, or
great or irreparable injury.” LR.C.P.65(e)(2). Harris v. Cassia County, 106 Idaho 513, 681 P.2d
988, 993 (Idaho 1984) (“[A] preliminary mandatory injunction is granted only in extreme cases
where the right is very clear and it appears that irreparable injury will flow from its refusal”).
Finally, the requesting party shows the other party is currently violating, or is about to violate, its
rights. LR.C.P.65(¢)(3). A grant of a Preliminary injunction is discretionary for the Court.

Walker v. Boozer, 140 Idaho 451, 456, 95 P.2d 69, 74 (2004).
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Here, SBar first asked that the Court to prevent the December 14, 2018 hearing from
happening. Pet. Motion for Preliminary Injunction, 9. However, that meeting had already
oécurred when the hearinglon the motion noticed for hearing by SBar. “An injunction cannot
restrain an act already completed.” Brady v. City of Homedale, 130 Idaho 569, 572-73, 944 P.2d
704, 707-08 (1997) (citing Wilson v. Boise City, 7 Idaho 69, 73, 60 P. 84, 85 (1900) (““That act
already taken place, a writ of injunction could not prevent it.”)). Thus, SBar’s request for an
injunction to prevent that meeting is denied.

SBar has alleged that it is entitled to relief, that allowing the County to continue moving
forward on Cat Creek’s CUPs would cause great or irreparable injury, and that allowing the
County to continue would violate its rights. Pet. Motion for Preliminary Injunction, 10. The
Court has three problems with that request. First, SBar has not provided any surety or a bond of
any sort as required under either the Appellate Rules or the Rules of Civil Procedure. LAR.
13(b)(14) (“Stay execution or enforcement of any judgment, order or decree appealed from,
other than a money judgment, upon the posting of such security and upon such conditions as the
district court shall determine”), LR.C.P. 65(c) (“The court may issue a preliminary injunction or
a temporary restraining order only if the movant gives security in an amount that the court
considers proper to pay the costs and damages, including reasonable attorney's fees, sustained by
any party found to have been wrongfully enjoined or restrained”). Second, SBar has presented no
evidence about how exactly it will be irreparably harmed or how its substantial rights will be
violated if the County is allowed to continue. Its statement that “[o]ne can only conclude that the
actions [of the County] are a violation of [its] rights” is just that: a statement. The affidavit
supplied in support of its motion provides no evidence showing how its rights will be violated or

how it will be irreparably harmed if the injunction is not granted, nor does anything in its Second
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Amended Petition for Judicial Review. See Pet. Motion for Preliminary Injunction, 6, Fn.2.
Finally, SBar has not shown how it may succeed on the merits.

The parties, during the argument on the Motion for Preliminary Injunction, wére able to
come to an agreement regarding the notice that would be provided for any further actions that
will be taken in conjunction with the Project. SBar’s counsel indicated that was all it was really
seeking. So the Court thought the motion was resolved. Such notice is also required under the
Amended Zoning Ordinance for modification of the CUPS Amendment. The parties should
continue to abide by any agreements reached. The Motion for Preliminary Injunction is denied to

the extent it seeks enjoin any further actions by the County.
V. ATTORNEY FEES

All parties have asked for attorney fees to be awarded. SBar believes they should be
awarded costs pursuant to Idaho Appellate Rule 40(a), and attorney fees if they are the prevailing
party pursuant to Idaho Code § 12-117(1). Pet.Br., 27-28. It also asks for attorney fees to be
awarded against Cat Creek under Idaho Code § 12-121 because it allegedly defended “this action
frivolously, unreasonably or withéut foundation.” Pet.Br., 28.

The County believes they should be awarded costs under Idaho Appellate Rule 40(a) and
attorney fees under Idaho Code § 12-117 and § 12-121 as “many of the acts and conduct of SBar
Ranch appear motivated solely to delay the project rather than to assert properly contested
issues.” County Reply, 51-52. It also requests fees under Idaho Code § 12-120(3) if it is
determined to be the prevailing party in this action.

Cat Creek believes it should be awarded costs pursuant to Idaho Appellate Rule 40(a) as
the Court early in the litigation dismissed challenges to SBar’s arguments against the
Hydroelectric, Transmission Lines, Solar, and Substation CUPs. Cat Creek Reply, 37-38 (citing

Melton v. Lehmann, 118 Idaho 61, 794 P.2d 650 (1990) (Idaho Appellate Rule 40 entitled
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landlord to fees even though he only partially prevailed on his claims)). Due to those rulings, it
feels that SBar’s continued insistence on challenging those actions of the County amounted to
arguments that were frivolous or without foundation because they were argued solely in an
“attempt to obstruct the Project.” Cat Creek Reply, 37.

An award of attorney fees is within the discretion of the Court. Lunneborg v. My Fun
Life, 163 Idaho 856, 873, 421 P.3d 187, 204 (2018) (“[TThe granting of fees [is] a discretionary
matter” for the court). When considering a discretionary issue, the Court must first perceive the
issue as one of discretion (as it has done here), act within the outer boundaries of that discretion,
act “consistently with the legal standards applicable to the specific choices available,” and
finally, reach its decision “by the exercise of reason.” Westover v. Idaho Ctys. Risk Mgmt.
Program, 164 Idaho 385, 388, 430 P.3d 1284, 1287 (2018) (quoting Lunneborg v. My Fun Life,
163 Idaho 856, 863,421 P.3d 187, 194 (2018)).

In Idaho, costs and fees will not be awarded to a non-prevailing party. Idaho Indep. Bank
v. Frantz, 162 Idaho 509, 517, 399 P.3d 836, 844 (2017), reh'g denied (Aug. 15, 2017) (citing
Cummings v. Stephens, 157 Idaho 348, 336 P.3d 281, 300 (2014)). To award fees under Section
12-117(1), the Court must find “that the nonprevailing party acted without a reasonable basis in
fact or law.” I.C. § 12-117(1). The same rule applies if a party is only partially the prevailing
party. I.C. § 12-117(2) (Fees shall be awarded to the partially prevailing party “with respect to
that portion of the case on which it prevailed”). “In any civil action, the judge may award
- reasonable attorney's fees to the prevailing party or parties when the judge finds that the case was
brought, pursued or defended frivolously, unreasonably or without foundation.” I.C. § 12-121. In
addition, “costs shall be allowed as a matter of course to the prevailing party unless otherwise

provided by law or order of the Court.” I.A.R. 40(a). As there is no more specific statute
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directing the Court in respect to an award of costs and fees, those statutes and rules provide the
Court with the outer boundaries of its determination.

Next, the Court must act “consistently with the legal standards appiicable to the specific
choices available” and reach its decision “by the exercise of reason.” Westover v. Idaho Ctys.
Risk Mgmt. Program, 164 Idaho 385, 388, 430 P.3d 1284, 1287 (2018) (quoting Lunneborg v.
My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).

Here, all three parties have argued that they should each be awarded fees. This is a close
call for the Court and it appreciates that this has been a big expense for all parties involved.
However, the Court will not award costs and fees to any party. SBar is not entitled to costs and
fees as it is not the prevailing party in this action, but the Court finds that it did not pursue this
action frivolously or without foundation solely in an attempt to obstruct the Project. The record
reflects that SBar is genuinely concerned about the impact the Project may have on its land and
scenic views. Likewise, Cat Creek did not intervene in this case frivolously, unreasonably, or
without merit. The record shows it has a genuine concern for being able to proceed with the
Project. The Project is complex, but appears to comply with the applicable ordinances and state
statutes for developing a property. Finally, the record reflects that the County has spent a
considerable amount of time and energy on the multiple hearings, rehearings, and requests for
reconsideration with this Project. The Court finds the Board has given ample opportunities for
both SBar and Cat Creek to present their arguments and it has made its decisions within the
bounds of the law. Each party has diligently approached this litigation and has “made reasoned
arguments in a case with a complex and sometimes confusing history.” Baker v. KAL, LLC, 163
Idaho 530, 536, 415 P.3d 939, 945 (2018). Accordingly, the Court finds that each party will bear

their own costs and no fees will be awarded to any party.

VI. CONCLUSION
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SBar’s challenges to the approval of the Project in 2017 are time barred. SBar has
standing to challenge the Board’s actions on the CUPS Amendment related to the wind turbines,
transmission lines and substations. SBar has not shown it has standing to bhallenge the
Hydroelectric and Solar CUPs.

The party challenging a board’s action “must first illustrate that the board erred in a
manner specified therein and must then show that a substantial right of the party has been
prejudiced.” Cowan v. Bd. of Comm’rs of Fremont Cty., 143 Idaho 501, 508, 148 P.3d 1247,
1254 (2006) (citing Eacret v. Bonner County, 139 Idaho 780, 784, 86 P. 3d 494, 498 (2004)).
“Absent either of these two conditions, the district court must affirm the board's action.” Dry
Creek Partners, LLC, v. Ada Cty. Comm'rs, ex rel. State, 148 Idaho 11, 16, 217 P.3d 1282, 1287
(2009) (quoting Taylor v. Canyon Cty. Bd. of Comm'rs, 147 Idaho 424, 431, 210 P.3d 532, 539
(2009)). The fact SBar disagrees with the decisions the Board reached on the CUPs Amendment
is understandable. But SBar waived its right to challenge the Project more broadly by not
appealing in 2017. SBar’s concerns can again be raised when the exact locations and heights of
the wind turbines are determined with specificity and a properly noticed public hearing occurs.
Cat Creek is aware of the visual impacts of wind turbines even from a distance and it has the
opportunity to meet its needs as well as address the concerns of its neighbors as it did with
moving the solar portion of the Project and in eliminating a portion of the Wind Turbine site in
order to address wildlife concerns.

In addition, SBar’s allegations of conflicts of interests or violations of Idaho’s Open
Meeting Laws are not supported by the Record.

SBar has failed to carry its burden under Idaho Code section 67-5279 to show an error by

the Board and that a substantial right has been prejudiced. Considering the individual arguments
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of SBar as well as the collective impact of its arguments, the Court finds all the claims in the
Petition should be dismissed.
IT IS SO ORDERED.

Dated this 2 .’kday of November, 2019.

NANCY A. HASKIN
District Judg
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. Signed: 11/8/2019 08:41 AM
I hereby certify that on , I caused a true and correct

copy of the foregoing document to be served by the method indicated below, and addressed to -

the following:

Merlyn W. Clark, Esq.
Tyler J. Anderson, Esq.
William K. Smith, Esq.

HAWLEY TROXELL ENNIS & HAWLEY, LLP.
mclark@hawleytroxell.com
tanderson@hawleytroxell.com
wsmith@hawleytroxell.com
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Scott D. Hess, Esq.
Claire C. Rosston, Esq.
HOLLAND & HART, LLP
sdhess@hollandhart.com
ccrosston@hollandhart.com
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Edward A. Lawson, Esq.
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heo@lawsonlaski.com
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Sent Via Email

SHELLEY ESSL
Clerk of the District Court
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Deputy Clerk
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APPENDIX A:

List of SBar’s specific allegations from its Second Amended Petition for Judicial Review

The following are found on pages 15-19 of SBar’s Second Amended Petition for Judicial
Review.

40. A statement of the issues Petitioner intends to assert on judicial review, provided this
statement does not prevent Petitioner from asserting other issues later discovered, are as
follows:

(A)  The Board erred by concluding that SBar Ranch is not an affected party
under Idaho code § 37-6521(1)(a)(1) for CUP-2015-03, CUP-2015-04, CUP-
201505, and CUP-2015-07.

(B)  The Board erred by concluding that the time has passed to seek
reconsideration of the February 2017 Order under Idaho Code § 67-
6535(2) and the County Zoning and Development Ordinance § 6-3-2.F.

(C)  The Board erred by concluding that changes made to the Development
Agreement, which included changes to the CUPS, where not violations to
the notice and hearing requirements of Idaho Code § 67-6509 or § 67-
6512(e).

(D)  The Board erred by concluding that the changes made during the
November 16 and 17, 2016 appeal hearings were not in violation of Idaho
Code § 67-6509 or § 67-6512(e).

(E)  The Board erred by concluding that the County did not violate the County
Zoning and Development Ordinances in connection with its approval of

the Development Agreement.

(F)  The Board erred by finding and concluding that SBar Ranch did not
present any evidence of how it might be adversely affected by CUP-2015--
03, CUP2015-04, CUP-2015-05 and CUP-2015-07.
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(G)  The Board erred by finding and concluding that the SBar Ranch's time to
seek reconsideration of the Approval expired on February 24, 2017 under
Idaho Code § 67-6535(2)(b) and February 20, 2017 under Elmore County
Code § 63-2.F., and was therefore untimely.

(H)  The Board erred by finding and concluding that the Conditions placed on
the CUPs were in accordance with Idaho Code § 67-6512(d).

) The Board erred by finding and concluding that the Development

Agreement as a Condition of the Approval was not reviewable.

J) The Board erred by finding and concluding that the Board did not amend
the Approval and the Conditions until March 16, 2018, when it adopted the
CUP Amendment Findings.

(K)  The Board erred by finding and concluding that the CUP Amendment

Findings comply with Idaho Code

(L)  The Board erred by finding and concluding that Idaho Code 67-6535(2)
does not give SBar Ranch the right to object to the terms of the
Development Agreement beyond those which amend the Approval and the

Conditions.

(M)  The Board erred by finding and concluding that the Zoning Ordinance, Title
6, Chapter 3 does not give SBar Ranch the right to object to the terms of the
Development Agreement beyond those which amend the Approval and the

Conditions.

(N)  The Board erred by finding and concluding that while changes to the
Applications were proposed during the November 16 and 17 Board appeal
hearing, the public was given notice of the hearing, the public was permitted
to provide written and verbal testimony concerning the matter and review
changes to the site plan as proposed by the Applicant, and that such

procedure complied with the law.
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©)

(P)

Q

(R)

S)

()

1)

V)

The Board erred by finding and concluding that the Development
Agreement is not governed by Idaho Code § 67-651 IA, but rather is an
agreement between the parties as a condition to the approval of the

conditional use permits.

The Board erred by finding and concluding that the failure to serve notice of

- the hearings of the Planning and Zoning Commission did not result in SBar

Ranch suffering any harm because the Applications were denied by the
Commission and SBar Ranch could not have provided further input which
would have caused the Commission to deny the Applications,
notwithstanding that SBar Ranch was entitled to notice and could have used
the opportunity to place testimony and other evidence into the record before

it was presented to the Board.

The Board erred by finding and concluding that SBar Ranch did not
allege actual harm or violation of fundamental rights in the Request for

Reconsideration.

The Board erred by finding and concluding that Applicant did not
violate § 6-8-94.A.7 of the Zoning Ordinance as claimed by SBar
Ranch.

The Board erred by finding and concluding that the Development
Agreement is not a development agreement under Title 6, Chapter 29 of the

Zoning Ordinance.

The Board erred by finding and concluding that it did not have to have the
draft of the Development Agreement reviewed by the County Prosecutor

prior to the submission to the Commission.

The Board erred by finding and concluding that the removal of the water
diversion and delivery from the Development Agreement was proper and

does not materially change the Application.

The Board erred by finding and concluding that it could hear and consider
new additional evidence at the November 16, 2016 Board of County

Commissioners Appeal Hearing on the applications for the CUPS, without
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proper notice given to the affected parties, in violation of the affected parties
due process rights to know what actions were being considered at such
public hearing as required by Idaho Code 67-6512(e) when the Board

accepted a new master site plan from Applicant.

(W)  The Board erred by finding and concluding that SBar Ranch had an
opportunity to be heard at a meaningful time and in a meaningful manner

on all terms of the Development Agreement adopted by the Board on
February 9, 2018.

(X)  That the Board erred by finding that SBar Ranch accepted the position of
the Board by paying a reconsideration fee in the amount of $800.00 for the
reconsideration of one CUP and not $4,000.00 for the reconsideration of
five CUPs because following SBar Ranch's counsel's inquiry to the Board
about whether or not the Board required SBar Ranch to pay another
$4,000.00 fee the Board agreed that the reconsideration fee required would
be $800.00.

(Y)  Were the Findings and the Conclusions of the Board when it denied the
Second Request for Reconsideration in compliance with the LLUPA, the

Elmore County ordinances, or other law.

(Z)  Were the Board's actions in violation of Idaho state constitutional or

statutory provisions?

(AA) Were the Board's actions in violation of Federal constitutional or statutory

provisions?
(BB) Were the Board's actions taken upon unlawful procedure?

(CC) Were the Board's actions unsupported by substantial evidence on the record

as a whole?

(DD) Were the Board's actions arbitrary or capricious or did they constitute an

abuse of discretion?
(EE) Were the Board's actions based upon conclusory findings and conclusions?

(FF)  Did the Board act without a reasonable basis in fact or law?
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(GG) Did the Board's actions violate SBar Ranch's right to due process or right to

equal protection of the law?

(HH) Did the Board's actions result in a taking of property right'SBar Ranch

without just compensation?

() Did the Board have a vested interest in the decisions it has made to approve

the CUPs and the Development Agreement, and to deny all protests and
requests for reconsideration that have been made by the Board,

notwithstanding its direct conflict of interest.

Petitioner reserves the right to assert additional bases for judicial review.

41.

With respect to the Board's Reconsideration Findings, Petitioner intends to assert

the following issues:

The Board lacked the authority or jurisdiction to issue the Reconsideration Findings

because there were no pending motions and the Board's prior decisions dealing with the

matter had already been appealed by the filing of the Initial and First Amended Petitions

for Judicial Review.

(a)

(b)

(c)

(d

The Board erred in its Finding that the Development Agreement is not an Idaho
Code § 67-651 1A Development Agreement, but an agreement between the

parties as a condition to the approval of the conditional use permits.

The Board erred in adopting the CUP Amendment Findings without providing a
notice and opportunity to be heard by the public at a meaningful time and in a

meaningful manner.

The Board erred in finding that there was no written or verbal testimony
provided to the Board on or before the Reconsideration Hearing, following
notice and opportunity to be heard by the public at a meaningful time and in a
meaningful manner, upon which the Board is warranted to change the foregoing

findings, [Findings 1- 4.20 of the Reconsideration Findings].

The Board erred in finding that Condition 2(o) of the Conditions authorizes the
Board to modify the Conditions and change the terms of the Initial F indings,

Conclusions and Order which authorized the CUPs without restriction and
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without providing notice and opportunity to be heard by the public at a

meaningful time and in a meaningful manner.

(¢) = The Board erred in adopting and revising the Development Agreement without
providing notice and opportunity to be heard by the public at a meaningful time

and in a meaningful manner.

® The Board erred in separating the CUP Permits issued by the Board to
segregate the hydro portion of the project from the remainder of the project
without providing notice and opportunity to be heard by the public at a

meaningful time and in a meaningful manner.

(2) The Board erred in adopting the Reconsideration Findings because it failed to
comply with the Elmore County Comprehensive Plan, Idaho Code § 67-6512,
and Elmore County Code § 6-27-7.

(h) The Board erred in adopting the following Conclusions of Law:

(1) that the public hearing notice and hearing requirements of the Zoning Ordinance

have been met;

(2) that the public hearing notice and hearing requirements of LLUPA have been

met;

(3) that the Development Agreement is not a development agreement subject to
Idaho Code § 67-651 IA, since the Development Agreement was required by the

County as a condition to a conditional use permit and not as a part of a rezone;

(4) that the Development Agreement is not a development agreement under Section
6-29-1 of the Former Zoning Ordinance or under Section 7-10-1 of the Zoning
Ordinance, since the Development Agreement was required by the County as a
condition to a conditional use permit and not a part of a rezone and is therefore

not an Idaho Code § 67-651 IA development agreement;

(5) that the changes, deletions or modifications of the Conditions, Approval or
Initial Findings contemplated by the Development Agreement are hereby
approved by the Board as modifications of the Initial Findings, the Approval or

Conditions after the Board's review of the record, which includes the materials
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submitted, and testimony given, on or before the Reconsideration Hearing,
following public notice and the opportunity to be heard by the public at a

meaningful manner as required by due process; and

(6) that Idaho Code § 67-6506 does not preclude Commissioners Wesley R. Wootan
and Franklin L. Corbus from participating in the Reconsideration Hearing,
deliberating on this Matter, and approving these Reconsideration Findings
because neither of them has a conflict of interest as defined in Idaho Code § 67-

6506.
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APPENDIX B:

Chart of the Parcel Sizes from the Wind CUP Notices

The Court created this list of parcels from the February 10, 2017 Findings of Fact,
Conclusions of Law and Order. R.8267. It then accessed the Elmore County Assessor’s Parcel
Data and Address Lookup Website (http://idahoparcels.us/county/elmore.html) to determine the
information in this table. The table below has been sorted by the size of the listed parcels.

D ho £y A

RPOINO9E250010 10

RPO1NO9E277210 40
RP0O1510E303010 73.19
RPO1S10E102410 80
RPO1SO9E039010 80
RPO1S10E190610 80
RPO1n10E320010 80
RPO1S10E159010 120
RPO1509E243010 160
RPO1S09E100010 160
RPO1S09E157810 200
RPO1S10E051210 200
RPOINO9E265410 : 220
RPO1S10E301840* : 231.02
RP0O1S10E310500* 284.62
RPO1S09E230010 320
RPO1510E332410* 320
RP0O1S10E040010 328.84
RPO1S10E280085* 347.088
RPOIN10E330610 360
RPOINO9E251210 380
RPO1S10E170010 400
RPO1S10E060640 424.77
RPO1N10E290010 440
RPO1S09E220010 440
RPO1N10E200010 470
RPOIN10E191840 (Listed as

RPO1NO9E191840)% 473.03
RPO1S09E130040 480
RPO1N10E283015 (Listed as ,
RPO1N10E283010)" 480
RPO1S10E030010 488.52

0 No parcel found for listed parcel number, so the Court selected the next parcel on site map located next to the other parcels.
*! No parcel found for listed parcel number, so the Court selected the next parcel on site map located next to the other parcels.
* Same tax parcel number as on Exhibit B to Development Agreement. R.9898.
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RP01S10E290020* 504.14
RPO1N10E310010 ‘ 512.96
RP0O1S10E210040* 519.83
RP0O1S10E160040 549.7
RP01S09E010610 551.58
RP01S10E320020* 560
RPO1S10E090610 560
RP01S09E020010 577
RP01S10£220020* 587.61
RP01510E070010 589.79
RPO1S10E080010 600
RPO1S10E180010 : 626.38
RPO1N10E300010 631.64
RP01509E110040 640
RP01S09E140040 640
RPO1NO9E350010 640
RPO1S09E120040 640
RPO1INOQ9E360010 640
Total Size in Acres 18741.71
Average Parcel Size in Acres 390.45
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APPENDIX C:

List of Twenty (20) Topics For July 26, 2018 Rehearing

The following is taken directly from the Notice of Public Hearing as seen in the Record at
R.11105-06.
Any and all interested persons shall be heard at the hearing to take testimony limited to:
(i) the CUP Amendments and any other matter raised in the Development Agreement to the
extent that it amends the Approval; (ii) the Settlement, if any; (iii) any amendments to the
Development Agreement that would be consistent with the matters described in subparts (i) and
(ii) above; and (iv) any amendments or modifications to the matters described in subparts (i), (ii),
and (iii) above that are raised during the public hearing. With respect to the amendments
described in subpart (i) above, testimony will be limited to the modification, removal, or addition
of findings of fact, conclusions of law, or conditions set forth in the Approval on the following
subject matters:
e An extension of the time Cat Creek has to satisfy Conditions No. 2 (b) and (c) of the
Approval with respect to CUP-2015-04 (hydro electrical generating facility);
e The site plan and Project description;
e The Stakeholder Board (as defined in Condition No. 2 (d) of the Approval);
e Annual fish stocking in Anderson Ranch Reservoir;
o Conservation efforts affecting areas of sage-grouse habitat surrounding wind turbine
areas 2 and 3 in the eastern part of Wood Creek Ranch;
e Erosion control measures;
e (Cat Creek's erosion control plan;

e Visual mitigation measures;
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e Communication with governmental agencies regarding fish and wildlife habitats and

other matters;

e Noise standards;

e The Scholarship Fund (as defined in Condition No. 30 of the Approval);

e The term of approval of the CUPs, including any option to extend the approval within the
possible period of approval of the CUPs;

e The Senijor Fund (as defined in Condition No. 31 of the Approval);

e An updated Wildlife Mitigation Plan/Environmental Impact Statement;

e A power sale agreement between Cat Creek and Idaho Power;

e The Interconnection Application;

e The annual report requirement;

e The County's right to terminate the CUPs;

e Separation of the County's approvals of the CUPs to allow phasing of the Project;
and

e Any other matter raised in the Development Agreement to the extent that it amends the
Approval.
A more detailed description of the above-described subject matters of the rehearing is set

forth in the Approval Amendments and the Development Agreement, both of which, as part of

the record for this matter, are available for review as set forth below.
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398 S. 9t Street, Ste. 240

Terri R. Pickens P.O. Box 915
Attorney at Law Boise, Idaho 83701
terri@pickenslawboise.com 208.954.5090 (t)
www.pickenslawboise.com 208.954.5099 (f)

January 30, 2024

SENT VIA E-MAIL

Mitra Mehta-Cooper

Vicky Trevathan

Dylan Lawrence

Elmore County Board of Commissioners
Elmore County Clerk’s Office

150 South 4th East, Suite #3

Mountain Home, ID 83647

Re:  Cat Creek Energy, LLC
CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07
Our File No.: 360-2
Ladies and Gentlemen:
Please accept this letter and the foregoing attachment as Cat Creek Energy, LLC’s Annual
Report for 2024, as required in the Development Agreement. Cat Creek Energy, LLC is pleased
to provide the following narrative and timeline for the Project, and we look forward to discussing

this Annual Report further with the Board of County Commissioners on Friday, February 9, 2024,
at 10:30 a.m.

In the meantime, if you have any questions concerning the foregoing, please do not hesitate
to contact me.

Sincerely,
/sl Terri R. Pickens

Terri R. Pickens

Pickens Eaw, P.A.

Real Estate - Business - Commercial ‘Litigation - Construction Litigation - Mediation



Cat Creek Energy, LLC Annual Update to the EImore County Commissioners on the

Cat Creek Energy & Water Storage Renewable Power Station

Permitting CCE Timeline

January 18, 2024
CCE files for an additional
50,000 acre-ft water right.

November 30, 2023
Supply Chain secured.

/

\

September 15, 2023
Project Groiundbreaking
Ceremony moving to
construction

May 16, 2022
Idaho Supreme Court
Ruling

October 12, 2021
Large Generator Interconnection
Agreement executed.

Elmore County suspended CCE in
its pursuit to submit final
development plats to move to
building permits during the
lawsuit. Furthermore, no
financial institution or vendor
would commit prior to the
outcome of the lawsuit. It could
be speculated that was the
intent of SBAR Ranch.

February 09, 2018
Development
Agreement Approval

—

February 10, 2017
CUP Approvals

December 30, 2014
First Community Meeting on
Project Pre-CUP Applications

T

| l A\

February 09, 2024
ElCo hearing on Litigation
extension and reservoir

|

December 15, 2023
Contractor Selection in Place.

\

October 17, 2023

CCE enters into preliminary agreement
to explore Joint Venture with The
Shoshone Bannock Tribes of the Fort
Hall Reservation.

April1, 2023:
Bayer Renewable Contract

Largest Long-Term Renewable
Corporate Contract in USA.

Largest Renewable Contract in
Idaho by a factor of 2.5 times.
Replaces the largest renewable
contract in idaho a product of
the CCE Team.

1,526 Day
Suspension of Progress
58% of the Permitting Cycle
Removed from Development

February 22, 2017
SBAR Ranch Judicial Review
Filing

364 Day

Process

715 Day

Process

February 26, 2015
CUP Applications



Cat Creek Energy, LLC Annual Update to the EImore County Commissioners on the

Cat Creek Energy & Water Storage Renewable Power Station

THE SIGNIFANCE ADVANCEMENTS OF CAT CREEK ENERGY FOR IDAHO

PROLOGUE - CAT CREEK ENERGY UPDATE

What follows is the CCEW Annual Update.

58% of the Cat Creek Energy development cycle [February 26, 2015, to May 18, 2022] was stolen
from us during the litigation period. The S Bar Ranch’s ineffective, time consuming, and very
costly lawsuit against EImore County, forced the county into a position of not allowing Cat Creek
Energy to advance its Project during the 1,528 days of litigation. This deliberate measure and
the fallout from the litigation, and SBAR Ranch’s apparent intention of bankrupting both Cat
Creek Energy and Elmore County through meritless litigation needs to be put into proper context
as to why it failed as evidenced by the rapid and substantial progress of Cat Creek Energy over
this past reporting period.
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For clarity, on February 22, 2018, SBar Ranch filed a petition for Judicial Review of the Board of
Commissioners approval of five Conditional Use Permits and a Development Agreement
pertaining to the permits. On May 18, 2022, the Supreme Court rejected SBAR Ranch’s Petitions.

The meritless and drawn-out process meant that for over four (4) years Cat Creek Energy was
forced to work to preserve the integrity of the Project under the sustained threat that any
investment of time or money could disappear if SBAR Ranch was successful. It effectively forced
a measured halt to much of our work and that of our strategic partners. It had its desired effect
at the time of impacting both federal and state permitting processes, as well as equity and
funding for the Project.

During this time, Elmore County specifically restricted Cat Creek Energy from proceeding with the
Project’s entitlement process until such time as the Idaho Supreme Court ruled. This frustrated
the Cat Creek Energy team because the goal of S Bar became clear during a concurrent mediation,
where CCE offered to settle, and SBar Ranch refused the offer. Clearly, other developers may
have given up during the drawn out litigation, but CCE was not deterred, and the Project survived.
The Update includes actions in the wake of the 2022 Supreme Court decision, where CCE was
able to accelerate its development pace and achieve major milestones leading to many of the
CUPs being ready for construction. The advancements have led to the construction readiness
now fully baked and perfunctory tasks with Elmore County will bring many of the CUPs to
construction readiness this year.

SUSPENSION TIME IMPACT - RETROSPECT

1,526 Days Suspension of Progress due to SBAR Ranch litigation.
58% of the entire original Permitting Cycle removed from the Development Cycle.

The SBAR Ranch’s lawsuit against ElImore County was meant to injure both Cat Creek Energy and
Elmore County. It forced EImore County to suspend Cat Creek Energy’s ability in our pursuit to
submit final development plats to move to building permits during the lawsuit. Furthermore, no
financial institution or vendor would commit prior to the outcome of the lawsuit. It could be
viewed in the rearview mirror that was the intent of SBAR Ranch.
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REQUIRED ANNUAL UPDATE

23 FEBRUARY 2023 - HYDROPOWER MEETINGS

On January 25, 2023, Cat Creek filed a Proposed Study Plan under the Integrated Licensing
Process required by FERC for a Pumped Storage Hydropower License. On February 23 and 24,
meetings were held with a number of state and federal agencies as well as an interested NGO,
all of whom submitted comments on the Study Plan.

Water Storage Acre-ft.
Current Boise River Storage Capacity 949,700
Identified Additional Need [2060] 188,000
CCE Storage to Latest Water Filing 101,300
CCE New Water Filing 50,000
CCE Total Contribution to Boise River

Storage 151,300
Increase Overall 16%
Contribution to Shortfall [2060] 80%

Cat Creek Energy analyzed and crafted responses to the agency and public comments. FERC
placed the project in suspension, allowing our experts and legal team to reconcile cost obligations
within the FERC and LOPP regulatory processes.

01 APRIL 2023 - BAYER / CCE OFFTAKE CONTRACT

The largest, long-term corporate renewables contract in the USA was signed with Bayer, Inc.
Construction of facilities in both Jerome and soon EImore Counties is commencing.

This contract represents the largest renewables contract in Idaho by an order of magnitude of
2.5 times the current largest project, which incidentally is also a product of the CCE Team. This
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1,400,000 MWh annual, 21-year contract offsets 40% of Bayer’s global electrical emissions and

60% of its USA emissions. The contract provides a full substitution for Bayer’s Soda Spring

processing facility, the largest load in PacifiCorp control area and the largest load in Idaho.

Bayer’s EVP of Public Affairs, Science,

Sustainability and HSE Matthias Berninger:

“As an innovation driven company, Bayer
recognizes the need to introduce renewable
energy solutions that are healthier for the
planet and healthier for humans.”

Then Bayer AG CEO Werner Baumann
confirmed:

“This project with Cat Creek Energy is
exciting because it catapults our energy
goal target fulfilments while also
supporting Idaho, a state many of our
employees call home.”

BAYER CONTRACT EMPLOYS ALL CCE TECHNOLOGIES

Bayer is in every county in Idaho. Every day, Bayer’s employment and products help Idahoans

and their partnership with Cat Creek Energy advance these opportunities.
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The contract provides a full substitution for Bayer’s Soda Spring processing facility, at
approximately 1,400,000 MWh annual electrical needs, the equivalent of 140,000 households.

08 SEPTEMBER 2023 — ENGAGEMENT ELMORE COUNTY ON 2NP AMENDMENT TO DA

Terri Pickens [Cat Creek Energy counsel] first reached out to Dylan Lawrence [Elmore County
counsel] on addressing provisions for a 2" Amendment to the Development Agreement. Later
in the month, the first draft was exchanged.

15 SEPTEMBER 2023 - CONSTRUCTION GROUNDBREAKING CEREMONY

A groundbreaking ceremony was held near Eden, Idaho, for the first set of Modules [facilities] of
PV solar + battery energy storage as part of the overall Bayer RPA contract obligation of Cat Creek
Energy. Among those in attendance were the Idaho Lieutenant Governor, Idaho Comptroller,
representatives from Bayer Germany and Bayer Soda Springs, the state government, county
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officials, the Shoshone-Bannock Tribe, the Laborers’ International Union, project suppliers,
contractors, and Cat Creek Energy. The significance of the Project for water security, mitigating
pending climate effects, and the substantial benefits to both Idaho and the entire West from the
overall Project were discussed in detail.

17 OCTOBER 2023 - SHOSHONE BANNOCK TRIBES — CAT CREEK ENERGY

PARTNERSHIP

Cat Creek Energy executed a tentative LOI agreement with the Shoshone-
Bannock Tribes of the Fort Hall Reservation to enter into a joint venture on the Project. Such a
partnership has much to recommend, especially the fact that Tribal ancestral lands included the
Camas Prairie area, and the Tribes’ expertise in environmental restoration, wildlife protection,
and water stewardship brings another level to the Project attributes.

The significance of such a joint venture is pronounced. Revenues from the Project remain in
Idaho and do not end up elsewhere like New York City or overseas. Those revenues will churn in
Idaho and will multiply purchasing power many times over what other renewable facilities
revenues that have only a small portion that would remain in the Idaho economy.

15 NOVEMBER 2023 - BAYER AG GLOBAL SUPPLIER DAYS

The Bayer RPA Contract delivers a full offset for Bayer’s Soda Spring processing facility, the largest
load in PacifiCorp control area and the largest load by a factor of six to the next largest load in
Idaho.

Bayer AG works with over 80,000 Global suppliers. The significance of the Bayer/CCE relationship
was borne out with Cat Creek Energy being awarded, out of those 80,000 suppliers in the
agriculture, pharmaceutical, research, and development fields as Bayer’s:
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“2023 Supplier of the Year.”

30 NOVEMBER 2023 - SUPPLIER COMMITMENTS

The Supplier Chain for components is secure and ready for delivery commencing in 2024. Master
Supply Agreements for the entire Project have been negotiated and executed ensuring quality
components and timing to correspond with CCE’s construction build-out.

15 DECEMBER 2023 - CONTRACTOR COMMITMENTS

Contractors have come and gone over the years of uncertainty during the litigation, but Cat Creek
Energy was able to secure the highest quality contractors, including the umbrella EPC
[engineering, procurement, and construction] contractor. Many contractors who have Idaho
divisions or Idaho companies are part of the construction contracting.

EPC Contractor

Civil Contractor

Solar Contractor

Wind Contractor

Substation & Battery Contractor
Electrical Contractor

High Voltage Contractor
Pumped Storage Contractor

N I R

Subcontractors

Our contractors are committed to prevailing wage and apprenticeship programs, both internally
and through the Laborers International Union of North America, local subcontractors hiring, and
contributing to programs that benefit local social and charitable organizations and programs.
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18 JANUARY 2024 - ADDITIONAL WATER RIGHTS FILING

Continuing to recognize the critical needs of Idaho for water storage and needs, Cat Creek Energy
took up the mantle again and filed an application with the Idaho Department of Water Resources
for an additional 50,000 acre-feet of heretofore unappropriated Spring run-off water from the
South Fork of the Boise River.

This additional appropriation will be to the direct benefit of ElImore County and Boise Basin
inhabitants, compensating as it does for the decreasing ability of mountain snowpack to store
water as it has done traditionally.

CRITERIA UNDER DEVELOPMENT AGREEMENT SECTION 9, ANNUAL REVIEW

“The Annual Review during construction activities shall include a review of Developer’s
plan (i) to implement erosion control measures, (ii) for the timing of construction
activities, (iii) on federal and state permitting efforts, and (iv) for any other activities
associated with construction and permitting activities.”

REVIEW TO IMPLEMENT EROSION CONTROL MEASURES

No construction activities have been performed to date. Therefore, no erosion control
measures have been evidenced.

REVIEW FOR THE TIMING OF CONSTRUCTION ACTIVITIES

Construction of the wind and solar portions of the Project will receive a Limited Notice
to Proceed in 2024.

REVIEW ON FEDERAL AND STATE PERMITTING EFFORTS

As explained above, FERC licensing is in suspension and extensions on the CUPs due to
litigation will be decided on February 9, 2024.



Cat Creek Energy, LLC Annual Update to the EImore County Commissioners on the

Cat Creek Energy & Water Storage Renewable Power Station

REVIEW OF ANY OTHER ACTIVITIES ASSOCIATED WITH CONSTRUCTION

The aggressive schedule has been throttled back due to forestalling the permitting
process in reference to challenges to the five Conditional Use Permits and the
Development Agreement have been advanced and significant progress made in 2023.

02 FEBRUARY 2024 - UPDATE SUBMITTED

Thus, ends our Update to the EImore County
Commissioners on the Cat Creek Energy &
Water Storage Renewable Power Station
Projects deemed as the

“Most Consequential Water and Energy
Project in the West”

The unprecedented benefits to the county, state, and the West have been articulated year-over-
year.

The evidence is clear. An attempt to destroy the viability of the Project by introducing the most
insidious of actions, litigation, indeed, did not destroy it. It hobbled us, prevented timely
deployment of assets and buildout, but did not kill the Project as was apparently intended. In
fact, the Project moved forward rapidly and decisively once the litigation came to a conclusion as
identified in this Update. EImore County and Cat Creek Energy were caught in a whirlwind which
cost the two of us both precious time and came at great expense, yet both still stand to benefit
from such an important dual purpose infrastructure.

Submitted this 02-February-2023 to Elmore County.
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11- February-2025

CAT CREEK ENERGY 2025 UPDATE FOR
THE ELMORE COUNTY COMMISSIONERS

Upon the recommendation of outside counsel for Elmore County, Dylan Lawrence, Cat Creek Energy has
modified the format for its annual report to the Elmore County Commissioners, providing an update on the
Cat Creek Energy Project.

COMPLIANCE WITH THE CONDITIONAL USE PERMITS

Cat Creek Energy, LLC (“CCE”) is in compliance with the CUPs and Development Agreement.

Condition 2(b) of the CUPs requires CCE and the County to enter into a development agreement to “develop
methods of furthering water delivery in the county for the transfer of county water to Little Camas Reservoir or
other county water diversion or storage areas based upon county needs and the county's water rights, which
may include the storage of water for the county until such time as the county water may be needed.” The
Parties entered into a Development Agreement Relative to Cat Creek Energy, LLC Conditional Use Permits
(CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07) dated February 9, 2018, as amended
by the First Amendment to Development Agreement Relative to Cat Creek Energy, LLC Conditional Use Permits
(CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07) dated December 14, 2018, the
Second Amendment to the Development Agreement Relative to Cat Creek Energy, LLC Conditional Use
Permits (CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07), dated February 16, 2024,
and the First Addendum to Second Amendment to Development Agreement Relative to Cat Creek Energy, LLC
Conditional Use Permits (CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07), dated May
17, 2024, and the Third Amendment to Development Agreement Relative to Cat Creek Energy, LLC Conditional
Use Permits (CUP 2015-03, CUP 2015-04, CUP 2015-05, CUP 2015-06, CUP 2015-07) dated August 2, 2024
(collectively, the “Development Agreement”).

The Third Amendment to Development Agreement mandates a deadline of July 24, 2025, to reach an
agreement with the County related to water delivery and storage as required by the CUPs and Development
Agreement. CCE is pleased to announce that it has reached an agreement on the general language of a Water
Storage and Delivery Agreement with outside counsel for the County. The Water Storage and Delivery
Agreement that was collectively drafted by the CCE legal team and the County legal team is being presented
to the Commissioners on February 21, 2025. CCE is confident that the draft agreementincludes the necessary
terms to comply with Section 2.2 of the Development Agreement, while meeting the expectations of the County
with respect to the partnership between CCE and the County for water delivery and storage in Cat Creek
Reservoir.



CONSTRUCTION AND DEVELOPMENT STATUS OF THE PROJECT

CCE has made significant progress in moving the project forward this past year. With the legal challenges
behind CCE and the County, CCE has had more freedom to work with state and federal agencies and
departments, as well as private companies to move the project forward. Specific actions taken by CCE
include but are not limited to:

— CCE has applied to the BPA for use of the Right of Way corridor from the Anderson Ranch substation
to the Mountain Home substation.

— CCE and Reclamation are negotiating and exchanging proposals for the next funding round under the
Preliminary Lease of Power Privilege.

— CCE met with Jennifer Carrington on 15 January 2025 in order to move the process forward. Once the
new funding agreement is reached between Reclamation and CCE, CCE will ask FERC to take our
licensing process out of abeyance. At this point, the Study Plan implementation will proceed.

— Wind, solar, transmission, and substations will proceed to a building permit stage in 2025, with the
requisite hearings before the Commission taking place on updates and on the final wind turbine siting.

— CCE has established an independent analysis engineering firm to assess decommissioning costs for
bonding and that bond will be through our insurance underwriters, March McLennan.

STATUS OF STAKEHOLDER BOARD

The CCE Stakeholder Board was conceived by CCE. Its mission is to manage funds granted to the Board CCE
to help mitigate and where possible eliminate environmental concerns primarily, with any remaining monies
used for social impacts within Elmore County. Once a Notice to Proceed is issued, first for the wind and solar,
substations, and transmission project components, CCE will begin a formal vetting of applicants for the Board
positions. The Board is not intended to give advice or consent with regard to operational activities, but rather
to manage available funds for the benefits described above.

PUBLIC COMPLAINTS

Critical comments on the project from some members of the public will not end so long as they do not
understand the paramount importance that both state and federal programs recognize, of keeping as much
Idaho water as possible, especially so that it can be stored to offset the seasonal changes in total precipitation.
Water retention and storage will only continue to be the number one economic challenge facing the state until
it is addressed in the kind of large-scale and efficient way that it is by the CCE Project. That the Project at the
same time provides fossil-free energy in the same large-scale and efficient way to the strained Western grid
and dampens the effects of climate change and in the process benefits us all. Unfortunately, due to the
abnormal interaction between CCE and Elmore County, the result of the third party failed court litigation, not
enough has been done by either CCE or public officials to inform those who reside in the area about these
benefits or the ways in which they are made possible. For example, one audience participant in a recent
Commission hearing made an erroneous claim that Cat Creek Energy personnel were deceiving the
Commission because he knew that there was no possible way gravity feed between Cat Creek Reservoir and
Little Camas Reservoir, could occur. The Commission did not question this assertion or even ask CCE
personnel for a rebuttal. For accuracy, CCE’s minimal required pool elevation for hydropower operations is
currently 4,950 ft and the maximum pool level of over 5,000 ft., both are above the Little Camas Reservoir full
pool elevation of 4,937 ft. Other complaints had to do with the time it was taking to install the Project.



It is correct, large-scale energy generation and water retention projects of this kind take a long time to reach
an operational stage, 12-15 years on average. Look at other large projects slated for completion on the S. Fork
of the Boise River, the 6’ raising of the Anderson Ranch Dam proposed by the Bureau of Reclamation for a
striking example; its completion date has already been postponed more than once. Moreover, modifications
to those projects have taken place during the pre-construction phase. Both Elmore County’s waterworks and
Idaho Water Resource Board, in conjunction with USBR, started their processes back around 2016. While we
do not know the present online target date of Elmore County’s waterworks, the latest estimate from USBR is
now an online date of 2031 for the dam raise.

The public review and approval process is an important reason for the extended timeline. Criticism of the
CCE’s proposed project timeline is misplaced as itis consistent with those of other local and regional projects.
Those criticisms also fail to recognize the nearly four (4) years the County and CCE defended the project in
litigation efforts by members of the public.

SUCH OTHER MATTERS AS THE BOARD MAY DESIRE TO DISCUSS

It should be noted that the language accepted by CCE as proposed by the County that is contained in Section
2.2 of the Development Agreement can now be established as an equivalent $50,100,000 contribution to the
citizens of Elmore County by CCE. This value basis was established during the 31 January 2025 meeting of the
Idaho Water Resource Board subcommittee on water storage. Moreover, water storage rights for the dam raise
are established as existing users, meaning water storage and water is granted to Water District 63 existing
users first, essentially nullifying any notion of water storage reservation in Anderson Ranch Dam for the
County’s water rights. Timing of that withdrawal might become even a larger problem.



While the employment and tax benefits are huge for Elmore County and its residents, this contribution to water
storage availability is unprecedented in the County’s history. The value of this contribution exemplifies another
CCE good faith commitment and stands out as a rebuttal of the continuing but misguided criticism made
against the owners of the Project.

CCE has a strong relationship with Bayer, a Fortune 100 company; it has contracted 1,400,000 MWh annually
of production from CCE. That contract remains intact.

CCE had approached the Shoshone Bannock Tribes of the Fort Hall Reservation to partner with CCE on its
Project. However, the timeline of the Shoshone Bannock Tribes’ decision process made it a real struggle to
honor the Bayer contract and other important commitments essential to Project development. It was worth
the effort to try to partner with the Tribes, but itimpacted our progress significantly.

CCE is working in conjunction with INL and PNNL on our projects and this relationship is instrumental,
influencing design and other production factors for our facilities.

Regards,

James Carkulis
Authorized Agent for Cat Creek Energy, LLC
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CAT CREEK ENERGY, LLC
398 S. 9™ Street, Suite 240
Boise, ID 83702
info@catcreekenergy.com
208-336.1370

March 30, 2025

Ms. Kimberly D. Bose

Federal Energy Regulatory Commission
88 First Federal Street, NE

Washington, D.C. 20426

Subject: Annual Report — Cat Creek Energy Storage Facility Pumped Storage Hydroelectric
Project - FERC No. p-1-14655-001.

Brief Overview
1. Inthe CCE 2024 report, it was noted that “Extensive discussions with the DOE Loan
Program Office over the past year, where our engagement with a Native American

tribal nation to enter into a business relationship has influenced our interest in the

LPO.” Those discussions continued throughout 2024, but they did not produce the

expected results. Since the reasons for this failure should be of interest to federal

agencies charged with the permitting as well as the funding of large energy generation
and storage projects, they are worth a brief summary.

A. Although both CCE and the tribal nation signed a Letter of Interest and agreed
informally to a partnership with the Tribe, and despite the best efforts of the tribal
attorney, circumstances prevailed at the Fort Hall Reservation, where the Tribal
Council could not make a final assessment and decision leading to a formal
agreementrequired by the LPO for aloan guarantee. CCEfinally ran into deadlines
for some of the major project components and thus out of time. It was with
genuine regret that the company notified the Tribe. The effort to negotiate a
contract took well over a year or so.

B. CCEhadbeeninserious discussion with the LPO for more than two years. In fact,
proposals continued to be submitted to it months after the Tribal effort was
abandoned. But the effort to secure a federal loan for the project has been placed
on hold. There were at least two reasons. First, although the head of the LPO
advised us to pursue a tribal partnership so as to “streamline” the approval
process, there was foot-dragging on its part from the outset. The LPO Point of



Contact changed six times, each necessitating a virtual restart. Second, each
time CCE was told why its application could not be approved and the application
was revised accordingly, a new reason for not approving it was given. Finally, on
December 14, 2024, the LPO NEPA Advisor, announced (for the first time) that
there would be no further discussion until “written evidence from both FERC and
the USBR that even after substantial, uninterrupted engagement on scoping
process, Cat Creek has 2 separate, written, and agreed preliminary NEPA
scopes...”. It was a classic case of Catch-22: on the one hand, CCE was advised
to seek a tribal partnership, on the other, it was not possible to make
“uninterrupted engagement” on the scoping progress until a partnership
agreement had been reached and CCE could make its terms clear to potential
equity investors. Despite a great deal of Administration rhetoric about wanting
tribal projects, only a few small such projects have received loans and then on a
conditional basis (disallowed in the case of CCE).

2. Inlight of the above, a major step forward has been taken since October 2024 with
the negotiation of the requisite Funding Agreement between Cat Creek Energy and
the USBR including a meeting with the Northwest Region Director and her staff on
January 15, 2025. The activities that remain to be carried out to support USBR in their
efforts according to the preliminary Lease of Power will soon be underway. CCE will
document the finance agreement and then ask FERC to take the Licensing process
out of abeyance, at which point the Study Plan implementation process can proceed.
The obstacles leading to unforeseen delays in carrying out these activities in
conjunction with the USBR and implementing the Study Plan with FERC will soon be
a moot point.

3. Inthe meantime, a great deal of project progress has been made over the pastyearin
addition to continuing interaction with the USBR, Idaho National Laboratory, and
project vendors and contractors. One can be cited as of special interest:

A major insurance and surety underwriting agency issued a letter to CCEW Vendors.
It reads in part: “We are providing a letter of good standing for Cat Creek Energy &
Water LLC. We have insured and can bond Cat Creek Energy & Water LLC for many
years. They are an excellent client in good standing. Because of our relationship with
[CCEW] our Surety is willing to favorably consider issuance of performance and
payment bonds, when required by [CCEW] for contacts/projects.”

The larger case for the success of CCE is premised on the dramatic new demand for both

power generation and storage in Idaho and the Pacific Northwest which CCE is uniquely

well-suited to meet.



Cat Creek Interaction with the Federal Regulatory Commission: Key 2024 Dates

1.

On March 29*, CCE filed its Annual Report for 2023.

2. OnApril16™, CCE responded to Christopher Stephens of S Bar Ranch’s comments to

FERC on the 3/13 Report. In its response, CCE noted the misrepresentations in Mr.
Stephens’ brief comments and pointed out that the suit he brought against the
Elmore County Commissioners for approving CCE came to an end when the Idaho
Supreme Court unanimously upheld a District Court’s decision upholding the
Commissioners’ approval of the CCEW project. Unfortunately, the litigation stretched
over four years and effectively halted any progress at the project site.

Again, on April 16, CCE responded to Elmore County’s request for “clarification” of
the Annual Report in three areas. The requested clarifications were provided in Cat
Creek’s response as was the fact that the CCE project landed the largest single
renewable energy corporate contract in the USA in 2023. It is important to note that
the request for clarification did not constitute opposition to the project. The
Commissioners extended the Conditional Use Permits deadlines for completion into
mid-2027.

CCE Project Development Carried Out in 2024

1.

On January 18th, CCE filed an application to the Idaho Department of Water
Resources seeking to appropriate an additional 50,000 acre-feet of water for its
proposed Cat Creek Reservoir and pumped-storage project. The additional water
soughtis to provide additional storage water for the Boise River system This brings the
total water rights application filings to 151,300 AF. Engineering studies have been
commissioned and are now underway to expand the proposed Reservoir accordingly.
CCE has applied for use of the Right of Way corridor from the Anderson Ranch
substation to the Mountain Home substation.

CCE contracted an independent analysis engineering firm to assess decomissioning
costs for bonding under the jurisidictions.

Elmore County Interaction

In 2024, CCE received extensions on its substations, transmission system, wind,
solar, and pumped storage hydro installations to June 14, 2027, with an automatic
two year extension if substantial progress is shown.

On February 11th, 2025, CCE provided the Elmore County Commissioners with its
annual update on CCE. The annual update underlined the huge employment and tax
benefits that will stem from the project as well as the unprecedented contribution it
will make to the County’s water storage capacity.



This concludes our annual progress updates on Preliminary Permit 14655-1. We look forward
to resuming the Study Plan/License process in the coming quarter of 2025. CCE has spent
some time in this report explaining why the installation of the CCE project has been delayed
in unforeseen ways. Delays are not uncommon in very large-scale projects of this kind, a
significantreason why so few have been built in this country over the past 25 years. However,
few pumped storage hydro facilities, existing or in progress, have the same integration of
outstanding topography, available transmission, and advanced technology that the CCE
project enjoys. The Cat Creek team has been working to bring it into existence for more than
nine years. We are now well within sight of our goal.

Regards,

James Carkulis
Authorized Agent
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