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Cat Creek Energy, LLC (“CCE”) respectfully moves, pursuant to Rules 220, 510, and 514
of the Department’s Rules of Procedure, for an order vacating the current hearing schedule set
forth in the Order Advancing Matter to Formal Proceedings and Adopting Scheduling Order en-
tered May 15, 2026, and setting a status conference after January 30, 2027, to establish a revised
schedule. This motion is supported by the Declaration of James T. Carkulis filed herewith.

Legal Standard

Procedural Rule 220 authorizes a party to request relief by written motion. Rule 510 author-
izes the presiding officer to manage a contested case through prehearing procedures, including
scheduling discovery, arranging the exchange of testimony and exhibits, scheduling hearings, and
addressing other matters necessary for orderly disposition. Most directly, Rule 514 provides that a
prehearing order controls the subsequent course of the proceeding “unless modified by the presid-
ing officer for good cause.” IDAPA 37.01.01.220, .510, .514. The Director therefore may modify
the May 15, 2026 scheduling order upon a showing of good cause. CCE does not ask the Depart-
ment to return the Applications to informal proceedings or suspend their processing. It seeks only
a case-management order vacating the current deadlines and hearing dates and setting a status
conference to establish a revised schedule.

Background

This matter concerns CCE’s Applications for Permit Nos. 63-34403, 63-34652, 63-34897,
63-34900, and 63-35522, which support CCE’s development of an integrated renewable energy
and pumped-storage hydropower project in Elmore County, Idaho. The project pairs renewable
energy generation with a long-duration pumped-storage hydropower facility designed to provide
multi-day energy storage and support regional energy reliability. The project is large, complex,
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privately funded, and dependent on coordinated federal, state, and county approvals. (Carkulis
Decl. 9 2, 11-12.)

The Applications remained in informal proceedings for several years while CCE performed
engineering, obtained land-use permits, initiated FERC licensing, obtained a preliminary lease of
power privilege from the Bureau of Reclamation, and secured financing to advance the project
through those benchmarks. On August 9, 2024, the Director consolidated the Applications and
ordered that they remain in informal proceedings until CCE or another party moved to return them
to formal proceedings. On April 6, 2026, CCE reported that it was negotiating with multiple pro-
spective financial and development partners to fund construction and requested that the Applica-
tions remain in informal proceedings while those efforts continued. At an April 7, 2026 status
conference, the Boise Project Board of Control opposed that request.

On May 15, 2026, the Director entered the Order Advancing Matter to Formal Proceedings
and Adopting Scheduling Order, which set the hearing for May 17-21, 2027. The schedule in-
cludes upcoming deadlines of September 25, 2026, for exchanging expert reports and stipulations
of fact; October 30, 2026, for completing written discovery and exchanging rebuttal expert reports;
and November 20, 2026, for filing dispositive motions.

After the Director advanced the matter to formal proceedings, CCE continued intensive ne-
gotiations to align the project with growing demand for hyperscale data center capacity. Those
efforts produced a development and financing coalition comprising CCE; an experienced owner
and operator of hyperscale data center campuses; several well-known technology companies ex-
pected to lease space; and a major United States design-build and construction-management com-
pany experienced in data center construction. Under the contemplated structure, the data center
developer would provide the capital needed to construct the CCE water and energy project in con-
junction with a data center campus. (Carkulis Decl. 9 5-6.)

CCE expected to document a commitment for that funding by August 31, 2026. In late Au-
gust, however, CCE learned that Elmore County had adopted Resolution No. 952-26. The County
declared that it is facing a “severe water crisis” and found that large-scale data center development
may significantly affect “water resources, electrical infrastructure, transportation systems, emer-
gency services, public safety resources, land use compatibility, agricultural lands, and the general
welfare of Elmore County residents.” Elmore Cnty. Res. No. 952-26, at 1 (July 2, 2026). Because
the financing and construction structure depends on the associated data center development, the
resulting moratorium prevented the parties from formally proceeding on the anticipated timetable.
This interruption is temporary. The participants remain engaged and continue working toward de-
finitive arrangements that can be finalized after the moratorium expires. (Carkulis Decl. 9 7-10.)

Resetting the hearing schedule after January 30, 2027, is narrowly tailored to that circum-
stance. Resolution No. 952-26 directs County staff, the Planning and Zoning Commission, and
legal counsel to evaluate data center impacts, review other jurisdictions’ approaches, analyze ef-
fects on water resources and infrastructure, consider amendments to the County’s planning and
zoning enactments, and prepare recommendations for permanent regulations. Elmore Cnty. Res.
No. 952-26, § 5, at 2 (July 2, 2026). Resetting the hearing schedule approximately 30 days after
the moratorium’s anticipated expiration will allow sufficient time to account for that County pro-
cess, formalize the coalition’s relationships, and present the Department with a reliable account of
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project financing, ownership, development responsibilities, and permitting participation. Because
the negotiations and identities of the participants involve sensitive commercial information, CCE
cannot publicly identify them at this stage, but will provide further information as appropriate and
subject to necessary confidentiality protections. (Carkulis Decl. 9 7, 10, 15.)

ARGUMENT

Good cause exists to modify the May 15 scheduling order for two related reasons. First,
CCE’s financing efforts have matured into a development coalition capable of funding the project,
materially changing the anticipated ownership, financing, design, construction, operation, and per-
mitting structure relevant to discovery, expert analysis, and the hearing record. Second, the inter-
vening Elmore County moratorium temporarily prevents the associated data center development
from proceeding on the timetable anticipated when the coalition emerged. Vacating the current
schedule and resetting it after the moratorium expires would allow the participants to formalize
the project structure, avoid premature expert work, discovery, and dispositive-motion practice,
prevent unnecessary expense, and promote an orderly record for a project now estimated to cost
$5 billion. (Carkulis Decl. 9 5-13, 15-16.)

A. The advancement of the data center partnership and the Elmore County moratorium
establish good cause to modify the scheduling order.

On April 6, 2026, CCE advised the Department and the parties that it was engaged in confi-
dential negotiations with multiple potential financial and development partners and requested that
the matter remain in informal proceedings while those negotiations continued. Since then, the ne-
gotiations have progressed into the defined coalition described above.

The coalition’s formation after entry of the May 15 scheduling order is a material develop-
ment. It includes an experienced hyperscale data center developer expected to provide construction
capital, prospective technology-company tenants, and a national design-build and construction-
management firm. The participants are negotiating definitive agreements to finance, construct, and
use an integrated project estimated to cost $5 billion. Although confidentiality obligations prevent
CCE from publicly identifying the participants while negotiations remain ongoing, their continued
involvement demonstrates concrete progress toward construction. The agreements will define the
project configuration and the entities responsible for development and operation, which in turn
will determine the evidence, witnesses, and documents relevant to the Applications. Requiring
expert disclosures, discovery, dispositive motions, and hearing preparation before those responsi-
bilities are fixed by definitive agreements would produce an incomplete record and require sub-
stantial amendment and supplementation. (Carkulis Decl. 99 5-7, 13.)

The data center moratorium compounds that problem. Elmore County—a protestant in this
matter—adopted the moratorium on July 2, 2026, after CCE had disclosed that it is in negotiations
with a data center developer. CCE does not assert that the County adopted the moratorium to in-
terfere with its project. CCE recognizes that data center development—and its demands on water,
energy, land use, and public infrastructure—has become a matter of substantial national interest
and legitimate governmental concern.
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The moratorium is an intervening governmental action outside CCE’s control that temporar-
ily prevents the associated data center development from advancing. CCE anticipated documenting
a financing commitment tied to that development by August 31, 2026, but learned of the morato-
rium in late August. The moratorium disrupted the negotiations necessary to finalize the contrac-
tual commitments for financing and construction, materially altering the circumstances underlying
the existing hearing schedule. CCE and the other participants remain engaged and expect to resume
formal progress after the moratorium expires. Vacating the schedule is therefore warranted.
(Carkulis Decl. 99 8-10.)

Resetting the hearing schedule after January 30, 2027, offers a practical, limited solution. It
would give the participants approximately one month after the moratorium expires to complete
definitive agreements allocating financing and development responsibilities and to report mean-
ingfully to the Department concerning the project’s financing, ownership, development responsi-
bilities, and permitting participation. The Department could then establish a schedule tailored to
the project’s actual structure and the coordinated oversight of Elmore County, IDWR, and the
Bureau of Reclamation. (Carkulis Decl. q 15.)

B. Vacating and resetting the schedule will not prejudice other parties.

Vacating the current deadlines and hearing dates will not prejudice the other parties. The
requested modification responds to both substantial progress toward a viable financing and devel-
opment structure and an external governmental action that CCE neither caused nor controls. Main-
taining the present schedule would instead require all parties to incur substantial expert, discovery,
and motion-practice expenses before the project participants’ roles and responsibilities are final-
ized and while the moratorium prevents the associated development from advancing. A status con-
ference after January 30, 2027, will allow every party to address a revised schedule based on then-
current facts. (Carkulis Decl. 9 13, 15-16.)

C. The requested modification is narrow and is not sought for speculation or delay.

CCE does not seek to delay these proceedings indefinitely or avoid review of the Applica-
tions. Nor does it seek reconsideration of the Director’s decision to advance the matter to formal
proceedings. CCE asks only that the Director exercise ordinary case-management authority to re-
place deadlines that no longer fit circumstances arising after entry of the scheduling order. The
request is tied to concrete post-order progress, a known governmental restriction with a definite
expiration date, identified categories of project participants, and a specific status conference at
which a revised schedule can be established.

CCE’s progress confirms that the requested relief is not speculative. CCE’s principals, in-
cluding the Faulkner family with longstanding Idaho agricultural roots, have invested $42 million
to advance the project. (Carkulis Decl. 9 3.) Reclamation has extended CCE’s Preliminary Lease
of Power Privilege through December 31, 2027. (Carkulis Decl. Ex. B.) Most significantly, CCE
has developed a path by which an experienced hyperscale data center developer can finance con-
struction of the CCE water and energy project, supported by prospective technology-company
tenants and an experienced national design-build and construction-management firm. The inte-
grated project’s estimated cost is now $5 billion. (Carkulis Decl. 44 4—7.) Developing that coalition
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represents substantial effort and success in moving the CCE project toward reality, notwithstand-
ing the temporary Elmore County moratorium.

D. Vacating and resetting the hearing schedule serve the public interest.

Vacating and resetting the hearing schedule also serve the public interest.

First, the need for additional storage is greater than ever. Population and economic growth
continue to increase water demand in southwestern Idaho. Elmore County’s moratorium under-
scores that need by declaring a “severe water crisis” and finding that existing supplies and infra-
structure are under stress. The Idaho Water Resource Board is positioned to meet part of that need
through the Anderson Ranch Dam Raise, which would add approximately 29,000 acre-feet of stor-
age. By comparison, the CCE project would add approximately 150,000 acre-feet—more than five
times that amount—and is the only other identified project capable of providing substantial new
storage in the Boise River system. (Carkulis Decl. § 4.) That storage could serve municipalities,
agriculture, flood management, system flexibility, drought resilience, and emerging economic-
development needs. These water-supply concerns weigh in favor of preserving, rather than fore-
closing, CCE’s opportunity to deliver the region’s only remaining source of substantial additional
storage.

The Anderson Ranch Dam Raise also demonstrates why reasonable scheduling flexibility is
warranted. Although it would add only approximately 29,000 acre-feet by raising an existing fed-
eral dam six feet, that publicly funded project has required years of study, design, environmental
review, federal-state contracting, and funding. Reclamation and IWRB completed the Boise River
Basin Feasibility Study after years of work; the Secretary of the Interior determined the recom-
mended plan feasible in December 2020; IWRB and Reclamation executed a cost-share contract
in November 2021; and recent public reporting indicates that construction completion has been
pushed to 2031. If a publicly funded expansion of an existing Reclamation dam can require that
extended timeline and still encounter additional delay, CCE’s privately financed, first-of-its-kind
project—providing more than five times as much new storage while also furnishing pumped-stor-
age hydropower—cannot fairly be treated as excessive merely because it has taken longer than a
typical water-right application.

Second, growing reliance on digital services has increased demand for data center capacity.
Large data centers are major undertakings that cannot be financed, designed, permitted, and con-
structed through isolated or sequential commitments; they require coordinated action by develop-
ers, technology tenants, infrastructure providers, experienced builders, and multiple regulators.
Resetting the hearing schedule will preserve the Department’s ability to evaluate the Applications
in the context of the actual integrated project and the capital structure capable of bringing it to
fruition. (Carkulis Decl. 4 11-12.)

Lastly, reasonable scheduling flexibility is consistent with Idaho’s commitment to responsi-
ble economic development. Idaho Commerce describes the State as supporting “business without
barriers” and promoting strategic growth through business-friendly policies, collaboration between
businesses and state agencies, and flexible solutions responsive to changing business conditions.
Those principles support a practical case-management accommodation where an Idaho company
has assembled a sophisticated coalition prepared to invest $5 billion in privately financed water
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and energy infrastructure but requires a scheduling adjustment because of a temporary local mor-
atorium. Resetting the hearing schedule would allow the Department to protect water resources
while accommodating orderly consideration of a major economic-development project addressing
the State’s infrastructure needs.

Conclusion

For these reasons, CCE respectfully requests that the Director modify the May 15, 2026
scheduling order, vacate the current prehearing deadlines and May 17-21, 2027 hearing dates, and
set a status conference after January 30, 2027, to establish a revised schedule. The requested relief
is supported by two significant post-order developments: the emergence of a sophisticated data
center coalition capable of financing and constructing the integrated project, now estimated to cost
$5 billion, and the temporary County moratorium that interrupted the participants’ efforts to for-
malize that structure. Vacating and resetting the schedule will promote orderly case management,
avoid unnecessary expense and prejudice, and permit the evidentiary record and hearing schedule
to reflect the project’s actual structure.

If any party opposes this motion, CCE requests oral argument; otherwise, CCE submits that
oral argument is unnecessary.

DATED this 24" day of September 2026.

RACINE OLSON, PLLP

By: Z /h’r-rz:f ~. E""L‘ﬁ’
Thomas J. Budge
Attorney for Applicant Cat Creek Energy, LLC

MOTION TO VACATE AND RESET HEARING SCHEDULE AND FOR STATUS CONFERENCE 6



CERTIFICATE OF MAILING
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