BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF DISTRIBUTION OF WATER | Docket No. CM-DC-2010-001

TO VARIOUS WATER RIGHTS HELD BY OR FOR
THE BENEFIT OF A&B IRRIGATION DISTRICT, ORDER DENYING JERRY D.

AMERICAN FALLS RESERVOIR DISTRICT #2, AND VALERIE H. BINGHAMS’
BURLEY IRRIGATION DISTRICT, MILNER PETITION FOR

IRRIGATION DISTRICT, MINIDOKA IRRIGATION | RECONSIDERATION AND
DISTRICT, NORTH SIDE CANAL COMPANY, REQUEST FOR HEARING

AND TWIN FALLS CANAL COMPANY

BACKGROUND

On July 19, 2023, the Department issued its Sixth Final Order Regarding Methodology
for Determining Material Injury to Reasonable In-Season Demand and Reasonable Carryover
(“Methodology Order”). The Methodology Order established nine steps for determining material
injury to members of the Surface Water Coalition (“SWC”).

On July 21, 2026, the Director issued the Order Revising April 2026 Forecast Supply and
Continuing May 14, 2026 Curtailment Order (Methodology Steps 5-6) (“July As-Applied
Order”). The July As-Applied Order applied steps 5 and 6 of the Methodology Order and
continued the effect of the Final Order Curtailing Ground Water Rights Junior to October 11,
1900, issued by the Director on May 14, 2026.

Step 5 of the Methodology Order addresses the final injury determination to reasonable
carryover for members of the SWC. Step 5 states:

If the storage allocations held by members of the SWC fill, there is no reasonable
carryover shortfall. If the storage allocations held by members of the SWC do not
fill, within fourteen (14) days following the publication of Water District 01°s initial

storage report . . . the volume of water secured by junior ground water users to
fulfill the reasonable carryover shortfall shall be made available to injured members
of the SWC.

Methodology Order, at 43.
Step 6 of the Methodology Order states:

Approximately halfway through the irrigation season, but following the events
described in Step 5, the Director will, for each member of the SWC: (1) recalculate
RISD [Reasonable In-Season Demand]; (2) issue a revised FS [Forecast Supply];
and (3) estimate the Time of Need date.

1d. (footnote omitted).
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Following the application of steps 5 and 6 of the Methodology Order, the Director issued
the July As-Applied Order, predicting a July in-season demand shortfall of 741,100 acre-feet.
July As-Applied Order, at 11. Due to the predicted shortfall, the Director ordered:

The May 14, 2026 Curtailment Order, as modified by the June 17, 2026 Order
Amending Curtailment List to Include Unmitigated Ground Water Rights, remains
in full force and effect. All ground water users holding water rights listed in
Attachment A to the May 14, 2026 Curtailment Order and listed in the June 17,
2026 Order Amending Curtailment List to Include Unmitigated Ground Water
Rights bearing priority dates junior to October 11, 1900, shall continue to be
curtailed from diversion and use of ground water pursuant to those water rights
unless they are mitigating in accordance with an approved mitigation plan or are
notified by the Department that the order of curtailment has been modified or
rescinded as to their water rights.

Id. at 11-12.

On August 3, 2026, Jerry and Valerie Bingham (“Binghams”) filed with the Department,
Jerry D. Bingham’s and Valerie H. Bingham's Petition for Reconsideration and Request for
Hearing (“Petition and Request”), challenging the July As-Applied Order. Petition and Request,
at 1.

On August 12, 2026, Idaho Ground Water Appropriators, Inc. (“IGWA”) filed IGWA'’s
Response to Jerry D. Bingham’s and Valerie H. Bingham’s Petition for Reconsideration and
Request for Hearing (“Response”). The Response argues the Binghams fail to identify any error
in the July As-Applied Order that warrants reconsideration. Response, at 1.

ANALYSIS

The Binghams’ filing is styled as both a petition for reconsideration and a request for
hearing. While the analysis of the petition for reconsideration and the request for hearing is
largely similar, the Director will consider the merits of each request separately.

1. The Binghams identify no basis to reconsider the July As-Applied Order.
Idaho Code § 67-5246(4) governs petitions for reconsideration of final orders. It states:

Unless otherwise provided by statute or rule, any party may file a motion for
reconsideration of any final order issued by the agency head within fourteen (14)
days of the service date of that order. The agency head shall issue a written order
disposing of the petition. The petition is deemed denied if the agency head does not
dispose of it within twenty-one (21) days after the filing of the petition.

The Petition and Request filed by the Binghams states that they seek reconsideration of
the July As-Applied Order. The July As-Applied Order applied Steps 5 and 6 of the Methodology
Order. July As-Applied Order, at 1-2, 11. Step 5 addresses the final determination of injury to
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reasonable carryover. July As-Applied Order, at 1; see also Methodology Order, at 43. Step 6
requires the Director to recalculate the reasonable in-season demand and revise the forecast
supply. July As-Applied Order, at 2; see also Methodology Order, at 43. The July As-Applied
Order made the determinations required by those steps. July As-Applied Order, at 11.

The fundamental problem with the Binghams’ petition for reconsideration is that the
Binghams do not identify a finding of fact, conclusion of law, calculation, or directive in the July
As-Applied Order that they contend is erroneous and should be reconsidered. They do not
challenge the Director’s Step 5 determination, the recalculated reasonable in-season demand, the
revised forecast supply, the resulting in-season demand shortfall, or the factual information and
calculations underlying those determinations. Instead, the three issues identified in the Petition
and Request concern the structure of the underlying methodology and the allocation of
mitigation responsibilities—matters not determined by the July As-Applied Order. See Petition
and Request, at 2-3.

The Binghams’ own description of their challenge confirms this conclusion. They state
that their “issues do not challenge the Director’s authority to administer the Delivery Call or
mitigation requirements for In-Season Demand Shortfalls,” but instead “challenge whether the
current methodology allocates mitigation responsibilities in a manner that is consistent, priority-
based, and equitable.” Petition and Request, at 1-2. Thus, although the Binghams say they seek
reconsideration of the July As-Applied Order, the substance of their challenge is directed to the
Methodology Order and framework for allocating mitigation responsibilities under the SWC
Delivery Call.

A petition for reconsideration of the July As-Applied Order must identify a basis for the
Director to reconsider a determination made in the July As-Applied Order. The Binghams
identify none. Their three stated issues instead challenge the Methodology Order and the
framework for allocating mitigation responsibilities under the SWC Delivery Call—matters that
were not established or decided in the July As-Applied Order. The methodology underlying the
SWC Delivery Call has been the subject of extensive litigation. The Idaho Supreme Court has
affirmed that the Director may employ a baseline methodology as a starting point for
administration of the interconnected surface and ground water rights at issue in the SWC
Delivery Call. In Matter of Distribution of Water to Various Water Rts. Held By or For Ben. of A
& B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d 828, 838 (2013). In 2023, following an
administrative hearing concerning the revisions to the methodology, the Director issued the
current Methodology Order as a final order of the Department. Certain aspects of the
Methodology Order were challenged on judicial review, and Judge Wildman affirmed the
Department. City of Idaho Falls v. Idaho Dep t of Water Res., No. CV01-23-13238 (Ada Cnty.
Dist. Ct. Idaho 2024); Memorandum Decision and Order, at 27, Idaho Ground Water
Appropriators Inc. v. Idaho Dep t of Water Res., No. CV01-23-13173 (Ada Cnty. Dist. Ct. Idaho
May 31, 2024). ! The Binghams cannot use a petition for reconsideration of the July As-Applied
Order to collaterally challenge determinations made in the Methodology Order. Because the

'In No. CV01-23-13173, one challenge remains pending because the matter was stayed during proceedings on
reconsideration.
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Binghams identify no error in the findings, calculations, conclusions, or directives contained in
the July As-Applied Order, the Petition for Reconsideration should be denied.

2. The Binghams’ request for hearing does not state grounds for contesting the
July As-Applied Order.

Idaho Code § 42-1701A(3) governs petitions requesting a hearing before the Department.
It states, in pertinent part:

[Alny person aggrieved by any action of the director, including any decision,
determination, order or other action, including action upon any application for a
permit, license, certificate, approval, registration, or similar form of permission
required by law to be issued by the director, who is aggrieved by the action of the
director, and who has not previously been afforded an opportunity for a hearing on
the matter shall be entitled to a hearing before the director to contest the action. The
person shall file with the director, within fifteen (15) days after receipt of written
notice of the action issued by the director, or receipt of actual notice, a written
petition stating the grounds for contesting the action by the director and requesting
a hearing.

Idaho Code § 42-1701A(3) therefore entitles a person aggrieved by an action of the Director,
who has not previously been afforded an opportunity for a hearing on the matter, a hearing to
contest the action. The petition must state the grounds for contesting the Director’s action.

The Binghams request a hearing on the July As-Applied Order. As discussed above,
however, the Petition and Request does not identify a determination made in the July As-Applied
Order that the Binghams seek to contest. They do not challenge the Director’s Step 5
determination, recalculation of reasonable in-season demand, revised forecast supply, resulting
in-season demand shortfall, or the factual information and calculations underlying those
determinations. Instead, the Binghams expressly state that their issues “challenge whether the
current methodology allocates mitigation responsibilities in a manner that is consistent, priority-
based, and equitable.” Petition and Request, at 2. The grounds stated in the Petition and Request
thus concern the validity and structure of the Methodology Order and the framework for
allocating mitigation responsibilities under the SWC Delivery Call, not the determinations made
in the July As-Applied Order. The distinction is significant under Idaho Code § 42-1701A(3). To
the extent the Binghams seek a hearing to contest the determinations made in the July As-Applied
Order, their petition does not state grounds for contesting those determinations. To the extent
they instead seek a hearing to challenge the Methodology Order, Idaho Code § 42-1701A(3) does
not permit the Binghams to obtain a hearing on the Methodology Order merely by directing their
request at a later as-applied order. The Methodology Order was issued in 2023, following an
administrative hearing pursuant to Idaho Code § 42-1701A(3), and has already been subject to
judicial review. Because the Binghams state no grounds for contesting the determinations made
in the July As-Applied Order, the request for hearing should be denied.
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ORDER

IT IS HEREBY ORDERED that Jerry D. Bingham’s and Valerie H. Bingham’s Petition
for Reconsideration and Request for Hearing is DENIED.

Dated this 24th day of August 2026.

MATHEW WEAVER
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24th day of August 2026, the above and foregoing was
served by the method indicated below, and addressed to the following:

Reed W. Larsen

COOPER & LARSEN, CHARTERED % g.s. ,Il\’laﬂ’ postage prepaid
PO Box 4229 mal

Pocatello, ID 83205-4229

reed@cooper-larsen.com

John K. Si . .
Iga{lIZO Plllj}f)éon X U.S. Mail, postage prepaid
PO Box 152 X Email

Boise, ID 83701-0152
iks@idahowaters.com

Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
PO Box 63

Twin Falls, ID 83303-0063
tthompson@parsonsbehle.com
abitzenburg(@parsonsbehle.com

XX

U.S. Mail, postage prepaid
Email

Norman M. Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main Street, Suite 1300
Boise, Idaho 83702
nsemanko@parsonsbehle.com

gkitamura@parsonsbehle.com

XX

U.S. Mail, postage prepaid
Email

Thomas J. Budge
RACINE OLSON

PO Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com

XX

U.S. Mail, postage prepaid
Email

David W. Gehlert

Natural Resources Section X us. 'Mail, postage prepaid
U.S. DOJ, Environment and Natural Resources Div. X Email

999 18t St., South Terrace, Suite 370

Denver, CO 80202

david.gehlert@usdoj.gov

Matt Howard . .
US Bureau of Reclamation [X] U.S. Mail, postage prepaid
1150 N Curtis Road X Email

Boise, ID 83706-1234
mhoward@usbr.gov

Sarah A Klahn

Maximilian C. Bricker
Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com

mbricker@somachlaw.com

XX

U.S. Mail, postage prepaid
Email
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Rich Diehl

Boise, ID 83701
cmchugh@mchughbromley.com
cbromley@mchughbromley.com

City of Pocatello X U.S. Mail, postage prepaid
PO Box 4169 DI Email

Pocatello, ID 83205

rdiehl@pocatello.us

Candice McHugh . .
Cﬁrrlislgeronfle;g XI U.S. Mail, postage prepaid
MCHUGH BROMLEY, PLLC X Email

PO Box 107

Robert E. Williams

Steven L. Taggart

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403

sjohns@olsentaggart.com
nolsen@olsentaggart.com
staggart@olsentaggart.com

WILLIAMS, MESERVY, & LOTHSPEICH, LLP X Us. Mail, postage prepaid

PO Box 168 X Email

Jerome, ID 83338

rewilliams@wmlattys.com

Robert L. Harris . .

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC [X] US. Mail, postage prepaid

PO Box 50130 DI Email

Idaho Falls, ID 83405

rharris@holdenlegal.com

Zachary H. Jones . .

City Attorney, City of Idaho Falls X Us. .Mall’ postage prepaid

PO Box 50220 DI Email

Idaho Falls, ID 83405

zjones(@idahofalls.gov

;ii;ﬁ;i}g?;g:n X U.S. Mail, postage prepaid
X Email

Dylan Anderson

DYLAN ANDERSON LAW PLLC
PO Box 35

Rexburg, Idaho 83440

dylan@dylanandersonlaw.com

U.S. Mail, postage prepaid
Email

XX

COURTESY COPIES VIA EMAIL TO:

Craig Chandler
IDWR—Eastern Region
craig.chandler@idwr.idaho.gov

Corey Skinner
IDWR—Southern Region

corey.skinner@idwr.idaho.gov

William A. Parsons

PARSONS, LOVELAND, SHIRLEY & MILLER, LLP
wparsons(@pmt.org

wparsons@magicvalley.law

Jerry R. Rigby

Michelle Mortimer

RIGBY, ANDRUS & RIGBY LAW, PLLC
jrigby@rex-law.com

mmortimer@rex-law.com

Andrew J. Waldera
SAWTOOTH LAW OFFICES, PLLC
andy(@sawtoothlaw.com

paas

Sarah Tschohl Paralegal
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EXPLANATORY INFORMATION TO ACCOMPANY AN
ORDER DENYING PETITION FOR RECONSIDERATION
OF A FINAL ORDER

(To be used in connection with Final Orders, reconsideration of which is now denied,
issued by the Director or the Board)

The accompanying document is an Order Denying Petition for Reconsideration of the
"Final Order" issued previously in this proceeding by the agency head of the Idaho Department of
Water Resources ("Department") or the Idaho Water Resource Board (“Board”) pursuant to Idaho
Code § 67-5246.

The following statements describe the procedures and time limits for seeking appeal of the
final order previously issued in this proceeding:

APPEAL TO DISTRICT COURT
(See Idaho Code §§ 67-5270 through 67-5279)

Within twenty-eight (28) days after the service date of the presiding officer’s denial of a
petition for reconsideration, any party may file a petition for judicial review of the final order with a
district court. Filing an appeal to a district court does not in itself stay the effectiveness or
enforcement of the final order appealed.

FILING AND SERVICE
(See LR.C.P. 84)

Any petition for judicial review filed in connection with an appeal of the final order shall be
served on the agency and all parties to the administrative proceeding in accordance with Idaho Rule
of Civil Procedure 84.
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