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 Falls Water Co., Inc. (“Falls Water”), by and through its attorneys of record, Holden, 

Kidwell, Hahn & Crapo, P.L.L.C. hereby submits Falls Water Co., Inc.’s Motion to Dismiss 

IGWA’s Exceptions to Preliminary Order and Reconsideration Order or In the Alternative 

Response to Exceptions, which are responsive pleadings to the IGWA’s Exceptions to Preliminary 

Order and Reconsideration Order (“IGWA’s Exceptions”) filed by the Idaho Ground Water 

Appropriators, Inc. (“IGWA”) on June 5, 2026.   

IGWA’s Exceptions seek correction and modification of Hearing Officer Gerald 

Schroeder’s Preliminary Order Approving Falls Water’s Stipulated Mitigation Plan; Order 

Denying IGWA’s Petition to Intervene (“Preliminary Order”) dated May 1, 2026, and the Hearing 
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Officer’s Order Denying Petition for Reconsideration (the “Reconsideration Order”) dated May 

22, 2026.   

The motion to dismiss is brought pursuant to Rule 220 of IDWR’s procedural rules.  For 

the reasons set forth below, the Director should dismiss IGWA’s Exceptions.  To the extent the 

Director denies the motion to dismiss and considers IGWA’s Exceptions, Falls Water is entitled to 

respond pursuant to Rule 730.02.d.  In so responding, for the reasons set forth below, IGWA’s 

arguments are without merit, and the Preliminary Order should be affirmed. 

I. BACKGROUND 

On November 22, 2024, Falls Water submitted Falls Water Co., Inc.’s CM Rule 43 

Mitigation Plan (the “Original Plan”) to the Idaho Department of Water Resources 

(“Department”), pursuant to Rule 43 of the Department’s Rules for Conjunctive Management of 

Surface and Ground Water Resources (“CM Rules”) found at IDAPA 37.03.11.043.  The Original 

Plan was derived from the Cities’ mitigation plan1 and was specifically intended to provide 

mitigation to the senior water rights held by the Surface Water Coalition (“SWC”).2  The SWC 

protested the Original Plan. 

On August 5, 2025, the Department appointed retired Idaho Supreme Court Chief Justice 

Gerald Schroeder as the hearing officer (the “Hearing Officer”) to consider the Original Plan, 

 
1  The original proposed plan was modeled after the Coalition of Cities and the Cities of Idaho Falls and 
Pocatello (collectively, “Cities”) mitigation plan, assigned Docket No. CM-MP-2019-001.  More specifically, Falls 
Water proposed to calculate its annual mitigation obligation by taking its annual measured collective ground water 
pumping from the prior year and multiplying it by a ratio derived from the Cities’ mitigation plan. Original Plan at 4. 
Falls Water also proposed four sources of mitigation water supply: (1) recharge storage water received through lease 
agreements; (2) file applications for temporary approval of water use pursuant to Idaho Code § 42-202A to recharge 
during high water conditions; (3) obtain mitigation credit for ground water to surface water conversions or dry up 
irrigated lands; and (4) receive mitigation credit for recharging municipal effluent. 
 
2  The SWC is comprised of A&B Irrigation District, Burley Irrigation District, Milner Irrigation District, North 
Side Canal Company, Twin Falls Canal Company, American Falls Reservoir District #2, and Minidoka Irrigation 
District. 
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which was assigned Docket No. CM-MP-2024-004.  After the protest deadline, Bonneville 

Jefferson Ground Water District (“BJGWD”) and IGWA filed petitions to intervene.  On 

September 15, 2025, the Hearing Officer granted the petitions to intervene.  Consequently, the 

parties to the contested case for the Original Plan were Falls Water, the SWC, IGWA, and 

BJGWD. 

On February 4, 2026, Falls Water submitted the First Amended Falls Water Co., Inc.’s CM 

Rule 43 Mitigation Plan (the “Amended Plan”) with the Department pursuant to CM Rule 43.  

Falls Water indicated on the face of the Amended Plan that it “intended to completely supersede 

and replace Falls Water’s first mitigation plan.”  Amended Plan at 1.  The motivation for 

submitting the Amended Plan came only after several months of discussing the Original Plan with 

the parties, at which point, Falls Water elected to file an amended plan, now proposing mitigation 

patterned after IGWA’s mitigation plan calculations.3   

 Upon receipt of the Amended Plan, the Department elected to readvertise the Amended 

Plan because, in its view, the Amended Plan differed substantially from the Original Plan.  The 

Department established a March 9, 2026 deadline to protest the Amended Plan.  The Amended 

Plan was assigned Docket No. CM-MP-2026-002.  No protests were received by the Department 

to the Amended Plan. 

 
3  In the Amended Plan, Falls Water calculates its annual mitigation amount based on a two-year average and 
consists of two components: (1) pumping reductions; and (2) storage water leases.  Amended Plan at 4.  First, Falls 
Water will calculate its total annual pumping amount, subtract the nonconsumptive portion (in-home uses) to 
determine the total consumptive amount, and multiply that figure by 11.4% to establish its pumping reduction 
equivalent.  Id.  Second, Falls Water will divide the total consumptive amount by 1,795,034 acre-feet to determine 
a percentage, then multiply that percentage by 75,000 acre-feet to calculate its storage water obligation.  Id. at 5.  
Then, Falls Water asserts it has a lease agreement with Progressive Irrigation District to receive storage water and 
intends to use that storage water to recharge both its reduction equivalent and its storage water obligation amounts at 
recharge sites. 
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 On March 16, 2026, the Department received IGWA’s Petition to Intervene requesting to 

intervene in a contested case with no protestants. 

 On March 18, 2026, Falls Water and the SWC submitted a Joint Motion for Order 

Approving Falls Water’s Stipulated Mitigation Plan (the “Motion”) that attached a Stipulated 

Mitigation Plan (the “Stipulated Plan”) as an exhibit to the Motion.  The Stipulated Plan mirrored 

the substantive details of the Amended Plan. 

 Despite readvertisement of the Amended Plan, in its attempt to intervene, IGWA asserted 

the following: 

. . .it is unnecessary for IGWA to file a protest or petition to intervene in the case. 
By contrast, IDWR staff are reportedly of the opinion that the publication of an 
amended plan requires existing parties to the case to file a new notice of protest or 
petition to intervene in the case, despite already having party status.  While IGWA 
fundamentally disagrees with IDWR’s position, IGWA has elected to file this 
petition to intervene rather than incur time and expense litigating the issue.  In so 
doing, IGWA reserves the right to challenge IDWR’s position, should the need 
arise. 

 
IGWA’s Petition to Intervene at 2. 

 On March 20, 2026, the Director appointed Justice Schroeder as the hearing officer in the 

Amended Plan proceedings (Docket No. CM-MP-2026-002).  Amended Notice of Prehearing 

Conference; Order Appointing Hearing Officer at 3.  The Director provided that the Hearing 

Officer would determine the status of the Original Plan.  The very same day, the Hearing Officer 

dismissed the Original Plan (Docket No. CM-MP-2024-004).  Preliminary Order 

Acknowledging Withdrawal and Dismissing Contested Case at 2 (March 20, 2026). 

Additionally, the Director determined that it was necessary to hold a hearing to “consider 

whether the Stipulated Plan meets the criteria outlined in Rule 43.03” of the CM Rules and to 

“consider IGWA’s Petition to Intervene, as well as any other petitions to intervene filed prior to 

the prehearing conference.”  Id. at 3, 4. 
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Finally, the Director set a status conference for April 16, 2026. 

At the April status conference, the only issue discussed was IGWA’s Petition to Intervene 

and the potential applicability of a Memorandum Decision and Order issued by District Judge Eric 

J. Wildman in the Cities of Bliss, et al. vs. Spackman et al. (In the Matter of the Coalition of Cities’ 

Second Mitigation Plan for the Distribution of Water To Water Right Nos. 36-15501, 36-02551, 

and 36-07694 Held by Rangen, Inc. (dated September 8, 2015)) (the “Bliss Decision”).  The 

Hearing Officer requested legal commentary based on the Bliss Decision. 

After receiving legal commentary on the Bliss Decision, the Hearing Officer issued the 

Preliminary Order, which approved the Stipulated Plan and denied IGWA’s Petition to Intervene.  

The Hearing Officer first determined that IGWA did not demonstrate a substantial interest to 

support intervention, and secondly, the Hearing Officer approved the Stipulated Plan consistent 

with the Bliss Decision.  Preliminary Order at 2-3. 

On May 5, 2026, IGWA filed its Petition for Reconsideration of Preliminary Order; Notice 

of Conditional Withdrawal of Protest (the “IGWA Petition”).  On May 8, 2026, the SWC 

submitted its response requesting that the Hearing Officer deny the IGWA Petition.  On May 12, 

2026, Falls Water submitted its response, also requesting that the Hearing Officer deny the IGWA 

Petition.  On May 22, 2026, the Hearing Officer issued the Reconsideration Order, denying 

IGWA’s intervention.  The Reconsideration Order is neither a “recommended order” nor a 

“preliminary order” under IDWR’s procedural rules, as evidenced by the lack of inclusion of the 

standard “explanatory information” sheet in either a recommended order (Rule 720.02) or 

preliminary order (730.02). 

On June 5, 2026, IGWA filed IGWA’s Exceptions as to both the Preliminary Order and 

Reconsideration Order.  For the reasons set forth below, Falls Water requests that the Director 
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dismiss IGWA’s Exceptions.  Alternatively, Falls Water requests that the Director reject IGWA’s 

Exceptions and affirm the Preliminary Order. 

II. ARGUMENT 

A. IGWA is not an existing party to the above-captioned matter and has no right under the 
plain language of IDWR’s procedural rules to file exceptions under such rules. 

For the same reason the IGWA Petition was denied, IGWA’s Exceptions must be dismissed:  

IGWA is not an existing party to the above-captioned matter.  IDWR’s procedural rules provide 

that “[a]ny party may in writing file exceptions to any part of the preliminary order . . .”  IDAPA 

37.01.01.730.02.c. (emphasis added); see also IDAPA 37.01.01.720.02.c (virtually identical 

language for recommended orders).  This rule is supported by Idaho Code § 67-5245(2), which 

provides: “the agency head, upon his own motion, may or, upon motion by any party, shall review 

a preliminary order….”  (emphasis added) 

Further, Rule 002.12 of IDWR’s procedural rules defines “Party” to mean “[e]ach person 

or agency named or admitted as a party, or properly seeking and entitled as of right to be admitted 

as a party.”  IDWR’s procedural rules also provide that “[p]arties to contested cases before the 

agency are called applicants or claimants or appellants, petitioners, complainants, respondents, 

protestants, or intervenors.”  IDAPA 37.01.01.150. 

This reading of IDAPA is supported by the Idaho Supreme Court in its interpretation of 

Idaho Code § 67-5270(3) (emphasis added), which provides “a party aggrieved by a final order 

in a contested case…is entitled to judicial review.”  In Laughy v. Idaho DOT, the Court found that 

a person who did not properly file a petition to intervene and was not admitted as a party could not 

seek judicial review of a final order in a contested case.  149 Idaho 867, 874, 243 P.3d 1055, 1062 

(2010) (“Allowing only a party, and not simply any interested person, to petition for judicial review 
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of an order is a natural corollary to the exhaustion doctrine, which requires all petitioners to exhaust 

their administrative remedies before appealing to the district court.”).  Id.  

Here, IGWA is not a party to this contested case.  IGWA is not a protestant, nor can it be 

considered a party properly seeking to protest the Amended Plan because it failed to file a timely 

protest despite receiving notice of the Amended Plan via the Department’s ordinary method of 

publishing notices of proposed mitigation plans.  Not only did IGWA fail to protest the Amended 

Plan, but IGWA also missed the protest deadline for the Original Plan.  While IGWA argues it 

should have received notice of the Amended Plan due to its party status in the matter concerning 

the Original Plan, IGWA did receive notice.  In the Original Plan docket, IGWA received notice 

of Falls Water’s submission of the Amended Plan and withdrawal of the Original Plan.  At this 

point, IGWA should have been on notice that the Department would publish notice of the Amended 

Plan in the same method that the Department ordinarily publishes notices.  As noted by the 

Reconsideration Order, the Department complied with the notice requirements, but IGWA failed 

to meet the protest deadline properly published in the Department’s notice.  Reconsideration 

Order at 2.   

IGWA is also not an intervenor in this matter, nor can it be considered a party properly 

seeking to intervene.  While IGWA previously correctly stated that a petition to intervene should 

be granted if the applicant seeking intervention shows that it has a direct and substantial interest 

in the subject matter that does not unduly broaden the issues and is not adequately represented by 

existing parties.  See, e.g., IDAPA 37.01.01.353.  However, IGWA omits the portion of the rule 

that grants the Hearing Officer the authority to dismiss a petition to intervene if the applicant 

seeking intervention does not have a direct or substantial interest in the proceeding, which is what 

occurred in this contested case.  Id.  In IGWA’s Exceptions, IGWA relies on City of Boise v. Ada 
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Cty. (In re Facilities & Equip. Provided by the City of Boise) but selectively omits the crucial 

proviso “under the proper circumstances” that modifies the statement that courts should “be 

liberal in permitting parties to intervene….”  147 Idaho 794, 803, 215 P.3d 514, 523 (2009) 

(emphasis added);  IGWA Exceptions at 3. 

 In the Preliminary Order, the Hearing Officer determined that IGWA failed “to provide 

sufficient information to show it has a direct and substantial interest in the proceeding to warrant 

its intervention.”  Preliminary Order at 3.  This was the correct decision.  IGWA’s original 

petition to intervene contained sweeping generalities without any specific arguments or 

information supporting its petition.  The Hearing Officer correctly held that “IGWA does not state 

how or why its member ground water districts are impacted by Falls’ plan.”  Preliminary Order 

at 3.  IGWA has not identified anything in its original petition to intervene that the Hearing Officer 

disregarded, misunderstood, or misconstrued.  Not until the IGWA Petition did IGWA raise new 

arguments it claimed supported its substantial interest; however, a petition for reconsideration is 

not a vehicle to correct pleading inadequacies.  Nork v. Taylor, 580 P.3d 1208, 1216-17 (Idaho Ct. 

App. 2025).  IGWA failed to meet the procedural requirements to be admitted as a party.  As 

such, IGWA’s Exceptions must be dismissed. 

B. Even if IGWA is considered a party, IDWR’s rules of procedure do not permit IGWA 
to file exceptions to the Reconsideration Order.  

The Reconsideration Order is neither a “recommended order” or a “preliminary order” 

under IDWR’s procedural rules, as evidenced by the lack of inclusion of the standard “explanatory 

information” sheet in either a recommended order (Rule 720.02) or preliminary order (730.02); 

See also IDAPA 37.01.01.002.08 (definition of “Exceptions” as “[a] petition asking the agency 

head to review a recommended or preliminary order.”).  Thus, even if IGWA is considered to be 

a party under IDWR’s procedural rules, the Reconsideration Order is not a recommended order or 
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a preliminary order eligible for filing exceptions to the Director.  To the extent IGWA has filed 

exceptions to the Reconsideration Order or relies on its filings in relation to that Reconsideration 

Order, they must be dismissed.  For example, Exception 1B and 1C deal entirely with the IGWA 

Petition and are entirely out of the scope of those items subject to exceptions contemplated by 

IDWR’s procedural rules.  As such, the portions of IGWA’s Exceptions directed at the 

Reconsideration Order must be dismissed. 

C. In the alternative to Falls Water’s Motion to Dismiss, IGWA’s Exceptions are without 
merit, and the Preliminary Order must be affirmed.  

In the alternative to the foregoing, even if IGWA is a party, IGWA’s Exceptions are 

unavailing.  IGWA consistently failed “to provide sufficient information to show it has a direct 

and substantial interest in the proceeding to warrant its intervention.”  Preliminary Order at 3.  

IGWA’s arguments in favor of its intervention are vague and elusory and provide no support for 

its assertion that the Stipulated Plan will impact IGWA or its ground water districts.  

Additionally, IGWA’s proposed conditions are both unnecessary and vague and must not be 

imposed on a final order.  Finally, IGWA never formally protested the Amended Plan and was 

never admitted as an intervenor, so there is no protest for IGWA to “conditionally withdraw.”  

Falls Water more fully briefed these issues in its Response to IGWA’s Petition for Reconsideration 

and its prior briefing in this matter, which is incorporated by reference herewith.  In short, 

IGWA’s Exceptions and its requested relief must be denied and the Preliminary Order affirmed. 
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III. CONCLUSION 

For the reasons set forth above, IGWA’s Exceptions must be dismissed, or in the alternative, 

the Preliminary Order must be affirmed. 

 DATED this 19th day of June, 2026. 

 
 
         /s/ Robert L. Harris                 

By: Robert L. Harris, of the firm Holden, Kidwell, 
Hahn & Crapo, P.L.L.C.   
Attorneys for Falls Water Co., Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 19th day of June, 2026, I served a true and correct copy of the 
following described pleading or document on the attorneys and/or individuals listed below by the 
method(s) indicated. 
 
ORIGINAL TO:   Director Mathew Weaver 
     Mathew.Weaver@idwr.idaho.gov 
     file@idwr.idaho.gov 

Sara.Ajeti@idwr.idaho.gov 
Garrick.Baxter@idwr.idaho.gov 
Sara.Tschohl@idwr.idaho.gov 

 
COPIES TO: 

 
 

 
 
 /s/ Robert L. Harris   
Robert L. Harris 
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