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IGWA’S EXCEPTIONS TO  
PRELIMINARY ORDER AND  
RECONSIDERATION ORDER 

 
Idaho Ground Water Appropriators, Inc. (“IGWA”), acting for and on behalf of its mem-

bers1, by and through counsel, submits these Exceptions to request Director review of the Prelim-
inary Order Approving Falls Water’s Stipulated Mitigation Plan; Order Denying IGWA’s Petition 
to Intervene (“Preliminary Order”) issued May 1, 2026, and the subsequent Order Denying Petition 
for Reconsideration (“Reconsideration Order”) issued May 22, 2026. As explained below, the Di-
rector should issue a final order that corrects the errors and omissions in the Preliminary Order and 
Reconsideration Order.  

PROCEDURAL HISTORY 

 This matter began when Falls Water Company, Inc. (“Falls Water”) filed a mitigation plan 
on November 22, 2024, in IDWR Docket No. CM-MP-2024-004. That filing initiated a contested 
case concerning the Surface Water Coalition (“SWC”) delivery call, and IGWA became a party to 
that contested case. The matter then proceeded through substantial prehearing activity, including 
the filing of expert reports and preparation for hearing. 
 On February 4, 2026, in response to IGWA’s expert report which identified several short-
comings with the mitigation plan, Falls Water filed an amended plan in that same docket. On 
February 10, 2026, the hearing officer determined that the differences between the original and 
amended plans were “sufficient enough to warrant readvertisement to ensure all interested persons 

 
1 IGWA’s members consist of North Snake Ground Water District, Carey Valley Ground Water District, Magic Val-
ley Ground Water District, American Falls-Aberdeen Ground Water District, Bingham Ground Water District, 
Bonneville-Jefferson Ground Water District, Jefferson-Clark Ground Water District, Madison Ground Water Dis-
trict, Henry’s Fork Ground Water District, Little Lost River Ground Water District, Big Lost River Ground Water 
District, and Upper Big Lost River Ground Water District. 
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and parties have an opportunity to review and, if desired, protest the amended plan.” Because the 
amended plan was filed in the existing docket in which IGWA held party status, IGWA reasonably 
expected the Department to provide existing parties with direct notice when publication occurred 
or otherwise notify them in a manner reasonably calculated to apprise them that a new protest 
deadline had been triggered. 
 That did not occur. The Department did not serve the publication notice on IGWA or the 
other parties, did not post the publication notice to the webpage for Docket No. CM-MP-2024-
004, and did not otherwise provide direct notice to parties who had already appeared. Instead, 
publication occurred without service, and IGWA discovered it only by locating the notice on the 
State of Idaho’s general publication website. That process was not reasonably calculated to notify 
an existing party of a deadline that could affect its ability to participate. It forced IGWA to file a 
petition to intervene on March 16, 2026 in a matter in which it had already appeared, solely to 
protect its ability to be heard after the Department failed to serve the notice of publication. 

After IGWA filed its petition, Falls Water and the SWC filed a stipulated mitigation plan 
on March 18, 2026. On May 1, 2026, the Preliminary Order concluded that the stipulated plan was 
substantively similar to the amended plan, approved the stipulation, and denied IGWA’s interven-
tion request. IGWA then timely sought reconsideration on May 5, 2026, arguing that the Depart-
ment’s practice of assigning a new docket number and publicizing the amended plan without serv-
ing existing parties and then treating publication as the trigger for a new protest deadline was 
inconsistent with due process and unfairly prejudicial to parties who had already appeared and 
were entitled to notice. IGWA further explained that, even if the Department wished to start an 
independent contested case, IGWA acted promptly once it learned of the publication and satisfied 
the standards for intervention. The hearing officer denied reconsideration on May 22, 2026, lead-
ing to these Exceptions. 

STANDARD OF REVIEW 

Under Idaho Code section 67-5243, a preliminary order becomes a final order unless re-
viewed in accordance with section 67-5245. Under section 67-5245, the Director may review a 
preliminary order on his own motion or upon motion by any party. Under the rules of procedure 
of the Department, a motion to review a preliminary order is referred to as exceptions. IDAPA 
37.01.01.010.08. Exceptions must be filed within 14 days after service of a preliminary order or 
denial of a petition for reconsideration of a preliminary order. IDAPA 37.01.01.730.02.c. 

The Director’s review of the Preliminary Order and the Reconsideration Order is de novo, 
meaning the Director should use his own independent judgment as if the issue is being decided for 
the first time, without giving any deference to the conclusions of the hearing officer. 

EXCEPTIONS 

As discussed below, the Director should issue a final order that grants IGWA’s intervention 
and incorporates conditions and limitations necessary to avoid burden shifting and unintended 
precedential effect. 
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Exception 1:  The final order should correct the Preliminary Order’s mistaken denial of 
IGWA’s Petition to Intervene 

 
 IDAPA 37.01.01.353.01 provides that if a person or entity files a timely petition to inter-
vene that shows a direct and substantial interest in any part of the subject matter, does not unduly 
broaden the issues, and its interest is not adequately represented, the agency “shall” grant inter-
vention, subject to reasonable conditions. The rule is mandatory, not discretionary, once its re-
quirements are met.  
 The Idaho Supreme Court’s decision in City of Boise v. Ada County, 147 Idaho 794, 215 
P.3d 514 (2009), supplies the governing principle: tribunals should “look with favor on interven-
tion,” “be liberal in permitting parties to intervene,” and, if there is doubt, intervention “should 
usually be granted.” Id. at 803. That principle is rooted in fairness and due process. It recognizes 
that when a proceeding may affect an entity’s interests, excluding that entity from participation is 
contrary to the proper administration of justice.  

IGWA sought to intervene in this matter in order to ensure that approval of a stipulated 
plan—approved without an evidentiary hearing and without a developed record on inter-plan im-
pacts—would include basic safeguards against burden shifting and unintended precedential use. 
IGWA’s petition was denied by the Preliminary Order and the Reconsideration Order on the basis 
that IGWA did not have a “substantial interest” in the proceeding and did not file a protest against 
Falls Water’s mitigation plans.  

As discussed below, denial of IGWA’s intervention runs contrary to the Department’s pro-
cedural rules and Idaho Supreme Court guidance by applying Rule 353 narrowly, mechanically, 
and to the prejudice of a party to the case in which Falls Water’s mitigation plan was filed. 

A. The orders applied an unduly restrictive conception of “substantial interest” that 
is inconsistent with Rule 353’s purpose and Idaho’s liberal intervention policy 

The Preliminary Order denied intervention on the ground that IGWA purportedly did not 
explain how its member districts are affected by Falls Water’s plan. The Reconsideration Order 
repeated that conclusion. That reasoning is unsustainable. It reflects an unduly cramped conception 
of “substantial interest,” effectively demanding trial-level proof at the threshold intervention stage. 
Rule 353 requires a prima facie showing of a direct and substantial interest in the proceeding, not 
a completed evidentiary showing on the ultimate merits of the case. 

IGWA clearly has a substantial interest in Falls Water’s mitigation plans. Its member 
ground water districts mitigate under the 2024 Stipulated Mitigation Plan (“2024 Plan”) approved 
in Docket No. CM-MP-2024-003, and the adequacy of Falls Water’s separate mitigation bears 
directly on whether those districts may face increased obligations. The 2024 Plan requires the 
participating districts collectively to secure 75,000 acre-feet of storage for the 2025 and 2026 irri-
gation seasons and, in 2027, up to 82,500 acre-feet depending on whether 2026 reach gains to the 
Near Blackfoot to Minidoka reach exceed 2023 levels. Falls Water currently participates in the 
2024 Plan through Bonneville-Jefferson Ground Water District. If Falls Water leaves that frame-
work and mitigates under a materially less protective standard that negatively impacts reach gains, 
IGWA’s member districts may bear increased storage obligations under the 2024 Plan. That is not 
abstract. It is concrete harm, and it is more than sufficient to satisfy Rule 353. 

Rule 353 did not require IGWA to quantify with final precision, at the intervention stage, 
the exact acre-feet of additional storage obligation that may ultimately result. That is the kind of 
evidence that is typically developed after intervention and presented at trial.  
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Accordingly, IGWA respectfully requests that the Director find that IGWA has demon-
strated sufficient interest in Falls Water’s amended plan to warrant intervention. 

B. The Reconsideration Order mistakenly denied intervention on the basis that 
IGWA did not file a protest. 

The Reconsideration Order added a new reason for denying IGWA’s petition to intervene, 
asserting that “IGWA missed the protest deadline established by the published notice.” (Recon-
sideration Order, p. 2.) That rationale is mistaken because it conflates a protest with intervention. 
If IGWA had timely protested the published notice, there would have been no need to seek inter-
vention. But Rule 353 exists precisely to permit participation by a person or entity that did not 
become a party at the outset, so long as it demonstrates a direct and substantial interest in the 
proceeding, does not unduly broaden the issues, and shows that its interest is not adequately rep-
resented. Denying intervention because IGWA did not file a protest effectively reads Rule 353 out 
of the Department’s procedural framework. It transforms intervention from an independent proce-
dural protection into a nullity available only to those who already satisfied the protest require-
ment—an interpretation that cannot be reconciled with the text or purpose of the rule. 

C. IGWA’s petition for reconsideration was properly filed.  
The Reconsideration Order additionally denied IGWA’s petition to intervene on the basis 

that only parties are permitted to seek reconsideration. (Reconsideration Order, p. 2-3.) This was 
a misapplication of the Department’s procedural rules, which expressly contemplate reconsidera-
tion of preliminary orders and do not foreclose such relief to a person whose rights are determined 
by an intervention ruling. 

IDAPA 37.01.01.730 expressly provides that a preliminary order must include notice that 
reconsideration is available. The rule requires language stating that a preliminary order “can and 
will become final without further action of the agency unless a party petitions for reconsideration, 
files exceptions … or requests a hearing.”  The same rule further provides that “[a] party may file 
a petition for reconsideration of this preliminary order within fourteen (14) days.” This language 
confirms that reconsideration is a recognized and integral mechanism for challenging preliminary 
orders before they become final.  

Under Rule 730, the word “party” must be construed to include both admitted parties and 
those seeking party status. Reading the rule to bar reconsideration of a petition to intervene—while 
allowing reconsideration of every other issue decided in a preliminary order—would produce an 
illogical and inequitable result. Under that reading, a person denied intervention would be barred 
from giving the hearing officer an opportunity to reconsider his or her decision and correct errors, 
potentially avoiding the filing of exceptions with the Director.  

The broader framework of IDAPA 37.01.01 supports a more functional reading. The rules 
are to be applied to ensure fair and efficient resolution of contested cases, and they treat interven-
tion applicants as direct participants in the proceeding—requiring service of objections and re-
sponses on the intervenor applicant. See IDAPA 37.01.01.354.  It would be inconsistent with that 
framework to deny such a participant any ability to seek reconsideration of the order that deter-
mines its right to participate. 

Finally, Rule 730 itself underscores the propriety of reconsideration in this context. It re-
quires the preliminary order to inform affected persons that reconsideration is available. Allowing 
the agency to include that language in its order, but then deny reconsideration on the ground that 
the affected person is not yet a “party,” would undermine the rule and deprive the notice require-
ment of practical effect. 
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For these reasons, the petition for reconsideration was authorized by IDAPA 37.01.01 and 
was properly filed, and the agency erred in refusing to consider it on the merits. 

D. Denying intervention here is unnecessary and counterproductive; whereas grant-
ing limited intervention would narrow the dispute and improve the record 

 Denying intervention was also unnecessary as a practical matter. IGWA has never sought 
to derail the stipulation. Its position has been pragmatic from the outset: grant intervention, add 
narrow conditions to prevent burden shifting and unintended precedent, and allow the stipulated 
plan to proceed. That approach would have narrowed the dispute, improved the order, and reduced 
the prospect of later controversy. The hearing officer denied participation rather than adopting a 
narrower and more practical accommodation, to the detriment of both the record and the appear-
ance of fairness. 
 
Exception 2: The final order should address the burden-shifting effect of the Stipulated 

Plan and supply the limitations omitted from the Preliminary Order 
 

 The Reconsideration Order’s response to IGWA’s burden-shifting concern is likewise in-
adequate. The order reasons that the 2024 Plan was not approved contingent on another plan and 
that Falls Water’s plan is not dependent on another plan. That analysis sidesteps the issue. The 
question is not whether one plan is expressly contingent on another. The question is whether ap-
proval of Falls Water’s plan, as structured, could potentially allow Falls Water’s mitigation short-
fall or risk to be borne in whole or in part by other groundwater users. That is the problem IGWA 
identified, and the Preliminary Order and Reconsideration Order never meaningfully addressed it. 
 Judge Wildman explained that a stipulated mitigation plan cannot “transfer or impose upon 
any non-stipulating junior any portion of the total mitigation obligation attributable to the stipulat-
ing junior’s diversion.” He further explained that an offending junior is responsible only for the 
injury attributable to its diversion, and that “considerations of equity to other junior users are ir-
relevant” except insofar as they reflect impermissible transfer of burdens to non-stipulating jun-
iors.  
 Accordingly, when the Director approves a stipulated mitigation plan, the Director must 
ensure the plan will not operate in a manner that shifts the stipulating party’s mitigation burden or 
risk to non-stipulating juniors. That duty is especially important where, as here, mitigation obliga-
tions and reach-gain consequences are interrelated across plans. The Preliminary Order and the 
Reconsideration Order failed to grapple with that obligation. 
 As noted above, the risk of burden shifting is concrete, not conjectural. Falls Water’s 
amended plan is materially different from the 2024 Plan under which IGWA’s members mitigate. 
The 2024 Plan measures mitigation by gross pumping and requires actual reductions from historic 
groundwater use, thereby helping stabilize groundwater levels and reach gains. Falls Water’s plan 
does neither. It measures mitigation by consumptive pumping rather than gross pumping. Falls 
Water’s own table shows gross pumping of 6,024 acre-feet and consumptive pumping of 4,201 
acre-feet; and 11.4 percent of consumptive pumping (479 acre-feet) is only about 8 percent of 
gross pumping.  

More critically, Falls Water’s plan also does not require any reduction from historic pump-
ing levels and instead permits increased water use so long as Falls Water mitigates for a small 
fraction of that increase. Consequently, Falls Water’s amended plan creates a substantial risk of 
decreasing ESPA groundwater levels and Near Blackfoot-Minidoka reach gains.  
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Falls Water’s amended plan not only allows mitigation at a materially lower standard than 
IGWA’s member groundwater districts, it has the potential to materially harm IGWA’s members 
by increasing their storage water mitigation obligations under the 2024 Plan. 

The same concern distinguishes Falls Water’s plan from the Cities’ plan. Unlike the Cities’ 
plan, Falls Water’s plan uses consumptive pumping as its baseline and allows indefinite growth in 
pumping, creating a materially greater risk that deficiencies in mitigation will be externalized onto 
other groundwater users through reduced reach gains and increased obligations elsewhere.  
 To address these concerns, if the Director concludes that Falls Water’s stipulated plan may 
be approved on the present record, the Director should not affirm the Preliminary Order as written. 
Instead, the Director should grant IGWA’s petition to intervene and condition approval of the plan 
upon the following conditions: 
 

1. Temporary and interim approval only. The approval must state expressly that the Falls 
Plan is approved solely as a temporary, interim mitigation plan applicable only to the 
2026 and 2027 irrigation seasons, and only to Falls Water Company under the specific 
facts and circumstances presented in this proceeding. 
 

2. No precedential effect. The approval must state expressly that it has no precedential ef-
fect and may not be relied upon or cited as establishing a lawful, reasonable, or accepta-
ble mitigation standard for Falls Water Company or for any other groundwater user in 
any other proceeding. 
 

3. No burden shifting. The approval must state that, to the extent Falls’ Mitigation Plan does 
not maintain an equivalent or better standard of mitigation as other similarly situated 
groundwater users, the effects of that plan shall not be shifted to other groundwater users. 
 

4. Without prejudice and reservation of rights. The approval must state expressly that it is 
without prejudice to IGWA’s protest, objections, and legal positions raised in this pro-
ceeding, and that IGWA retains the full right to assert those objections and positions in 
any future proceeding involving a similar or even identical mitigation plan proposed by 
Falls Water Company or any other groundwater user. 

 
These conditions were proposed in IGWA’s Petition for Reconsideration of Preliminary Or-

der; Notice of Conditional Withdrawal of Protest filed May 5, 2026. 
 

Exception 3: The final order should address IGWA’s concerns with the stipulation not-
withstanding the Preliminary Order’s reliance on the absence of a formal 
protest 

 
 The Reconsideration Order’s statement that IGWA “never protested” and therefore had 
“no protest” to withdraw elevates form over substance and does not answer the point IGWA actu-
ally made. IGWA’s filing plainly communicated a practical and limited position: it was willing to 
forgo litigating the merits of a temporary plan if the approval order included safeguards against 
burden shifting and unintended precedent. Whether that position is labeled a conditional with-
drawal, a conditional non-opposition, or something else is immaterial. What matters is that IGWA 
offered a reasonable path to resolution, and the Department declined to engage the substance of it. 
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 IGWA’s “conditional withdrawal” language communicated a pragmatic intent: IGWA is 
willing to avoid litigating the merits of a temporary plan if the Department incorporates limited 
safeguards that prevent burden shifting and unintended precedent. The substance is a conditional 
non-opposition posture—not a technical withdrawal of a protest.   
 Once IGWA is granted intervenor status under Rule 353, IGWA becomes a party to this 
proceeding. As a party, IGWA is entitled to take positions on the terms of the approval order, 
including requesting that approval be conditioned to prevent burden shifting and to clarify 
non-precedential effect. That is not an extraordinary request; Rule 353 expressly contemplates 
intervention subject to reasonable conditions, and conditioning approval is a routine tool to ensure 
lawful and fair plan operation.  
 IGWA also raises a serious institutional concern. Excluding an established organization 
representing directly affected ground water districts—despite a concrete pathway of impact, de-
spite the Department’s failure to provide direct notice of publication, and despite IGWA’s con-
structive proposal to resolve the matter through narrow conditions—risks undermining confidence 
that all interests are being “equally guard[ed]” in conjunctive administration. Idaho Code § 42-
101. The Director can address that concern through a final order that grants limited intervention 
and incorporates reasonable safeguards so the stipulation may proceed without collateral prejudice 
to other groundwater users. 
 IGWA has consistently offered a practical off-ramp that preserves the stipulation, supplies 
appropriate limitations on approval of the plan, and reduces the likelihood of future disputes. 
IGWA respectfully requests that the Director review the Preliminary Order and the Reconsidera-
tion Order and issue a final order that restores fairness, corrects the errors in the Preliminary Order 
and Reconsideration Order, and ensures that the stipulation proceeds on terms that do not prejudice 
other groundwater users. 

RELIEF REQUESTED 

For the reasons above, IGWA respectfully requests that the Director: 
 

1. Issue a final order correcting the denial of IGWA’s Petition to Intervene and granting 
intervention under IDAPA 37.01.01.353.01, subject to any reasonable limits the Direc-
tor deems appropriate. 
 

2. Upon granting intervention, issue a final order approving the stipulated mitigation plan 
with IGWA’s requested conditions (or conditions of equivalent substance and effect): 
temporary for 2026–2027, non-precedential, without prejudice to IGWA’s legal posi-
tions, and not implemented in a manner that shifts burdens to other groundwater users. 

 
3. Grant such other relief as is just and appropriate, including modifying or supplementing 

the Preliminary Order and Reconsideration Order, or remanding for further proceed-
ings or factual development if needed to evaluate inter-plan impacts and ensure no bur-
den shifting occurs. 
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RESPECTFULLY SUBMITTED this 5th day of June, 2026. 
 
RACINE OLSON, PLLP 
 
 
By:_________________________________ 

Thomas J. Budge 
Attorneys for IGWA   
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CERTIFICATE OF MAILING 
 

I certify that on this 5th day of June, 2026, the foregoing document was served on the fol-
lowing persons in the manner indicated. 

 
       ____________________________________ 

      Signature of person mailing form 
 

Director Mathew Weaver 
IDAHO DEPARTMENT OF WATER RE-
SOURCES 
 

File@idwr.idaho.gov 
Mathew.Weaver@idwr.idaho.gov 
Garrick.Baxter@idwr.idaho.gov 
Sarah.Tschohl@idwr.idaho.gov  

Robert L. Harris  
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC  
P.O. Box 50130 
Idaho Falls, ID 83405 

rharris@holdenlegal.com 

Skyler C. Johns  
OLSEN TAGGART PLLC 
1449 E 17th St, Ste A 
PO Box 3005 
Idaho Falls, ID 83403 

sjohns@olsentaggart.com   
 

Travis L. Thompson 
Abigail R. Bitzenburg 
PARSONS BEHLE & LATIMER 
800 W. Main St., Suite 1300 
Boise, Idaho 83702 

tthompson@parsonsbehle.com 
abitzenburg@parsonsbehle.com 

Norman M. Semanko 
Garrett M. Kitamura 
PARSONS BEHLE & LATIMER 
800 W. Main St. Suite 1300 
Boise, Idaho 83702 

nsemanko@parsonsbehle.com  
gkitamura@parsonsbehle.com  
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