BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF FALLS WATER Docket No. CM-MP-2026-002
CO., INC.’S MITIGATION PLAN FOR
THE SURFACE WATER COALITION ORDER DENYING PETITION FOR
RECONSIDERATION
BACKGROUND

On May 1, 2026, a Preliminary Order Approving Falls Water’s Stipulated Mitigation
Plan; Order Denying IGWA'’s Petition to Intervene (“Preliminary Order”), approving Falls
Water Co.’s (“Falls”) Stipulated Mitigation Plan' and an order denying Idaho Ground Water
Appropriators, Inc.’s (“IGWA?”) Petition to Intervene were entered.

On May 5, 2026, IGWA filed a Petition for Reconsideration of Preliminary Order,
Notice of Conditional Withdrawal of Protest (“Petition”), requesting reconsideration of the order
denying IGWA’s petition to intervene and approving Falls’ Stipulated Mitigation Plan.

On May 8, 2026, the Surface Water Coalition’s Response to IGWA'’s Petition for
Reconsideration (“SWC Response”) was received requesting denial of the Petition because
IGWA is not an existing party and has failed to demonstrate a substantial interest in the
proceeding.

On May 12, 2026, Falls Water Co., Inc.’s Response to IGWA’s Petition for
Reconsideration (“Falls Response”) was received. Falls requested denial of the Petition because
IGWA is not an existing party and cannot now seek reconsideration for failing to demonstrate a
substantial interest in the beginning.

The factual and procedural background found in the Preliminary Order is incorporated
by reference into this order for purposes of addressing IGWA’s Petition.

ANALYSIS

IGWA’s Petition identifies four issues for reconsideration, including: (1) recognizing its
alleged existing party status from the original docket; (2) claiming that its members participating
in the Ground Water Districts’ 2024 Stipulated Mitigation Plan® establishes its substantial
interest to support intervention; (3) requesting additional conditions be added to the approval
order; and (4) indicating its willingness to withdraw its protest if those conditions are adopted.

! The Preliminary Order recognizes that the readvertised Amended Plan and the Stipulated Mitigation Plan are
substantively the same plan. Preliminary Order, at 1.

2 The referenced Ground Water District 2024 Stipulated Mitigation Plan is assigned Docket No. CM-MP-2024-003.
Petition, at 3.
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L IGWA'’s existing party status from the original plan will not be reconsidered
because it failed to timely protest the Amended Plan.

IGWA seeks acknowledgement of its existing party status to the original plan “and rule
that it is unnecessary for IGWA to file a new protest or petition to intervene to maintain party
status.” Petition, at 3. IGWA argues that the Department’s practice of assigning a new docket
number to an amended plan is improper and asserts that although the Department published
notice of the new plan in a newspaper, IGWA did not become aware of the publication until after
the protest deadline. /d. at 2.

Regardless of how the Department handles docketing, CM Rule 43.02 requires notice to
be published in accordance with Idaho Code § 42-222. That statute establishes a 10-day protest
period following the last date of newspaper publication and incorporates the notice requirements
of Idaho Code § 42-203A. That statute requires notice to be published in a newspaper of general
circulation at least once a week for two consecutive weeks and specifies that the newspaper
notice constitutes the official notice. I.C. § 42-203A(2)—(3).

The Department complied with these notice requirements. IGWA missed the protest
deadline established by the published notice. This request is denied.

II. IGWA:'’s Petition to Intervene will not be considered because it fails to establish a
substantial interest in the matter.

IGWA seeks reconsideration of its petition to intervene, asserting it has a substantial
interest in the matter because Falls’ participation in its new mitigation plan would remove it from
the Ground Water Districts’ 2024 Stipulated Mitigation Plan. Petition, at 3. IGWA argues that
because Falls is part of the Bonneville-Jefferson Ground Water District—an IGWA member that
mitigates under the 2024 plan—its departure from the 2024 plan may increase the storage water
obligations for IGWA’s members.

IGWA is not a party to the 2024 Stipulated Mitigation Plan. The Ground Water Districts
participating in that plan are obligated to comply with its terms, and that plan was not approved
contingent upon the existence of another mitigation plan. Likewise, approval of Falls’ plan is not
dependent on another mitigation plan. IGWA does not demonstrate how any portion of its
members’ storage water obligation is attributed to Falls or how Falls departure from the 2024
plan results in a cognizable impact on IGWA. The request for reconsideration is denied.

III.  IGWA is not a party to this proceeding and cannot seek reconsideration of the
Stipulated Mitigation Plan.

IGWA’s request to reconsider approval of the plan is based on four conditions: “(1)
temporary and interim for the 2026 and 2027 irrigation seasons only, (2) non-precedential, (3)
without prejudice to IGWA’s objections and legal positions, and (4) not implemented in a
manner that shifts the burdens of unmitigated pumping by Falls Water to other groundwater
users.” Petition, at 4-5. IGWA asserts that if its request for intervention is denied, it “submits
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this filing in the alternative as comments of a public witness under IDAPA 37.01.01.355.” Id. at
1.

Rule 355 expressly prohibits public witnesses from seeking reconsideration and does not
grant public witnesses the right to participate in administrative proceedings as parties. IDAPA
37.01.01.355. Because IGWA was denied intervention, the additional conditions it proposes will
not be considered. This request is denied.

IV. IGWA’s conditional withdrawal of protest will not be considered because IGWA
never protested any of Falls’ mitigation plans.

IGWA asserts that it “is willing to withdraw its protest on a conditional basis to avoid the
expense and burden of litigating the merits of a temporary plan” provided that the requested

conditions are included in the plan’s approval. Petition, at 5.

IGWA never protested the original plan or the amended plan. There is no protest for
IGWA to withdraw. This request is denied.

ORDER

IT IS HEREBY ORDERED that IGWA s Petition for Reconsideration of Preliminary
Order,; Notice of Conditional Withdrawal of Protest is DENIED

DATED this 22nd day of May 2026.

GERALD F. SCHROEDER
Hearing Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of May 2026, the above and foregoing,
was served by the method indicated below, and addressed to the following:

Robert L. Harris, Esq.
HOLDEN, KIDWELL, HAHN & [ ] U.S. Mail, postage prepaid
CRAPO, P.L.L.C. X Email

PO Box 50130

Idaho Falls, ID 83405
rharris@holdenlegal.com

Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
PO Box 63

Twin Falls, Idaho 83303-0063
tthompson@parsonsbehle.com
abitzenburg@parsonsbehle.com

U.S. Mail, postage prepaid
Email

X

Norman M. Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main St. Suite 1300
Boise, Idaho 83702
nsemanko(@parsonsbehle.com
gkitamura@parsonsbehle.com

U.S. Mail, postage prepaid
Email

(N

Thomas J. Budge
RACINE OLSON, PLLP
PO Box 1391

Pocatello, Idaho 83204
tj@racineolson.com

U.S. Mail, postage prepaid
Email

X

Courtesy Copy to:
U.S. Mail, postage prepaid
Email

X

Skyler C. Johns

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403
sjohns@olsentaggart.com

Garrett Hensley
Deputy Attorney General
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