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Falls Water Co., Inc. (“Falls Water”), by and through its attorneys of record, Holden,

Kidwell, Hahn & Crapo, P.L.L.C. hereby submits this Falls Water Co., Inc.’s Response to IGWA's

Petition for Reconsideration which is in response to the Petition for Reconsideration of

Preliminary Order; Notice of Conditional Withdrawal of Protest (“IGWA Petition”) filed by the

Idaho Ground Water Appropriators, Inc. (“IGWA”) on May 5, 2026. The IGWA Petition seeks

reconsideration of the Hearing Officer Gerald Schroeder’s Preliminary Order Approving Falls

Water’s Stipulated Mitigation Plan; Order Denying IGWA'’s Petition to Intervene (“‘Preliminary

Order”) dated May 1, 2026. For the reasons set forth below, the Hearing Officer should deny the

IGWA Petition.
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L. BACKGROUND
On November 22, 2024, Falls Water submitted Falls Water Co., Inc.’s CM Rule 43

Mitigation Plan (the “Original Plan”) to the Idaho Department of Water Resources

(“Department”), pursuant to Rule 43 of the Department’s Rules for Conjunctive Management of
Surface and Ground Water Resources (“CM Rules”) found at IDAPA 37.03.11.043. The Original
Plan was derived from the Cities’ mitigation plan' and was specifically intended to provide
mitigation to the senior water rights held by the Surface Water Coalition (“SWC”).? The SWC
protested the Original Plan.

On August 5, 2025, the Department appointed retired Idaho Supreme Court Chief Justice

Gerald Schroeder as the hearing officer (the “Hearing Officer”) to consider the Original Plan,

which was assigned Docket No. CM-MP-2024-004. After the protest deadline, Bonneville
Jefferson Ground Water District (“BJGWD”) and IGWA filed petitions to intervene. On
September 15, 2025, the hearing officer granted the petitions to intervene. Consequently, the
parties to the contested case for the Original Plan were Falls Water, the SWC, IGWA, and
BIGWD.

On February 4, 2026, Falls Water submitted the First Amended Falls Water Co., Inc.’s CM

Rule 43 Mitigation Plan (the “Amended Plan”) with the Department pursuant to CM Rule 43.

1 The original proposed plan was modeled after the Coalition of Cities and the Cities of Idaho Falls and
Pocatello (collectively, “Cities”) mitigation plan, assigned Docket No. CM-MP-2019-001. More specifically, Falls
Water proposed to calculate its annual mitigation obligation by taking its annual measured collective ground water
pumping from the prior year and multiplying it by a ratio derived from the Cities’ mitigation plan. Original Plan at 4.
Falls Water also proposed four sources of mitigation water supply: (1) recharge storage water received through lease
agreements; (2) file applications for temporary approval of water use pursuant to Idaho Code § 42-202A to recharge
during high water conditions; (3) obtain mitigation credit for ground water to surface water conversions or dry up
irrigated lands; and (4) receive mitigation credit for recharging municipal effluent.

2 The SWC is comprised of A&B Irrigation District, Burley Irrigation District, Milner Irrigation District, North

Side Canal Company, Twin Falls Canal Company, American Falls Reservoir District #2, and Minidoka Irrigation
District.
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Falls Water indicated on the face of the Amended Plan that it “intended to completely supersede
and replace Falls Water’s first mitigation plan.” Amended Plan at 1. The motivation for
submitting the Amended Plan came only after several months of discussing the Original Plan with
the parties, at which point, Falls Water elected to file an amended plan, now proposing mitigation
patterned after IGWA’s mitigation plan calculations.?

Upon receipt of the Amended Plan, the Department elected to readvertise the Amended
Plan because, in its view, the Amended Plan differed substantially from the Original Plan. The
Department established a March 9, 2026 deadline to protest the Amended Plan. The Amended
Plan was assigned Docket No. CM-MP-2026-002. No protests were received by the Department
to the Amended Plan.

On March 16, 2026, the Department received /IGWA'’s Petition to Intervene requesting to
intervene in a contested case with no protestants.

On March 18, 2026, Falls Water and the SWC submitted a Joint Motion for Order
Approving Falls Water’s Stipulated Mitigation Plan (the “Motion”) that attached a Stipulated

Mitigation Plan (the “Stipulated Plan’) as an exhibit to the Motion. The Stipulated Plan mirrored

the substantive details of the Amended Plan.
In its most recent petition to intervene, and despite readvertisement of the Amended Plan,
IGWA asserted the following:

.. .it is unnecessary for IGWA to file a protest or petition to intervene in the case.

3 In the Amended Plan, Falls Water calculates its annual mitigation amount based on a two-year average and
consists of two components: (1) pumping reductions; and (2) storage water leases. Amended Plan at 4. First, Falls
Water will calculate its total annual pumping amount, subtract the nonconsumptive portion (in-home uses) to
determine the total consumptive amount, and multiply that figure by 11.4% to establish its pumping reduction
equivalent. Id. Second, Falls Water will divide the total consumptive amount by 1,795,034 acre-feet to determine
a percentage, then multiply that percentage by 75,000 acre-feet to calculate its storage water obligation. Id. at 5.
Then, Falls Water asserts it has a lease agreement with Progressive Irrigation District to receive storage water and
intends to use that storage water to recharge both its reduction equivalent and its storage water obligation amounts at
recharge sites.
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By contrast, IDWR staff are reportedly of the opinion that the publication of an

amended plan requires existing parties to the case to file a new notice of protest or

petition to intervene in the case, despite already having party status. While IGWA
fundamentally disagrees with IDWR’s position, IGWA has elected to file this
petition to intervene rather than incur time and expense litigating the issue. In so

doing, IGWA reserves the right to challenge IDWR’s position, should the need

arise.

IGWA'’s Petition to Intervene at 2.

On March 20, 2026, the Director appointed Justice Schroeder as the hearing officer in
Docket No. CM-MP-2026-002. Amended Notice of Prehearing Conference,; Order Appointing
Hearing Officer at 3. The Director provided that the hearing officer would determine the status
of the Original Plan. The very same day, the hearing officer dismissed the Original Plan (Docket
No. CM-MP-2024-004).  Preliminary Order Acknowledging Withdrawal and Dismissing
Contested Case at 2 (March 20, 2026).

Additionally, the Director determined that it was necessary to hold a hearing to “consider
whether the Stipulated Plan meets the criteria outlined in Rule 43.03” of the CM Rules and to
“consider IGWA's Petition to Intervene, as well as any other petitions to intervene filed prior to
the prehearing conference.” Id. at 3, 4.

Finally, the Director set a status conference for April 16, 2026.

At the April status conference, the only issue discussed was IGWA'’s Petition to Intervene
and the potential applicability of the Memorandum Decision and Order issued by District Judge
Eric J. Wildman in the Cities of Bliss, et al. vs. Spackman et al. (In the Matter of the Coalition of
Cities’ Second Mitigation Plan for the Distribution of Water To Water Right Nos. 36-15501, 36-
02551, and 36-07694 Held by Rangen, Inc. (dated September 8, 2015)) (the “Bliss Decision”) to

IGWA’s Petition to Intervene. The hearing officer requested legal commentary based on the Bliss

Decision.
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After receiving legal commentary on the Bliss Decision, the Hearing Officer issued the
Preliminary Order, which approved Falls Water’s plan and denied IGWA’s petition to intervene.
The Hearing Officer first determined that IGWA did not demonstrate a substantial interest to
support intervention, and secondly, the Hearing Officer approved the Stipulated Plan consistent
with the Bliss Decision. Preliminary Order at 2-3.

On May 5, 2026, the IGWA Petition was filed. On May 8, 2026, the SWC submitted its
response requesting that the Hearing Officer deny the /IGWA Petition. For the reasons set forth
below, Falls Water also requests that the Hearing Officer deny the IGWA Petition.

IL. STANDARD OF REVIEW

While the Idaho Administrative Procedures Act (IDAPA), specifically IDWR’s Rules of
Procedure, permits petitions for reconsideration of a preliminary order, the Hearing Officer should
not permit them to be used where a party raises facts, evidence, and law that could have been raised
before the determination of the preliminary order. Idaho Code § 67-5243(2); IDAPA
37.01.01.730.02.b (citing specifically to Idaho Code § 67-5243(2); “A party may file a petition for
reconsideration of this preliminary order with the agency within fourteen (14) days of the service
date of this order. The agency will dispose of the petition for reconsideration within twenty-one
(21) days of its receipt, or the petition will be considered denied by operation of law. See Section
67- 5243(3), Idaho Code.”).

Interpreting Idaho Rule of Civil Procedure 11.2(b)(2), which is specific to petitions for
reconsideration, the Idaho Supreme Court explained: “a motion for reconsideration is a motion
which allows the court—when new law is applied to previously presented facts, when new facts
are applied to previously presented law, or any combination thereof—to reconsider the correctness

of an interlocutory order.” [Int’l Real Estate Sols., Inc. v. Arave, 157 1daho 816, 819, 340 P.3d
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465, 468 (2014) (internal citations omitted). “This rule was not designed to allow parties to
bypass timing rules or fail to conduct due diligence prior to a court’s ruling.” Ciccarello v. Davies,
166 Idaho 153, 162, 456 P.3d 519, 528 (2019).

When considering a motion for reconsideration, the court must “consider evidence
touching on the ‘correctness’ of its original order.” Summerfield v. St. Luke’s McCall, Ltd., 169
Idaho 221, 234, 494 P.3d 769, 782 (2021). The Summerfield Court gives the example of a court
ruling based on a misunderstanding of the record as a correctness issue. Courts have the
“discretion to not consider evidence which reasonably should have been made a part of the record
sooner, but wasnot.” Id. “Inshort, while a motion for reconsideration is a safety valve to protect
against legal and factual errors, it is not intended to be a mechanism that encourages tactical
brinkmanship or a lack of diligence.” Id. ‘“Absent a change in law or discovery of new facts,
attempts to correct inadequacies in prior declarations or affidavits is not new evidence; it is a
second (or third) bite at the proverbial apple.” Nork v. Taylor, 580 P.3d 1208, 1216-17 (Idaho Ct.
App. 2025).

When ruling on a motion for reconsideration, the court must:

apply the same standard of review that the court applied when deciding the
original order that is being reconsidered. In other words, if the original
order was a matter within the trial court’s discretion, then so is the decision
to grant or deny the motion for reconsideration. If the original order was
governed by a different standard, then that standard applies to the motion
for reconsideration.

Fragnella v. Petrovich, 153 1daho 266, 276, 281 P.3d 103, 113 (2012).

For the reasons set forth below, the IGWA Petition must be denied. Further, the Stipulated
Plan should be approved for precisely the same reasons and principles articulated by Judge

Wildman in the Bliss Decision.
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III. ARGUMENT
A. IGWA is not an existing party to the above-captioned matter, and the Idaho Rules of

Civil Procedure (including I.R.C.P. 15) do not apply to contested cases before the
Department.

In the IGWA Petition, IGWA first claims “IGWA is already a party in the mitigation plan
proceeding of [Falls Water].” IGWA Petition at 2. However, IGWA’s carefully crafted
statement ignores the distinction between the Original Plan and the Amended Plan—IGWA
protested the Original Plan but did not protest the Amended Plan (which replaced and superseded
the withdrawn Original Plan). Under IDWR’s procedural rules, “[p]arties to contested cases
before the agency are called applicants, petitioners, respondents, protestants, or intervenors.”
IDAPA 37.01.01.150 (emphasis supplied). IGWA acknowledges it did not protest the Amended
Plan, and therefore, it is not a party under the plain language of IDWR’s procedural rules. IGWA
Petition at 2 (“IGWA did not discover the publication until after the protest deadline.”). IGWA’s
assertion of party status is without merit.

IGWA next turns to the Idaho Rules of Civil Procedure, specifically .LR.C.P. 15, to support
its arguments. However, the Department’s procedural rules specifically provide that “[u]nless
required by statute, or otherwise provided by these rules, the Idaho Rules of Civil Procedure and
the Idaho Rules of Evidence do not apply to contested cases before the agency.” IDAPA
37.01.01.051; Order Denying Petition for Reconsideration or in the Alternative to Re-Open the
Hearing, In the Matter of Applications for Transfer 84488 and 84490 in the Name of LCSC
Enterprises LLC, at 5 (“As an initial matter, Rule 59 of the Idaho Rules of Civil Procedure does
not apply to contested cases before the Department. IDAPA 37.01.01.051 (“Unless required by
statute, or otherwise provided by these rules, the Idaho Rules of Civil Procedure and the Idaho
Rules of Evidence do not apply to contested cases before the agency.”). The Department's Rules

of Procedure do not include any reference to Rule 59 of the Idaho Rules of Civil Procedure.”).
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There is no reference to I.LR.C.P. 15 in IDWR’s procedural rules, and consequently, this rule
provides no persuasive legal basis for IGWA’s arguments. Accordingly, in response to IGWA’s
request for the Hearing Officer to grant it party status without a need to file a new protest or petition
to intervene, the Hearing Officer should deny such a request as it is contrary to IDWR’s procedural
rules and applicable Idaho law.

Further, even if the Hearing Officer considers the Idaho Rules of Civil Procedure, IGWA’s
reliance on [.LR.C.P. 15 is inapposite. I.R.C.P. 15 deals with amended pleadings, not withdrawal
of pleadings. Falls Water effectively withdrew the Original Plan when it submitted the Amended
Plan, which is arguably more akin to a voluntary dismissal. The Amended Plan, submitted on
February 4, 2026, expressly stated that it “intended to completely supersede and replace Falls
Water’s first mitigation plan.” Amended Plan, at 1. As the Hearing Officer correctly concluded,
this statement effectively withdrew the Original Plan pursuant to IDAPA 37.01.01.305.
Preliminary Order Acknowledging Withdrawal and Dismissing Contested Case at 2 (March 20,
2026). Despite IGWA’s claims that its due process rights have been violated, Falls Water served
a copy of the Amended Plan on IGWA’s attorney on February 4, 2026. See Certificate of Service
to the Amended Plan. Under IDAPA 37.01.01.305, Falls Water’s withdrawal of the Original Plan
was effective fourteen (14) days after filing. The due process argument especially falls short,
considering the Amended Plan was published in the same manner as the Original Plan.
Additionally, IGWA’s timely protest of the Original Plan evidences the effectiveness of notice
via publication.

Supporting the inapplicability of I.LR.C.P. 15 is the nature of the proceeding. [.R.C.P. 15
deals with amended pleadings where the affected parties are known and have been served.

Conversely, publication of the Amended Plan was necessary as it has the potential to affect the
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rights of parties not a party to the Original Plan proceedings. Falls Water provided notice of its

intent to withdraw the Original Plan to IGWA, and the Amended Plan was published in the same

manner as the Original Plan. 1GWA had the requisite notice and opportunity to be heard; IGWA

merely failed to seize it. Accordingly, the Hearing Officer should not grant reconsideration based

on the IGWA’s misplaced reliance on Rule 15 of the Idaho Rules of Civil Procedure.

B. IGWA’s new arguments in support of its position that it has a substantial interest in the
above-captioned proceeding are an attempt to correct inadequacies in its original petition

for intervention, and IGWA should not be afforded a second (or third) bite at the
proverbial apple.

As set forth above, the Idaho Supreme Court has explained that “a motion for
reconsideration is a motion which allows the court—when new law is applied to previously
presented facts, when new facts are applied to previously presented law, or any combination
thereof—to reconsider the correctness of an interlocutory order.” [Int’l Real Estate Sols., Inc. v.
Arave, 157 Idaho 816, 819, 340 P.3d 465, 468 (2014) (internal citations omitted). “This rule was
not designed to allow parties to bypass timing rules or fail to conduct due diligence prior to a
court’s ruling.” Ciccarello v. Davies, 166 Idaho 153, 162, 456 P.3d 519, 528 (2019).

When considering a motion for reconsideration, the court must “consider evidence
touching on the ‘correctness’ of its original order.” Summerfield v. St. Luke’s McCall, Ltd., 169
Idaho 221, 234,494 P.3d 769, 782 (2021). “In short, while a motion for reconsideration is a safety
valve to protect against legal and factual errors, it is not intended to be a mechanism that
encourages tactical brinkmanship or a lack of diligence.” Id. “Absent a change in law or
discovery of new facts, attempts to correct inadequacies in prior declarations or affidavits is not
new evidence; it is a second (or third) bite at the proverbial apple.” Norkv. Taylor, 580 P.3d 1208,
1216-17 (Idaho Ct. App. 2025).

In the Preliminary Order, the Hearing Officer determined that IGWA failed “to provide
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sufficient information to show it has a direct and substantial interest in the proceeding to warrant
its intervention.” Preliminary Order at 3. This was the correct decision. IGWA’s original
petition to intervene contained sweeping generalities without any specific arguments or
information supporting its petition. The Hearing Officer correctly held that “IGWA does not state

2

how or why its member ground water districts are impacted by Falls’ plan.” Preliminary Order
at3. IGWA has not identified anything in its original petition to intervene that the Hearing Officer
disregarded, misunderstood, or misconstrued. Only now does IGWA provide new arguments it
claims support its substantial interest, but a petition for reconsideration is not a vehicle to correct
pleading inadequacies because that is not new evidence. Nork v. Taylor, 580 P.3d 1208, 1216-17
(Idaho Ct. App. 2025).

IGWA readily admits it is using the petition for reconsideration process improperly. After
quoting the Hearing Officer’s holding that IGWA does not state how or why its member districts
are impacted, IGWA states that it “welcomes the opportunity to further explain how its members

2

may be adversely impacted by Falls’ Plan.” Preliminary Order at 3 (emphasis supplied). If the
Hearing Officer elects to engage in consideration of IGWA’s new arguments, the Hearing Officer
will transmute the reconsideration rule into something it was not designed to do and will “allow
parties to bypass timing rules or fail to conduct due diligence prior to a court’s ruling.” Ciccarello
v. Davies, 166 Idaho 153, 162, 456 P.3d 519, 528 (2019). For the foregoing reasons, the Hearing
Officer should deny the /IGWA Petition.

C. To the extent the Hearing Officer considers IGWA’s new arguments—which Falls Water

does not believe the Hearing Officer should do—IGWA’s new arguments are without
merit.

Lacking substantive detail, IGWA next asserts sweeping generalities that it claims merit a
finding of substantial interest. As set forth in the immediately preceding section, IGWA is

attempting to use a petition for reconsideration for something it was not intended to do.
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Accordingly, the Hearing Officer should not consider IGWA’s new claims of substantial interest.
Nevertheless, in the interest of thoroughness, and to the extent the Hearing Officer does consider
this information, we will address them here.

IGWA’s main argument is its generalized claim that Falls Water’s mitigation activities “may
directly impact the mitigation activities conducted by IGWA members.” [IGWA Petition at3. But
IGWA provides no specifics. Instead, IGWA compares its mitigation plan to both Falls Water’s
Amended Plan basis (IGWA’s mitigation plan) and the Original Plan basis (the Cities’ mitigation
plan).

It bears emphasis, as previously briefed and explained, that under Idaho law there is no
mandated template or structure for an approved mitigation plan under the CM Rules. Each
situation is addressed based on the specific water rights, water use types, and parties at issue. In
fact, Rule 43 “encourages parties to develop and submit stipulated plans to the Director” rather
than litigating over these issues. Bliss Decision at 7. (emphasis supplied). Rule 43 “goes so far
as to permit the Director to consider stipulated mitigation plans that are not otherwise ‘fully in
compliance with these provisions.”” Id. Further, in analyzing the CM Rules, Judge Wildman
correctly noted that “mitigation need not be limited to replacement water under the CM Rules . . .
mitigation may also be provided in the form of ‘other appropriate compensation of the senior-
priority water right.”” Id. at 9; CM Rule 43.03.0. (“Whether the petitioners and respondents have
entered into an agreement on an acceptable mitigation plan even though such plan may not
otherwise be fully in compliance with these provisions.”).

The only caveat to the acceptability of an unprotested stipulated mitigation plan is that a
“stipulated plan cannot transfer or impose upon any non-stipulating junior any portion of the total

mitigation obligation attributable to the stipulating junior’s diversion.” /Id. at 8. To underscore
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this point, Judge Wildman further explained that “an offending junior is only responsible for
mitigating that portion of the senior’s material injury attributable to his offending diversion . . .

[clonsiderations of equity to other junior users are irrelevant.” Id. (emphasis supplied).

Consistent with the above principles, the SWC and other junior ground water users have stipulated
to independent mitigation plans which have been approved by the Department. See, e.g.,

https://idwr.idaho.gov/legal-actions/mitigation-plan-actions/.

At its core, IGWA position is based on the fact that it refuses to acknowledge the difference
between irrigation use and culinary use. Specifically, while irrigation use is mostly consumptive,
Falls Water’s diversions include a large portion of nonconsumptive culinary use.*

The Director has consistently stated that culinary in-house water use is not subject to
curtailment: “The SWC delivery call applies to ground water rights for irrigation, commercial,

industrial, non-exempt domestic uses, and other consumptive uses. Non-consumptive uses and

culinary in-house uses of water are not subject to curtailment under the order.” Letter from

Gary Spackman (Director) to Water Right Holders, August 4, 2021, at 1 (available at

https://idwr.idaho.gov/wp-content/uploads/sites/2/legal/CM-DC-2010-001/20210804-RE-Notice-

of-Pending-Curtailment-of-GW-Rights.pdf) (emphasis supplied). Essentially, IGWA asserts that

Falls Water must mitigate for diverted water that is not subject to curtailment. This makes no
legal sense based on IDWR's practice of exempting culinary uses from curtailment.
Further, under Idaho law, “consumptive use” is defined as “that portion of the annual

volume of water diverted under a water right that is transpired by growing vegetation, evaporated

4 In footnote 2 of the IGWA Petition, IGWA argues “11.4% of Falls Water’s consumptive pumping (4,201
acre-feet) is 479 acre-feet, which equates to 8% of Falls Water’s gross pumping (6,024 acre-feet).” IGWA Petition
at 4. This demonstrates IGWA’s persistent and unsupportable position that culinary nonconsumptive pumping—
pumping that is not subject to curtailment—must be mitigated by Falls Water.
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from soils, converted to nonrecoverable water vapor, incorporated into products, or otherwise does
not return to the waters of the state.” Idaho Code § 42-203B(1). Conversely, nonconsumptive
use does return to the waters of the state. Falls Water’s three independent water systems return
water to the state through septic tanks or, after treatment, discharge to the Snake River through
permitted treatment facilities in the Idaho Falls and Shelley areas.® As to the portion of Falls
Water’s pumping that is consumptive, Falls Water’s plan mirrors IGWA’s in terms of percentages.
To claim that Falls Water’s plan is deficient is without merit.

IGWA next asserts that Falls Water’s mitigation plan does not require a reduction from
historic water use. IGWA Petition at4.° But IGWA does not explain how a reduction in historic
use shifts any mitigation burden to them, which is what the Bliss Decision specifically addressed,
and IGWA has failed to explain.

Just like IGWA’s mitigation plan stands on its own, so does Falls Water’s. What IGWA
appears to advocate for is a one-size-fits-all mitigation plan, but this is not required by the
conjunctive management rules. As the SWC explains, “IGWA essentially alleges that FWC’s
pumping of approximately 6,025 acre-feet per year should somehow be evaluated against its
Ground Water District members’ pumping of nearly 1.8 million acre-feet per year. . . . There is no
basis for such a comparison and the exercise would be futile as it has no relevance to the parties’

mitigation obligations under their separately approved mitigation plans.” SWC Response at 4.

5 The discharged nonconsumptive water in the Snake River adds water to the river (offsetting any potential
reach gain reductions from ground water pumping) and fills American Falls Reservoir during the non-irrigation
season, a water supply relied upon by SWC members and other senior users.

6 With several statutory amendments effective on July 1, 2025, new development requires use of surface
(canal) water for consumptive irrigation. See Senate Bill No. 1083 (available at https://legislature.idaho.gov/wp-
content/uploads/sessioninfo/2025/legislation/S1083.pdf).  Accordingly, there will be very little additional
consumptive water use by Falls Water as further development occurs—increases in pumping will generally be
nonconsumptive in nature.
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Next, IGWA points to a provision in its 2024 Plan concerning an increase in storage water
volume provided to the SWC if certain reach gains are not maintained. As the SWC notes,
“IGWA merely assumes that any decrease in net reach gains causes by [Falls Water] would then
directly increase its members’ mitigation obligations under the 2024 Plan.” Id. (emphasis in
original). But the increase in storage is not tied to specific mitigation obligations. As explained
by the SWC:

The Districts’ storage water obligation in 2027 is tied strictly to an
unambiguous comparison of 2026 annual reach gains to 2023 annual reach gains.
The Districts’ obligation is not tied to any evaluation as to “why” or “how” the
reach gains in 2026 may be higher or lower than 2023. Further, it is not based
upon pumping reductions or evaluating impacts caused by other junior water users.
The Districts alone have the referenced storage water obligation pursuant to their
approved mitigation plan. In other words, IGWA cannot blame extrinsic factors
to justify some alleged “impact” on the Districts’ 2027 obligation. The storage
obligation will either be 75,000 acre-feet or 82,500 acre-feet, it’s that simple.

SWC Response at 5. Further, it is noteworthy on this point that the Department has approved five
separate mitigation plans with respect to the SWC deliver call, and the plans are all different.
These differences do not amount to any form of burden shifting.

Further, if there was, in fact, any shifting of mitigation burdens, one would expect the
BJGWD to protest or be seeking intervention, which itis not. IGWA correctly notes, “Falls Water
currently participates in the 2024 Plan through BJIGWD. If Falls’ Mitigation Plan is approved,
Falls Water is expected to cease participating in the 2024 Plan and begin mitigating
independently.” IGWA Petition at 3. BJGWD has made to attempt to protest or intervene in this
matter.

Falls Water’s Stipulated Plan provides a calculated mitigation amount based on metered
pumping and identifies a source of storage water (leased from a reliable source of water held by

the Progressive Irrigation District) to be recharged as mitigation for the calculated amount. The
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Stipulated Plan does not provide that any under-mitigation of the amount calculated by Falls Water
is shifted to any other user.

Accordingly, there is no justifiable objection that IGWA—as a non-protestant and
proposed intervenor—should have to the Stipulated Plan. Indeed, precisely the opposite,
approval of the Stipulated Plan will shift mitigation obligations away from BJGWD which is
currently how Falls Water is mitigating its junior ground water diversions.

In sum, even if the Hearing Officer incorrectly accepts IGWA’s “opportunity to further
explain how its members may be adversely impacted by [Falls Water’s] Plan” through a petition
for reconsideration, the additional explanation provides no legally or technically persuasive
arguments to merit reconsideration. IGWA does not have a substantial interest in this matter
because neither it nor its member ground water districts are designated as an entity to cover any
under-mitigation by Falls Water. IGWA has not even described what the under-mitigation would
be or how it is calculated. At the end of the day, IGWA has not demonstrated that it has a
substantial interest sufficient to warrant intervention, and the /GWA Petition should be denied.

D. The Hearing Officer’s approval of the Stipulated Plan should be affirmed because IGWA

is not a party to this proceeding and seeks to impose conditions on the Hearing Officer’s
approval without identifying any procedural or legal basis to do so.

Despite its improper use of a petition for reconsideration to seek another bite at the apple,
and despite its failure to show it has a substantial interest in these proceedings, and despite failing
to provide any legal argument as to why all mitigation plans under the conjunctive management
rules must look precisely like IGWA’s mitigation plan, IGWA nevertheless ambitiously asserts
that the Hearing Officer can simply impose the following conditions:

[A]ny approval of the Falls Plan is expressly (1) temporary and interim for the 2026

and 2027 irrigation seasons only, (2) non-precedential, (3) without prejudice to

IGWA’s objections and legal positions, and (4) not implemented in a manner that

shifts the burdens of unmitigated pumping by Falls Water to other groundwater
users.
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IGWA Petition at 3-4.

Despite the obvious procedural problems with IGWA’s requests, and lack of citation to
any rule or statute that vest the Hearing Officer with authority to do what IGWA requests, the
conditions it seeks to impose are either unnecessary or indecipherable. Condition 1 is not
necessary because the plan language of the Stipulated Plan provides for this specific term.
Condition 2 is likewise not necessary because, in addition to the specific 2-year term already
mentioned, there is nothing in the plain language of the Stipulated Plan that requires the parties to
renew the Stipulated Plan upon expiration. Finally, conditions 3 and 4 are so vague and generic
that including them would only lead to confusion and uncertainty.

E. IGWA’s novel “Notice of Conditional Withdrawal of Protest” should be rejected.

IGWA concludes the IGWA Petition with a Notice of Conditional Withdrawal of Protest,
but provides no citation to a rule, case, or statute that would allow a non-protestant to withdraw its

protest. As such, IGWA’s attempt to do so should be rejected.’

7 Falls Water’s Original Plan was patterned after the Cities’ Plan, but that plan has been superseded with the
Stipulated Plan now being modeled after IGWA’s plan. And yet, IGWA nevertheless argues the following:

[P]rior approval of the the Coalition of Cities, City of Idaho Falls, and City of Pocatello
Joint Mitigation Plan (“Cities’ Plan”) in Docket No. CM-MP-2019-001 does not justify approval
of Falls’ Mitigation Plan without appropriate conditions. The Methodology Order has changed
since the Cities’ Plan was approved, and the circumstances that justified approval of the Cities’ Plan
do not apply equally to Falls Water.

In addition, Falls’ Mitigation Plan differs materially from the Cities’ Plan in ways that bear
directly on the risk of shifting impacts to other juniors, including that Falls’ Mitigation Plan (a)
calculates its mitigation obligation using consumptive use (rather than gross pumping), and (b)
allows indefinite growth in pumping. While the Cities’ Plan allowed a moderate amount of growth
in water use, that growth represented a small portion of the maximum divertible volume allowed
under the Cities’ existing water right portfolios. The same is not true for Falls’ Mitigation Plan.

IGWA Petition at 5. None of these arguments are relevant to the Stipulated Plan because this plan is patterned after
IGWA’s 2024 Plan. But, to the extent IGWA wants to compare the Cities’ Plan to Falls Water’s, Falls Water’s plan
actually mitigates more.

The Cities’ Plan provides for a capped amount of mitigation of 7,650 acre-feet per year for all protected
cities, provided that the Cities’ collective pumping does not exceed 120,000 acre-feet, measured on a five-year rolling
average. Atapumping mount of 100,000 acre feet, the Cities’ Plan mitigates for 7.65% (7,650/100,000) of the Cities’
gross pumping. And at a full 120,000 acre-feet, that percentage is reduced to 6.4% (7,650/120,000).
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IV.  CONCLUSION

For the reasons set forth above, the /GWA Petition must be denied.

DATED this 12 day of May, 2026.

/s/ Robert L. Harris
By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn & Crapo, P.L.L.C.
Attorneys for Falls Water Co., Inc.

When compared to Fall Water’s plan, even if Falls Water’s mitigation plan was based on gross pumping, its
percentage of mitigation for 2025 is 10.9% (654.54/6,025). IGWA’s claims that “Falls’ Mitigation Plan differs
materially from the Cities’ Plan in ways that bear directly on the risk of shifting impacts to other juniors” are devoid

of any merit. If anything, Falls Water’s plan over-mitigates when compared to other large providers of
culinary/domestic water.
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