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SURFACE WATER COALITION’S
RESPONSE TO IGWA’S PETITION FOR
RECONSIDERATION

COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley

Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal

Company, and Twin Falls Canal Company (collectively hereafter referred to as the “Surface

Water Coalition”, “Coalition”, or “SWC”), by and through counsel of record, and hereby submit

the following response to the Petition for Reconsideration of Preliminary Order; Notice of

Conditional Withdrawal of Protest (“IGWA Petition™) filed by the Idaho Ground Water

Appropriators, Inc. (“IGWA”) on May 5, 2026. For the reasons set forth below, the Coalition

respectfully requests the Hearing Officer to deny IGWA’s Petition.
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STANDARD OF REVIEW

The Idaho APA and IDWR’s Rules of Procedure allow for reconsideration of preliminary
orders. See I.C. § 67-5243(2); IDAPA 37.01.01.730.02.b. The agency must dispose of a timely
filed petition within twenty-one (21) days, otherwise the petition is deemed denied and the order
becomes final. See id. In the context of LR.C.P. 11.2(b)(1), the Court of Appeals has advised
that reconsidering a decision is within the discretion of a trial court. See Nork v. Taylor, 580
P.3d 1208, 1215-16 (Idaho Ct. App. 2025). Courts have discretion to decline to consider
“attempts to correct inadequacies in prior declarations or affidavits” that may otherwise be
considered untimely “new evidence.” See id., 580 P.3d at 1216-17. Although a trial court
should take into account new facts that bear on the correctness of a prior order, the rule “was not
designed to allow parties to bypass timing rules or fail to conduct due diligence prior to a court’s
ruling.” Ciccarello v. Davies, 166 1daho 153, 162, 456 P.3d 519, 528 (2019).

As explained below, IGWA did not file a timely protest and did not present sufficient
information in support of its petition to intervene showing a substantial interest in this matter.
IGWA has provided no new evidence that would warrant reconsideration of the Hearing
Officer’s decision and as such its petition should be denied.

ARGUMENT
IL. The Hearing Officer Properly Denied IGWA'’s Petition to Intervene.

a. IGWA is Not an Existing Party.

IGWA claims that it was not required to file a new protest or petition to intervene to
“maintain party status” to the prior mitigation plan proceeding. See Petition at 2. IGWA admits
it did not file a timely protest. See id. (“IGWA did not discover the publication until after the

protest deadline”). Next, IGWA generally complains about the Department’s procedures in this
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matter and alleges the agency should follow Idaho’s civil rules. See id. However, the
Department’s Rules of Procedure have not adopted I.R.C.P. 15 and IGWA can point to no statute
or rule that would absolve IGWA of filing a protest or seeking to intervene as required by CM

Rule 43.02 and Rule 350. Contrary to IGWA’s claim, the association has no existing party status

in this proceeding as Falls Water Company’s (“FWC”) prior mitigation plan was withdrawn and
that case was dismissed. See Preliminary Order Acknowledging Withdrawal and Dismissing
Contested Case (CM-MP-2024-004) (Mar. 20, 2026).

Moreover, the preliminary order dismissing the prior case has since become final as a
matter of law.! See 1.C. § 67-5243(1)(b); Rule 730.02.a (order “will become final without further
action of the agency unless a party petitions for reconsideration, files exceptions with the agency
head, or requests a hearing”). IGWA did not seek reconsideration or further review of the March
20" order with the Director. Therefore, IGWA’s argument that it has “existing party” status in
this proceeding is without merit and should be denied.

b. IGWA Does Not Have a Substantial Interest in this Proceeding.

Next, the Hearing Officer properly denied IGWA’s petition to intervene on that basis that
IGWA failed “to provide sufficient information to show it has a direct and substantial interest in
the proceeding to warrant its intervention.” Preliminary Order at 3. In its petition to intervene
IGWA made the same generalized claims about FWC’s mitigation activities potentially
impacting the mitigation activities of its member Ground Water Districts under their mitigation
plan (CM-MP-2024-003). See IGWA Petition to Intervene at 2-3. IGWA did not make any

prima facie showing and failed to produce any admissible evidence documenting this potential

' IGWA did not file a petition for reconsideration, petition for review, or request for hearing. See 1.C. §§ 67-5243(3);
67-5245; 1.C. § 42-1701A; and Rule 730.02.
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impact. The Hearing Officer denied the requested intervention accordingly. See Preliminary
Order.

IGWA seeks reconsideration of the decision vaguely claiming: 1) FWC’s mitigation
activities “may directly impact the mitigation activities conducted by IGWA members”; and 2)
FWC’s plan “does not require a reduction in the amount of groundwater withdrawn from the
ESPA.” Petition at 3-4. Each argument is addressed below and neither rises to level of a valid
“substantial interest” that would warrant intervention here.

IGWA claims it has a “substantial interest” in this proceeding on the theory that if FWC
“provides less mitigation under Falls” Mitigation Plan than would be required under the 2024
Plan, and if that lesser mitigation causes a net decrease in Near Blackfoot—M inidoka reach
gains of the Snake River, then Falls’ Mitigation Plan could cause IGWA’s members storage
water obligations to increase from 75,000 to 82,500 acre-feet.” Petition at 3. In a broad context,
IGWA essentially alleges that FWC’s pumping of approximately 6,025 acre-feet per year should
somehow be evaluated against its Ground Water District members’ pumping of nearly 1.8
million acre-feet per year. IGWA believes the Hearing Officer should compare the
corresponding impacts on Snake River reach gains and then conclude it has a “substantial
interest” in this proceeding. There is no basis for such a comparison and the exercise would be
futile as it has no relevance to the parties’ mitigation obligations under their separately approved
mitigation plans.

IGWA’s argument is further based on the faulty assumption that mitigation under the
2024 Plan is some preferred “standard” or measuring stick, and that anything less “may” cause
some decrease in river reach gains. Again, these same generalized claims were made in IGWA’s

original petition to intervene and are wholly inadequate to show a “substantial interest” required
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by IDWR’s rules of procedure.

Furthermore, IGWA merely assumes that any decrease in net reach gains caused by FWC

would then directly increase its members’ mitigation obligations under the 2024 Plan. IGWA’s
argument is wholly without merit and misreads the requirements of the Ground Water Districts’
mitigation obligations in the 2024 Plan. First, the Districts’ storage water volume obligation is
set forth in Section 6.1:

6.1 Storage Water Volume. The Districts will secure 75,000 acre-
feet of storage water for the 2025 and 2026 irrigation seasons. In 2027, the
maximum volume of storage water the Districts are required to secure is capped at
82,500 acre-feet. If reach gains to the Near Blackfoot to Minidoka reach of the
Snake River in 2026 are greater than 2023 reach gains, the Districts will secure
75,000 acre-feet of storage for the 2027 irrigation season. If reach gains to the
Near Blackfoot to Minidoka reach of the Snake River in 2026 are less than or
equal to 2023 reach gains, the Districts will secure 82,500 acre-feet of storage for
the 2027 irrigation season. . . .

See Appendix A to IGWA Petition, 2024 Plan at 4 (underline added).

The Districts’ storage water obligation in 2027 is tied strictly to an unambiguous
comparison of 2026 annual reach gains to 2023 annual reach gains. The Districts’ obligation is
not tied to any evaluation as to “why” or “how” the reach gains in 2026 may be higher or lower
than 2023. Further, it is not based upon pumping reductions or evaluating impacts caused by
other junior water users. The Districts alone have the referenced storage water obligation
pursuant to their approved mitigation plan. In other words, IGWA cannot blame extrinsic factors
to justify some alleged “impact” on the Districts’ 2027 obligation. The storage obligation will
either be 75,000 acre-feet or 82,500 acre-feet, it’s that simple.

Similarly, the obligation is not dependent upon the Districts’ mitigation actions or the
mitigation actions of any other junior groundwater users that are not parties to the 2024 Plan. It

is simply a review and comparison of hydrologic data, that’s it. The obligation is not tied to
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whether or not a non-party groundwater user mitigates at the same level as the Districts as well.
As noted in the Coalition’s Brief in Response to Hearing Officer’s Request / Support of
Stipulated Mitigation Plan (Apr. 22, 2026), the Department has approved five (5) separate
mitigation plans with respect to the SWC delivery call. See SWC Resp. at 3. The various plans
are all different, and the Department has not required other applicants to mirror the Ground
Water Districts’ 2024 Plan or vice versa. CM Rule 43.03.0 does not require all stipulated plans
to be the same. Moreover, IGWA can point to no burden shifting of any mitigation obligation
under the agency’s methodology orders that would result from approval of the FWC stipulated
plan. See Final Order Regarding April 2026 Forecast Supply (Methodology Steps 1-3) (Apr. 17,
2026) at 6, n. 8 (“Due to the nature of the mitigation plans for SWID, the Ground Water Districts
.. . these entities do not need to establish that they can mitigate for their proportionate share of
the predicted IDS”).

In short, IGWA’s efforts to rewrite the Districts’ 2024 Plan storage water obligation and
claim that FWC is somehow tied to what the Districts are required to do under their own plan
should be rejected. IGWA does not have a “substantial interest” in this proceeding and there is
no meritorious reason for the Hearing Officer to reconsider the prior denial of IGWA’s petition
to intervene.

C. The Hearing Officer’s Approval Should be Affirmed.

The Hearing Officer approved FWC'’s stipulated mitigation plan. IGWA seeks
reconsideration of this approval and offers “conditions” that should be considered in the
alternative if its requested intervention is still denied. See Petition at 4-6. The Hearing Officer

should deny IGWA’s requests.
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First, IGWA did not file a timely protest and has not been granted intervention.
Therefore, IGWA has no legal standing to oppose the plan’s approval or offer conditions to be
included in that approval.?

Next, even if the Hearing Officer considers IGWA’s argument, it has no meritorious
position that warrants reconsideration of the plan’s approval. For example, IGWA vaguely
claims the plan “does not satisfy Conjunctive Management Rule 43.” Petition at 4. IGWA’s
claims are unsupported and can be rejected accordingly. Without a valid defense, IGWA then
makes a last-ditch plea to have the Hearing Officer include “conditions” on the approval so that
it can then “withdraw its protest.” Id. Again, IGWA did not file a timely protest required by the
CM Rules. Contrary to IGWA’s continued disillusion, there is no “protest” to withdraw. As
such, IGWA’s offer to “avoid the expense and burden of litigating the merits” of the FWC plan
rings hollow.

Finally, the Coalition objects to IGWA’s proposed “conditions” to withdraw its non-
existent protest. Petition at 6. Proposed conditions #1 and #2 are unnecessary as the plan is
stipulated to for purposes of 2026 and 2027. Proposed condition #3 is simply an end-around the
Hearing Officer’s approval as IGWA’s argument was unsuccessful and this vague condition is
just another way of including language that would equate to what IGWA argued in its petition to
intervene. Finally, proposed condition #4 is asking the Hearing Officer to include language for
IGWA’s benefit even though it was denied intervention and could not show any “substantial

interest” in this proceeding. Such a request makes no sense and should be denied accordingly.

2 IGWA’s request to have its petition considered as “comments” of a public witness is misplaced and should be
denied. See IGWA Petition at 1. Rule 355 allows a person who is not a party or called by a party, and who “desires
to testify at hearing” to be classified as a “public witness.” However, there was no hearing in this proceeding, thus
IGWA’s request should be denied. Further, the rule expressly prohibits public witnesses from seeking
reconsideration. See IDAPA 37.01.01.355 (“Public witnesses have not right to seek reconsideration...”).
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CONCLUSION
The Hearing Officer properly denied IGWA’s petition to intervene and properly
approved FWC’s stipulated mitigation plan. IGWA has provided no new information or valid
legal arguments that warrants reconsideration of those decisions. The Coalition requests the
Hearing Officer to IGWA’s petition accordingly.

DATED this 8" day May, 2026.

PARSONS BEHLE LATIMER PARSONS BEHLE LATIMER
/s/ Travis L. Thompson /s/ Norman M. Semanko
Travis L. Thompson Norman M. Semanko

Attorneys for A&B Irrigation District, Burley Irrigation — Attorneys for American Falls Reservoir
District, Milner Irr. District, North Side Canal Co., and District #2 & Minidoka Irrigation District
Twin Falls Canal Co.
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CERTIFICATE OF SERVICE

I hereby certify that on this 8" day of May, 2026, I served a true and correct copy of the
foregoing Surface Water Coalition’s Response to IGWA’s Petition for Reconsideration on the
following by the method indicated:

Hearing Officer Gerald F. Schroeder
Garrick Baxter

Sarah Tschohl

Idaho Dept. of Water Resources
gerald 23107@msn.com
garrick.baxter@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov
file@idwr.idaho.gov

Robert L. Harris
Holden, Kidwell PLLC
rharris@holdenlegal.com

T.J. Budge Skyler C. Johns

Racine Olson, PLLP sjohns@olsentagart.com
tj(@racineolson.com
tessa@racineolson.com

/s/ Travis L. Thompson
Travis L. Thompson
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