BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF FALLS WATER Docket No. CM-MP-2026-002
CO., INC.’S MITIGATION PLAN FOR
THE SURFACE WATER COALITION PRELIMINARY ORDER APPROVING
FALLS WATER’S STIPULATED
MITIGATION PLAN
ORDER DENYING IGWA’S PETITION
TO INTERVENE
BACKGROUND

On November 22, 2024, Falls Water Co., Inc. (“Falls”) submitted Falls Water Co., Inc.’s
CM Rule 43 Mitigation Plan (“Original Plan”) with the Idaho Department of Water Resources
(“Department”), pursuant to Rule 43 of the Department’s Rules for Conjunctive Management of
Surface and Ground Water Resources (“CM Rules”), IDAPA 37.03.11.043. The Surface Water
Coalition (“SWC”)! protested the Original Plan. Bonneville-Jefferson Ground Water District
and Idaho Ground Water Appropriators, Inc. (“IGWA”) were granted intervention on the
Original Plan matter, assigned Docket No. CM-MP-2024-004.

On February 4, 2026, Falls submitted the First Amended Falls Water Co., Inc.’s CM Rule
43 Mitigation Plan (“Amended Plan’) pursuant to CM Rule 43. Falls indicated on the face of the
plan that it “intended to completely supersede and replace Falls Water’s first mitigation plan.”
Amended Plan, at 1. This constituted a withdrawal of the Original Plan and Docket No. CM-
MP-2024-004 was dismissed. Preliminary Order Acknowledging Withdrawal and Dismissing
Contested Case, at 2 (Mar. 20, 2026). The Department published notice of the Amended Plan in
the Idaho Statesman, Mountain Home News, Idaho Mountain Express, Post Register, and Idaho
State Journal on February 18 and 25, 2026; in the Times News and Lewiston Tribune on
February 19 and 26, 2026; and in the Rexburg Standard Journal on February 20 and 27, 2026.
The Department did not receive any protests on the Amended Plan.

On March 16, 2026, the Department received IGWA'’s Petition to Intervene. IGWA
maintains that its petition was timely, that it has a substantial interest in the matter given Falls’
mitigation activities may affect IGWA members, that it will not broaden the issues since it
intends to monitor and participate as needed, and that no existing party represents its interests.

On March 18, 2026, Falls and the SWC filed a Joint Motion for Order Approving Falls
Water’s Stipulated Mitigation Plan (“Motion”). The Stipulated Mitigation Plan, attached to the
Motion as Exhibit A, is substantively the same as the Amended Plan but is now stipulated to by
the SWC. Exhibit 1 to the Stipulated Mitigation Plan lists Falls’ water rights included in the

' The SWC is comprised of A&B Irrigation District, Burley Irrigation District, Milner Irrigation District, North Side
Canal Company, Twin Falls Canal Company, American Falls Reservoir District #2, and Minidoka Irrigation
District.
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plan, and Exhibit 2 of the plan is a Storage Water Lease Agreement between Progressive
Irrigation District and Falls.

The terms of the Stipulated Mitigation Plan are attached to this order as Exhibit A. The
terms include: (1) a pumping reduction component, and (2) a storage water mitigation
component. Stipulated Mitigation Plan, at 3. Falls will calculate its total annual pumping
amount, subtract the nonconsumptive in-home use portion to determine the total annual
consumptive amount and multiply that figure by 11.4% to establish its pumping reduction
equivalent. Falls will divide the total annual consumptive amount by 1,795,034 acre-feet to
determine a percentage, then multiple that percentage by 75,000 acre-feet to calculate its storage
component. Falls will either recharge the leased storage water or directly deliver the leased
storage water to the SWC for irrigation purposes.

On March 20, 2026, the Director issued a notice of prehearing conference and
reappointed the Hearing Officer to consider the Amended Plan in this Docket No. CM-MP-2026-
002. Notice of Prehearing Conference,; Order Appointing Hearing Olfficer.

A prehearing conference was held April 16, 2026. During that conference, the parties
discussed IGWA'’s Petition to Intervene and the potential applicability of a 2015 decision by
Judge Wildman. See Memorandum Decision & Order, Cities of Bliss, et al. v. Spackman et al.,
In re Coalition of Cities’ Second Mitigation plan for the Distribution of Water to Water Right
Nos. 36-15501, 36-02551, and 36-07694 Held by Rangen, Inc. (Sept. 8, 2015) [hereinafter Bliss
Decision]. The parties were requested to file legal commentary on the Bliss Decision.

On April 22, 2026, the Department received Falls Water Co., Inc.’s Response to Hearing
Officer’s Request for Briefing (“Falls Response’), Surface Water Coalition’s Brief in Response
to Hearing Officer’s Request / Support of Stipulated Mitigation Plan (“SWC Response’), and
IGWA’s Supplemental Brief in Support of Petition to Intervene (“IGWA’s Response”).

ANALYSIS
I IGWA has not demonstrated a substantial interest to support intervention.

IGWA asks to be granted intervention because its petition was timely, it has a substantial
interest in the matter given that Falls’ mitigation activities may affect IGWA members, it will not
broaden the issues since it intends to monitor and participate as needed, and no existing party
represents its interests. IGWA further argues that no timely opposition to its intervention was
filed, and that its participation is necessary under the Bliss Decision for fear that Falls’ mitigation
obligations may shift the shortfall to its junior groundwater user members.? IGWA’s Response, at
2. Falls argues that IGWA fails to provide substantive details as to how the Stipulated Mitigation
Plan “transfers or imposes . . . any portion of the mitigation obligation attributable to Falls
Water” to IGWA’s ground water district members. Falls Response, at 9-10.

2IGWA and Falls both acknowledge that IGWA ’s Petition to Intervene was initially filed in the wrong docket
number, but this was harmless error. Compare IGWA’s Response, at 1; with Falls Response, at 6.
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The Department’s Rules of Procedure grants the Hearing Officer discretion in deciding
petitions to intervene. IDAPA 37.01.01.412.01.a; see also IDAPA 37.01.01.350-354. Rule 353
prescribes the legal standard for deciding petitions to intervene: “If a timely-filed petition to
intervene shows direct and substantial interest in any part of the subject matter of a contested
case and does not unduly broaden the issues, the agency shall grant intervention, subject to
reasonable conditions, unless the applicant’s interest is adequately represented by existing
parties.” IDAPA 37.01.01.353.01. The intervention standard includes four elements: (1)
timeliness, (2) substantial interest, (3) cannot broaden issues, and (4) not represented by other
parties.

IGWA fails to provide sufficient information to show it has a direct and substantial
interest in the proceeding to warrant its intervention. IGWA acknowledges that it “has elected to
file this petition to intervene rather than incur time and expense litigating the issue.” IGWA's Pet.
to Intervene, at 2. It further indicates that it intends to “effectively monitor these matters and
participate as needed.” Id. at 3. IGWA states that its ground water district member’s mitigation
obligations “are directly and materially affected by whether [Falls’] plan fully offsets the impacts
of [Falls’] junior groundwater pumping.” IGWA'’s Response, at 2. However, IGWA does not
state how or why its member ground water districts are impacted by Falls’ plan. IGWA has
failed to establish a substantial interest. IGWA’s Petition to Intervene is denied.

IL. The Stipulated Mitigation Plan is approved pursuant to CM Rule 43.03.0.

Idaho Code § 42-602 grants the Director authority to control the distribution and
administration of water within water districts in accordance with the prior appropriation doctrine.
The Director has authority to promulgate rules implementing the duties of the Department,
including rules governing water distribution. I.C. §§ 42-1805(8), 42-604. Pursuant to that
authority, the Department adopted the CM Rules.

The CM Rules “prescribe procedures for responding to a delivery call made by the holder
of a senior-priority surface or ground water right against the holder of a junior-priority ground
water right in an area having a common ground water supply.” IDAPA 37.03.11.001. CM Rule
42.02 prevents a senior water right holder “from making a delivery call for curtailment of
pumping of any well used by the holder of a junior-priority ground water right where use of
water under the junior-priority right is covered by an approved and effectively operating
mitigation plan.” IDAPA 37.03.11.042.02. CM Rule 43.01.a—d sets forth the required criteria for
submitting a mitigation plan to the Director. CM Rule 43.03 establishes the factors the Director
may consider “in determining whether a proposed mitigation plan will prevent injury to senior
rights.” IDAPA 37.03.11.043.03(a)—(0). One such factor includes: “Whether the petitioners and
respondents have entered into an agreement on an acceptable mitigation plan even though such
plan may not otherwise be fully in compliance with these provisions.” IDAPA
37.03.11.043.03(0).

Consistent with the Bliss Decision, the Department may reject a stipulated plan if it
places an additional burden on the Department “in the event the plan is not successfully
executed” or if it “transfer[s] or impose[s] upon any non-stipulating junior any portion of the
total mitigation obligation attributable to the stipulating junior’s diversion.” Bliss Decision, at 8,
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10. The Stipulated Mitigation Plan is consistent with the Bliss Decision because it does not cause
an additional burden on the Department to ensure it is implemented correctly and does not
impose an additional mitigation obligation upon a non-stipulating junior.

Falls and the SWC submitted the Stipulated Mitigation Plan pursuant to CM Rule
43.03.0. The term of the plan is for two years: 2026 and 2027. The plan includes a pumping
reduction and a storage water mitigation component. Falls will calculate its total annual pumping
amount, subtract the nonconsumptive in-home use portion to determine the total annual
consumptive amount, and multiply that figure by 11.4% to establish its pumping reduction
equivalent. Falls will divide the total annual consumptive amount by 1,795,034 acre-feet to
determine a percentage, then multiple that percentage by 75,000 acre-feet to calculate its storage
component. Falls will either recharge the leased storage water or directly deliver the leased
storage water to the SWC for irrigation purposes.

The Stipulated Mitigation Plan is approved.
ORDER
IT IS HEREBY ORDERED that IGWA'’s Petition to Intervene is DENIED

IT IS FURTHER ORDERED that the Stipulated Mitigation Plan submitted by Falls
Water Co. and the Surface Water Coalition is APPROVED.

W A

GERATD F.SCHROEDER
Hearing Officer

DATED this 1st day of May 2026.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 1st day of May 2026, the above and foregoing, was
served by the method indicated below, and addressed to the following:

Robert L. Harris, Esq.
HOLDEN, KIDWELL, HAHN & [ ] U.S. Mail, postage prepaid
CRAPO, P.L.L.C. X Email

PO Box 50130

Idaho Falls, ID 83405
rharris@holdenlegal.com

Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
PO Box 63

Twin Falls, Idaho 83303-0063
tthompson@parsonsbehle.com
abitzenburg@parsonsbehle.com

U.S. Mail, postage prepaid
Email

X

Norman M. Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main St. Suite 1300
Boise, Idaho 83702
nsemanko(@parsonsbehle.com
gkitamura@parsonsbehle.com

U.S. Mail, postage prepaid
Email

(N

Thomas J. Budge
RACINE OLSON, PLLP
PO Box 1391

Pocatello, Idaho 83204
tj@racineolson.com

U.S. Mail, postage prepaid
Email

X

Courtesy Copy to:
U.S. Mail, postage prepaid
Email

X

Skyler C. Johns

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403
sjohns@olsentaggart.com

Sara Ajeti &AW%

Deputy Attorney General
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EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)

The accompanying document is a “Preliminary Order” issued by the Idaho Department
of Water Resources (“Department”) pursuant to Idaho Code § 67-5243. This preliminary order
can and will become a final order without further action of the Department, unless a party
petitions for reconsideration, petitions for review, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION
(See Idaho Code § 67-5243(3))

Any party may file a petition for reconsideration of this preliminary order with the
Department within fourteen (14) days of the service date of this order as shown on the certificate
of service. Note: the petition must be received by the Department within this fourteen (14)
day period. The presiding officer will issue a written order disposing of the petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law.

PETITION FOR REVIEW (EXCEPTIONS)
(See Idaho Code § 67-5245)

Within fourteen (14) days after: (a) the service date of this preliminary order, (b) the
service date of a denial of a petition for reconsideration of this preliminary order, or (c) the
failure of the presiding officer to dispose of a petition for reconsideration of this preliminary
order within twenty-one (21) days, any party may petition the Director in writing to review any
part of this preliminary order by filing exceptions, and any supporting brief, with the
Department.! Any parties opposing the exceptions shall have fourteen (14) days from the service
date of the exceptions to file a brief. If the Director determines that oral argument is necessary,
the Director will provide reasonable notice to the parties of the place, date, and hour for the
argument.

The Director will issue a final order on exceptions within fifty-six (56) days of receipt of
the final written brief or oral argument, whichever is later, unless extended for good cause. The
Director may remand the matter for or hold an evidentiary hearing if further factual development
of the record is necessary before issuing a final order.

REQUEST FOR HEARING
(See Idaho Code § 42-1701A(3))

Unless the right to a hearing before the Director or the Water Resource Board is
otherwise provided by statute, any person aggrieved by any final decision, determination, order,

! The Director may decide to review this preliminary order upon his own motion. Should the Director decide to do
so, the Director will provide written notice to the parties within the period the parties are allowed to petition the
Director for review of the preliminary order.
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or action of the Director of the Department and who has not previously been afforded an
opportunity for a hearing on the matter shall be entitled to a hearing before the Director to
contest the action. The person shall file with the Director, within fifteen (15) days after receipt of
written notice of the action issued by the Director, or receipt of actual notice, a written petition
stating the grounds for contesting the action by the Director and requesting a hearing. Note: The
request must be received by the Department within this fifteen (15) day period.

CERTIFICATE OF SERVICE
(See IDAPA 37.01.01.053,37.01.01.202)

All documents filed with the Department in connection with a petition for
reconsideration, petition for review, or a request for hearing of this preliminary order shall be
served on all other parties to the proceeding in accordance with Rules 53 and 202 of the
Department’s Rules of Procedure.
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EXHIBIT A

Robert L. Harris, Esq. (ISB #7018)
rharris@holdenlegal.com

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130

1000 Riverwalk Drive, Suite 200

Idaho Falls, ID 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

Attorneys for Falls Water Co., Inc.

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

Docket No. CM-MP-2024-004
IN THE MATTER OF FALLS WATER
CO., INC.’S MITIGATION PLAN FOR STIPULATED

THE SURFACE WATER COALITION MITIGATION PLAN

THIS STIPULATED MITIGATION PLAN (this “Stipulation™) is made and entered into
to be effective as of the latest signature date set forth below, by and between the following
parties:

1. Falls Water, Inc. (“Falls Water”); and

2. A&B Irrigation District, American Falls Reservoir District #2, Burley
Irrigation District, Milner Irrigation District, Minidoka Irrigation District,
North Side Canal Company, and Twin Falls Canal Company (hereinafter,
collectively the “Coalition”).

Falls Water and the Coalition may hereinafter collectively be referred to individually as a
“Party” and collectively as the “Parties.”

RECITALS:

A. Falls Water filed its Falls Water Co., Inc.’s CM Rule 43 Mitigation Plan on November
22, 2024 (the “Initial Plan”) to receive approval for a mitigation plan to mitigate to the

Coalition, the calling senior-priority water right holders in the ongoing Coalition delivery
call.!

! The delivery call proceeding is captioned as: IN THE MATTER OF DISTRIBUTION

OF WATER TO VARIOUS WATER RIGHTS HELD BY OR FOR THE BENEFIT OF A&B IRRIGATION
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B. The Initial Plan was submitted pursuant to Rule 43 of the Idaho Department of Water
Resources’ (“IDWR” or “Department) Rules for Conjunctive Management of Surface
and Ground Water Resources found at IDAPA? 37.03.11 (hereinafter, the “CM Rules”).
Rule 43 of the CM Rules is hereafter referred to as “CM Rule 43.”

C. The Initial Plan was protested by the Coalition, which resulted in the above-captioned
administrative contested case.

D. The Initial Plan was amended by Falls Water on February 4, 2026, with submission of its
First Amended Falls Water Co., Inc.’s CM Rule 43 Mitigation Plan (the “Plan”).

E. Pursuant to CM Rule 43.01.b, the Plan is designed to mitigate material injury to water
rights held by members of the Coalition, and to provide safe harbor to ground water
rights held by Falls Water set forth on Exhibit 1 and any other junior priority ground
water rights obtained by Falls Water in the future.

F. Pursuant to CM Rule 43.01.c, the Plan identifies the water supply proposed to be used for
mitigation, which is storage water leased by Falls Water from Progressive Irrigation
District pursuant to the terms of the Storage Water Lease Agreement attached as Exhibit
2 hereto. Any circumstances or limitations on availability of such supplies.

G. Pursuant to CM Rule 43.01.d, the Plan includes information that will allow the Director
to evaluate the factors set forth in CM Rule 43.03.

H. The Plan is submitted pursuant to stipulation of Falls Water and the Coalition in
accordance with CM Rule 43.03.0.

DISTRICT, AMERICAN FALLS RESERVOIR DISTRICT #2, BURLEY IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA IRRIGATION DISTRICT, NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY.

2 “IDAPA” is an acronym for rules promulgated pursuant to the Idaho Administrative Procedure
Act (Chapter 52 of Title 67 of the Idaho Code). The IDAPA administrative rules can be accessed at
http://adminrules.idaho.gov/rules/current/index.html
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AGREEMENTS:

1. Withdrawal of Protest. Subject to the provisions of this Stipulation, the Coalition
hereby withdraws its protest to the Plan, and authorizes Falls Water to submit this
Stipulation as part of a motion in the above-captioned case for approval of the Plan.

2. Reservation of Rights. The Parties agree and acknowledge that this Stipulation only
resolves the protest to the Plan and that the Coalition reserves all rights to protest on the
same or similar bases other CM Rule 43 mitigation plans filed by Falls Water or other
water users in the future on the same or similar bases. The Parties further agree that this
Stipulation shall not constitute any binding precedent concerning the Parties’ positions on
future mitigation plans in any administrative or judicial proceedings. The Parties shall
not use this Stipulation in any other administrative or judicial proceedings for any
purpose, other than an action to enforce its terms as provided in paragraph 7 below.

3. Stipulated Mitigation Plan. The Parties stipulate to the Plan as described in Falls
Water’s filing dated February 4, 2026, which is described as follows:

The Plan is for a term of two years (2026 and 2027). The mitigation
occurring in a year under the Plan will be based on pumping numbers from the
prior year. The Plan is based upon certain percentages and associated calculations
related to with the stipulated mitigation plan between the Coalition and Idaho
Ground Water Appropriators, Inc. (the “SWC-IGWA Plan™).

The calculation of Falls Water’s yearly mitigation under the Plan requires
two separate calculations akin to the SWC-IGWA Plan’s pumping reductions and
lease of storage water, with the sum of the results of both arriving at the total
mitigation amount. All volumes described below will be represented in units of
acre-feet.

The first mitigation component is calculated as follows:

1. Total annual pumping from Falls Water is obtained from measuring
devices located on Falls Water’s wells (all of which are metered);

2. Non-consumptive pumping (in-house culinary use) is deducted from the
total pumping amount. Annual total non-consumptive pumping is
determined by summing the monthly diversions from November through
March?®, divided by 5, and then multiplying by 12 to calculate a yearly*
total non-consumptive pumping amount.

3 No irrigation is occurring during these months. Accordingly, it is reasonable to

assume that pumping during these months is solely for in-house, non-consumptive uses.
4 It is reasonable to assume that the diversion of in-house, non-consumptive use
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3. The total non-consumptive pumping amount is deducted from the total
pumping amount described in step 1 above to arrive at Falls Water’s total
annual consumptive pumping.

4. Total consumptive pumping is multiplied by 11.4%° to calculate the first
mitigation component amount.

The second mitigation component is calculated as follows:

1. Dividing the same total annual consumptive pumping amount calculated
in step 3 by 1,795,034° acre-feet, which will calculate a percentage.

2. The percentage is multiplied by the storage water lease component IGWA
is obligated to provide to the SWC under the SWC-IGWA Plan, which as
of today’s date is 75,000 acre-feet. The result of this calculation is the
second mitigation amount.

The total Falls Water mitigation amount is the sum of the first mitigation
amount and the second mitigation amount. Based on actual 2025 Falls Water
pumping numbers, a summary of the above calculations in spreadsheet form is
depicted here:

will remain constant throughout the year

> This is the average percentage of pumping reductions imposed by IGWA on its
patrons under the SWC-IGWA mitigation plan.

6 This number was obtained from IGWA and represents the total baseline pumping
of IGWA patrons.
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Mitigation Calculation: 2025 Falls Water Co. Pumping Numbers

= Hard Inputs
IGWA EQUIVALENT PUMPING REDUCTION PERCENTAGE COMPONENT OF IGWA MITIGATION PLAN
Average In-house | Total Non-Consumptive | Total Consumptive . . Falls Water
Pumping (AF) Per Pumpin; Pumpin; IGWA'S Pumping Mitigation Amount
. ping ping : Mitigation Amount
. In-house Pumping (AF) In-house N Reduction ~
Total Pumping (AF) . . Month (Average In-house (Total Pumping -Total R (Total Consumptive
(Nov. thru March Pumping) |Pumping Months| T . . Mitigation . .
(In-house Pumping| Pumping (AF) Per Month | Non-Consumptive Percentage Pumping XIGWA's
/ Months) X12) Pumping) g %)
Jan. 2025 156.06
Feb. 2025 143.52
6025 Mar. 2025 153.32 5 151.95 1823 4201.6 11.4% 478.99
Nov. 2025 150.81
Dec. 2025 156.03
TOTAL 759.74
IGWA EQUIVALENT STORAGE WATER LEASE COMPONENT OF IGWA MITIGATION PLAN
Percentage
Falls Wat.er IGWA Base Line Pumping (Falls Wat.er IGWA Storage Percentage X 75,000
Consumptive Amount (AF) Consumptive Lease Amount AF
Pumping (AF) Pumping/IGWA (75,000 AF)
4201.6 1,795,034 0.23407% 75,000.00 175.55
TOTAL MITIGATION OBLIGATION
TOTAL FALLS WATER 654.54
MITIGATION OBLIGATION :

As shown, the total calculated mitigation for 2026 is 654.54 acre-
feet.

Falls Water’s performance under the Plan will be measured on a
two-year average and all mitigation activities for each calendar year will
be reported to IDWR by April 1% of the year following such calendar year.

The calculated mitigation amount will either be (1) recharged
within recharge sites owned, operated, or leased by Progressive Irrigation
District, including recharge in Progressive’s canal system (provided the
recharge occurs at times when there are no irrigation deliveries. To the
extent Progressive Irrigation District’s facilities are not available, Falls
Water may also utilize recharge sites owned, operated, or leased by the
Idaho Water Resource Board (subject to approval by the Idaho Resource
Board)), or other sites approved by the parties.

If the April predicted In-Season Demand Shortfall under IDWR’s
applicable methodology order is 60,000 acre-feet or more, the Surface
Water Coalition may request direct delivery of storage water leased for
the Plan for irrigation purposes in lieu of recharge (up to the quantities
calculated for the total mitigation amount set forth above).
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Date:

Reliance Upon Statements/Integration and Merger. The Parties hereto specifically
acknowledge that they were represented by counsel in this matter and agree that other
than as is set forth herein, they have executed this Stipulation without relying upon any
statements or representations written or oral, as to any statement of law or fact made by
any other party or attorney. The Parties to this Stipulation have read and understand the
Stipulation and warrant and represent that this Stipulation is executed voluntarily and
without duress or undue influence on the part of or on behalf of any party. This
Stipulation represents the sole entire and integrated Stipulation by and between the
Parties hereto and supersedes any and all prior understandings or agreements whether
written or oral except as specifically provided herein.

Successors and Assigns. This Stipulation shall be binding upon and shall inure to the
benefit of each Parties’ officers, directors, shareholders, heirs, successors and assigns,
and shall be specifically enforceable.

Waiver and Modification. No provision of this Stipulation may be waived, modified, or
amended except by written agreement executed by all the Parties hereto.

Enforcement and Interpretation. This Stipulation is a valid and binding obligation of
the Parties, and their successors or assigns. It shall be admissible and enforceable
according to its terms, and venue in any subsequent action shall rest within the State of
Idaho. This Stipulation is subject to interpretation in accordance with the laws of the
State of Idaho.

Counterparts. This Stipulation may be executed in counterparts, each of which is
deemed an original but all of which constitute one and the same instrument. The
signature pages may be detached from each counterpart and combined into one
instrument.

Attorneys Fees. Each party shall bear their own attorney fees, costs, and expenses
associated with the above-captioned contested case. In any suit, action or appeal
therefrom, to enforce this Stipulation or any term or provision hereof, or to interpret this
Stipulation, the prevailing Party shall be entitled to recover all its costs reasonably
incurred therein (and on appeal), including reasonable attorneys’ fees.

FALLS WATER CO., INC.

March 16, 2026 Tt . *14'““"

By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn & Crapo, P.L.L.C.
Attorneys for Falls Water Co., Inc.
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Date:

Date:

A&B IRRIGATION  DISTRICT, BURLEY
IRRIGATION DISTRICT, MILNER IRRIGATION
DISTRICT, NORTH SIDE CANAL COMPANY,
AND TWIN FALLS CANAL COMPANY

f‘/ﬁﬂ;_’ _/; - —
/./ 3 7 <

By: Travis L. Thompson, of the firm Parsons Behle
and Latimer

Attorneys for A&B Irrigation District, Burley
Irrigation District, Twin Falls Canal Company,
North Side Canal Company, and Milner Irrigation
District

AMERICAN FALLS RESERVOIR DISTRICT #2
AND MINIDOKA IRRIGATION DISTRICT

By: Norman M. Semanko, of the firm Parsons
Behle and Latimer

Attorneys for American Falls Reservoir District #2
and Minidoka Irrigation District
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25-7148

25-7191

25-7418

25-7509

25-14035
25-14055
25-14114
25-14326
25-14327
25-14482
25-14483
25-14516
25-14517
25-7090

25-14440
25-14287
25-14301
25-14304
25-14313
25-14383
25-14385
25-14442
25-7593

25-14199
25-14236
25-7086

Exhibit 1
Falls Water Co., Inc.’s Water Rights
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Exhibit 2
Storage Water Lease Agreement
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STORAGE WATER LEASE AGREEMENT

THIS STORAGE WATER LEASE AGREEMENT (this “Agreement”) is made and
entered into to be effective as of the 1% day of April, 2026 (the “Effective Date”), by and
between Progressive Irrigation District, an irrigation district duly organized under the laws of
State of Idaho, of 2585 N. Ammon Rd., Idaho Falls, Idaho 83401 (hereinafter “District”), and ,
Falls Water Company, Inc., an Idaho corporation, whose address is 2180 N. Deborah Dr.,
Idaho Falls, ID 83401 (hereinafter “Company”). District and Company are individually a
“party” and together the “parties”.

RECITALS:

A. District is the holder of various contracts which entitle it to receive storage water that yields
to storage space in the upper Snake River basin storage system of reservoirs operated by the
United States Bureau of Reclamation.

B. Company is the owner and operator of three municipal provider water systems located in
eastern Idaho, generally referred to as the (1) Falls Water Company water system; (2)
Morningview water system; and (3) Taylor Mountain Water System.

C. Company currently participates in the Bonneville-Jefferson Groundwater District to mitigate
for its ground water diversions in response to a water call asserted by the Surface Water
Coalition (the “Coalition”).!

D. For various reasons, Company has decided to seek approval from the Idaho Department of
Water Resources (“IDWR” or “Department”) of its own mitigation plan under the
Conjunctive Management Rules (“CMRs”) found at IDAPA 37.03.11 (the “Plan”).

E. A necessary component to the mitigation plan is a reliable source of water. Subject to the
provisions below, District is willing to lease storage water to Company for its Plan.

F. This Agreement replaces and supersedes a prior Storage Water Lease Agreement with an
effective date of April 1, 2025 (signed by District on May 7, 2024, and Company on June 25,
2024). This Agreement is necessary to reflect terms and conditions resulting from
negotiations associated with the administrative contested case for the Plan.

! The individual members of the Surface Water Coalition are A&B Irrigation District, Burley Irrigation

District, Minidoka Irrigation District, Milner Irrigation District, American Falls Reservoir District #2, Twin Falls
Canal Company, and North Side Canal Company.
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IN CONSIDERATION of the mutual representations, warranties, and covenants

contained herein, the Parties, intending to be legally bound hereby, agree as follows:

AGREEMENTS:

Contingencies and Conditions Precedent. The parties expressly acknowledge and agree
that performance under this Agreement is fully contingent upon issuance of a final order
from IDWR approving the Company’s mitigation plan under the CMRs. In the event the
Plan is disallowed and/or no final order approving the mitigation plan is issued, this
Agreement shall be null and void and of no further effect and the parties shall be relieved of
any obligations in the Agreement.

Storage Water Leased.

(a) Storage Water Yield Contingency. In the event District receives a
storage water yield allocation of 60% or less to its reservoir space, District, in its sole
discretion and at is sole option, may elect not to lease any storage water to Company for
2026. District must provide notice to Company before June 23™ of the current irrigation
season as to whether it has elected not to lease water for 2026. If no notice is provided by
District in 2026, then storage water will be leased for the current irrigation season.

(b) Minimum Storage Water Leased. In the event District receives a
storage water yield greater than 60%, District will lease to Company up to 700 acre-feet per
year of District’s storage water in 2026 for the Term described below to be solely used for
mitigation purposes under the Plan.

(©) Additional Storage Water Leased. Notwithstanding the foregoing, at
Company’s option, and provided that Company provides notice to District on or before July
1% of the current irrigation season, Company shall have the right to lease up to an additional
700 acre-feet (for a total of 1,400 acre-feet) per year for mitigation purposes under the Plan
in a year where the District receives a storage water allocation equal to or greater than 80%
yield to its storage space. District may, in its sole discretion, designate to Water District 01
which storage water reservoir the storage water leased under this Agreement is leased from.
In the event additional storage water is leased as provided herein, District shall only be
obligated to lease, in 2027, the difference between the 2026 leased amount and the additional
storage water leased under this provision in 2027.2

(d) Minimum Storage Water Leased. Notwithstanding the foregoing,
District shall lease to Company up to 1,400 acre-feet total during the Term specified herein.

Term: The Term of this Agreement shall be two (2) years, commencing on the Effective
Date, and expiring on March 31, 2028.

2

As an example, if 1,000 AF is leased in 2024 (700 AF + 300 AF (additional storage water)), then Company

shall only be obligated to lease 400 AF in 2025 under this Agreement.
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Lease Price.

The Lease Price for each year of the Term shall vary depending on the yield to
District’s storage space as described in the following table:

Percentage Yield Lease Price
80% - 100% $125.00
60% - 79.99% $175.00

Payment of Lease Price. The Lease Price per year shall be paid by Company within 14
days of approval of Company’s Plan for 2026, and on or before April 1% for 2027 based on
the 80% to 100% yield price. Notwithstanding the foregoing, once the actual storage yield is
known, the parties will adjust the lease price as necessary and shall pay the additional lease
amount or refund any overpayment of the lease amount as necessary.

Direct Delivery of Water to the Coalition. If the April predicted In-Season Demand
Shortfall under IDWR’s applicable methodology order is 60,000 acre-feet or more, the
Coalition may request—and District hereby consents to—the direct delivery of storage water
leased for the Plan for irrigation purposes in lieu of recharge (up to the quantities calculated
for the total mitigation amount calculated under the Plan) to be delivered to one or more
water delivery locations of the individual members of the Coalition, as directed by the
Coalition. If direct delivery of water is requested, Company shall remain obligated to pay the
carrying/recharge fee described in the following paragraph.

District’s First Option to Recharge Leased Storage Water. District shall have the first
option to recharge the storage water leased under this Agreement at any of District’s
approved recharge sites, and by signing below, herein exercises such first option to recharge.
District may charge Company a carrying/recharge fee of Ten Dollars ($10.00) per acre-foot
to accomplish the recharge (to be paid at the same time as the Lease Price), which
carrying/recharge fee may be adjusted from time to time, but in no event, shall the
carrying/recharge fee be greater than the amount charged by District for carrying/recharge of
water for any other water user by District. In the event District elects to waive the first right
to recharge the leased storage water for a lease year, District shall notify Company in writing
on or before April 15" of such lease year. Such waiver shall only be effective for one year.
In the event District commits to recharge water under this Agreement but later determines
District does not have the physical capacity/ability to perform such recharge, District shall
notify Company immediately, refund any paid carrying fee for the storage water not yet
recharged, and provide any necessary authorization for Company to recharge storage water
leased under this Agreement elsewhere.

Application For Temporary Approval of Water Use. In a year with available water
supply during the Term, Company may file with the Department an Application for
Temporary Approval of Water Use as provided in Idaho Code § 42-202A. District hereby
provides authorization for Company to submit such application and describe the point of
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10.

11.

12.

13.

diversion and place of use under such application as District’s system. In the event water is
diverted under such application, District may charge Company a carrying/recharge fee of Ten
Dollars ($10.00) per acre-foot to accomplish the recharge (to be paid at the same time as the
Lease Price), which carrying/recharge fee may be adjusted from time to time, but in no event,
shall the carrying/recharge fee be greater than the amount charged by District for
carrying/recharge of water for any other water user by District. In the event water diverted
under such application is accomplished, Company may deduct the amount recharged from
the minimum amount of storage water leased under this Agreement as provided in Paragraph
2.

Indemnification. District shall obtain all necessary approvals for use of the recharge sites
where storage water leased under this Agreement is recharged. District shall and does hereby
indemnify Company against, and agrees to hold Company harmless from, any claim, demand
or suit for any claim against Company associated with or in any way related to recharge of
water under this Agreement based on any act by or agreement or contract with District, or
any individual or entity affiliated with District, and for all losses, obligations, costs,
expenses, and fees (including attorneys’ fees) incurred by Company on account of or arising
from any such claim, demand, or suit.

Water District Determination on Last-to-Fill Provision Concerning Use of Storage
Water. In the event there is a determination that storage water leased under this Agreement
is subject to any last-to-fill rule or procedure assessed and/or applied against District the
following storage water year, District agrees to the imposition/application of such rules or
procedures and no additional financial assessment or charge shall be made to the Company.

Water District 1 Fees. Company shall pay any fees charged by Water District 1 for lease of
storage water described herein.

Water District 1 Lease Form. District and Company agree to execute Water District’s 1°s
standard form for leases of storage water for ground water recharge in addition to this
Agreement.

Miscellaneous.

(a) Merger. This Agreement supersedes any and all other written or verbal agreements
between the parties hereto regarding the lease of storage water for the Plan. Neither
Company nor District shall be bound by any understanding, agreement, promise,
representation, or stipulation, express or implied, not specifically contained herein.

(b) Further Documents. The parties hereby agree that they shall sign such other and
further documents as may be required to carry into effect the terms and conditions of
this Agreement.

(c) Enforceability. The validity or enforceability of any term, phrase, clause, paragraph,
restriction, covenant, agreement, or other provision hereof, shall in no way affect the
validity or enforcement of the remaining provisions, or any part hereof.
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(d) Counterparts. This Agreement may be executed in any number of counterparts for
all the convenience of the parties, all of which, when taken together and after
execution by all parties hereto, shall constitute one and the same Agreement.

(e) Governing Law. This Agreement shall be governed by the laws of the State of
Idaho.

(f) Successors. This Agreement is for the benefit only of the parties hereto and shall
inure to the benefit of and bind their respective heirs, agents, personal representatives,
successors and assigns.

(g) Essence of Time. Time is of the essence in this Agreement.
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IN WITNESS WHEREOF, the undersigned have duly executed this Agreement effective
on the date set forth above.

“DISTRICT™

Progressive lrrigation District

Dated: ;Z 1/3 I/.Za 2-6 By:

“COMPANY”

Falls Water Company, Inc.

Dated: >/ 18/2026 By: m$ ;Q&

President
Its:
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