BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER | Docket No. CM-DC-2010-001
TO VARIOUS WATER RIGHTS HELD BY OR
FOR THE BENEFIT OF A&B IRRIGATION ORDER DENYING MOTION
DISTRICT, AMERICAN FALLS RESERVOIR FOR SERVICE OF MITIGATION
DISTRICT #2, BURLEY IRRIGATION DISTRICT, | PLANS

MILNER IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE CANAL
COMPANY, AND TWIN FALLS CANAL
COMPANY

BACKGROUND

On March 30, 2026, Idaho Ground Water Appropriators, Inc. (“IGWA”) filed a Motion
for Service of Mitigation Plans (“Motion’) with the Director of the Idaho Department of Water
Resources (“Department”). The Motion asks the Director to issue an order requiring the
Department to serve all mitigation plans filed in the Surface Water Coalition (“SWC”) Delivery
Call under Docket No. CM-DC-2010-001 upon all parties of record in this docket. Motion, at 1.

The Director has considered the Motion and is denying it for the reasons discussed below.
ANALYSIS

Once the Director receives a proposed mitigation plan that meets the requirements of
Rule 43.01 of the Department’s Rules for Conjunctive Management of Surface and Ground
Water Resources (“CM Rules”), IDAPA 37.03.11, the Director will publish notice of the
proposed mitigation plan pursuant to Rule 43.02. That rule requires the Director to provide
notice of a proposed mitigation plan in accordance with the procedural provisions of Idaho Code
§ 42-222(1). IDAPA 37.03.11.043.02. Pursuant to that statute, the Department is to provide
notice in a similar manner as applications for new water rights under Idaho Code § 42-203A. The
manner of notice is publication in a newspaper of general circulation at least once each week for
two successive weeks. 1.C. § 42-203A(2). The notice must also be accessible from the
Department’s internet homepage, though the newspaper publication is the official notice and any
“errors or omissions in the notices accessible from the internet webpage do not invalidate the
published notice.” I.C. § 42-203A(3). This form of notice is reasonably calculated to inform
affected persons and afford them opportunity to respond.

IGWA argues that mitigation plans are filings which affect the merits of a contested case
and that such filings are ordinarily served upon parties or their representatives pursuant to Rule
53 of the Department’s Rules of Procedure (IDAPA 37.01.01). Motion, at 2. The language
involving submissions that affect the merits of a contested case cannot be found in the cited
section, nor any other section, of IDAPA 37.01.01.

ORDER DENYING MOTION FOR SERVICE OF MITIGATION PLANS—Page 1



In addition, Rule 53.03(a) requires that notices and orders issued by the Department be
served upon parties or their representatives. Submitting a mitigation plan is the start of a new
contested case with a new docket number. A person is not entitled to personal service of notices
or orders issued in the new contested case until they become a party by protesting the mitigation
plan. A proposed mitigation plan may affect persons who are not already parties to the
underlying SWC Delivery Call, assigned Docket No. CM-DC-2010-001. Accordingly,
newspaper publication provides a consistent and uniform method of notice and opportunity to be
heard applicable to all interested persons, including existing participants in the SWC Delivery
Call.

IGWA also argues that the Department’s reliance solely on publication does not satisfy
the standard for due process. Motion, at 2. IGWA contends that “requiring parties to monitor
newspaper publications in order to preserve participation rights in a proceeding to which they are
already parties imposes an unnecessary procedural burden and creates a substantial risk that such
parties will be deprived of a meaningful opportunity to be heard.” Motion, at 2. As discussed
above, parties to the underlying SWC Delivery Call are not automatically parties to new
mitigation plans and the notice requirements provide equal opportunity for non-parties and
parties to the SWC Delivery Call to participate in the proceedings.

Requiring the Department to provide individualized notice for each mitigation plan filing
would impose an impractical administrative burden given the volume and variety of filings that
occur over the course of a contested case. Mitigation plans are not the only submissions that may
affect a party’s rights. Singling out mitigation plans for heightened notice obligations could
invite the expansion of similar demands for individualized notice for virtually every filing in the
proceeding. Granting this request, and possible future expansion of notice requirements will
undermine efficiency and potentially delay proceedings. The fact that the Department maintains
a service list and is aware of the identities of participating parties does not change this analysis.
The existence of a list does not eliminate the Department’s burden of tracking, preparing, and
issuing individualized notices for each qualifying proceeding. It also does not change the
expectation that parties who are actively participating in the proceeding remain informed of
development through the established notice procedures.

For these reasons, the Director will deny IGWA’s Motion.
ORDER

IT IS HEREBY ORDERED that IGWA’s Motion for Service of Mitigation Plans is
DENIED.

Dated this 7th day of April 2026.

MATHEW WEAVER
Director
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stschohl
Mat Weaver


CERTIFICATE OF SERVICE

I HEREBY certify that on this 7th day of April 2026, the above and foregoing, was
served by the method indicated below, and addressed to the following:

John K. Simpson
IdaH20, PLLC

PO Box 152

Boise, ID 83701-0152
iks@idahowaters.com

X
X

U.S. Mail, postage prepaid
Email

Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
PO Box 63

Twin Falls, ID 83303-0063
tthompson@parsonsbehle.com
abitzenburg@parsonsbehle.com

XX

U.S. Mail, postage prepaid
Email

Norman M. Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main Street, Suite 1300
Boise, Idaho 83702
nsemanko@parsonsbehle.com

gkitamura@parsonsbehle.com

XX

U.S. Mail, postage prepaid
Email

Thomas J. Budge
RACINE OLSON

PO Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com

XX

U.S. Mail, postage prepaid
Email

David W. Gehlert
Natural Resources Section

U.S. DOJ, Environment and Natural Resources Div.

999 18t St., South Terrace, Suite 370
Denver, CO 80202
david.gehlert@usdoj.gov

XX

U.S. Mail, postage prepaid
Email

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road
Boise, ID 83706-1234
mhoward@usbr.gov

X
X

U.S. Mail, postage prepaid
Email

Sarah A Klahn

Maximilian C. Bricker
Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com

mbricker@somachlaw.com

XX

U.S. Mail, postage prepaid
Email

Rich Diehl

City of Pocatello
PO Box 4169
Pocatello, ID 83205
rdiehl@pocatello.us

XX

U.S. Mail, postage prepaid
Email
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Candice McHugh

Jerome, ID 83338
rewilliams@wmlattys.com

Chris Bromley X U.S. Mail, postage prepaid
MCHUGH BROMLEY, PLLC DX Email

PO Box 107

Boise, ID 83701

cmchugh@mchughbromley.com

cbromley@mchughbromley.com

Robert E. Williams . .
WILLIAMS, MESERVY, & LOTHSPEICH, LLP [X] U.S. Mail, postage prepaid
PO Box 168 X Email

Robert L. Harris

Steven L. Taggart

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403

sjohns@olsentaggart.com
nolsen@olsentaggart.com
staggart@olsentaggart.com

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC D US. Mail, postage prepaid

PO Box 50130 DI Email

Idaho Falls, ID 83405

rharris@holdenlegal.com

Michael A. Kirkham . .

City Attorney, City of Idaho Falls X Us. .Mall’ postage prepaid

PO Box 50220 DI Email

Idaho Falls, ID 83405

mkirkham@idahofallsidaho.gov

IS\II;}tllllzrn?\'/[tk();z:n X U.S. Mail, postage prepaid
X Email

Dylan Anderson

DYLAN ANDERSON LAW PLLC
PO Box 35

Rexburg, Idaho 83440

dylan@dylanandersonlaw.com

U.S. Mail, postage prepaid
Email

XX

COURTESY COPIES VIA EMAIL TO:

Craig Chandler
IDWR—Eastern Region

craig.chandler@jidwr.idaho.gov

Corey Skinner
IDWR—Southern Region
corey.skinner@jidwr.idaho.gov

William A. Parsons
PARSONS, LOVELAND, SHIRLEY & MILLER, LLP

wparsons @[gmt.org

wparsons@magicvalley.law

Jerry R. Rigby

RIGBY, ANDRUS & RIGBY LAW, PLLC
PO Box 250

Rexburg, ID 83440

jrigby@rex-law.com

Andrew J. Waldera

SAWTOOTH LAW OFFICES, PLLC
1101 W. River Street, Suite 110
Boise, Idaho 83702
andy@sawtoothlaw.com

///

Sarah Tschohl
Paralegal
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