BEFORE THE DEPARTMENT OF WATER RESUGURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER )
TO VARIOUS WATER RIGHTS HELD BY OR FOR )
THE BENEFIT OF A&B IRRIGATION DISTRICT, )
AMERICAN FALLS RESERVOIR DISTRICT #2, ) ORDER DENYING JOINT
BURLEY IRRIGATION DISTRICT, MILNER ) MOTION TO VACATE
IRRIGATION DISTRICT, MINIDOKA IRRIGATION ) HEARING ON IGWA’S 2007
DISTRICT, NORTH SIDE CANAL COMPANY, ) REPLACEMENT WATER

)

)

)

)

AND TWIN FALLS CANAL COMPANY PLAN

(Water District Nos. 34, 110, 120, and 130)

On May 23, 2007, the Director of the Department of Water Resources (“Director” or
“Department”) issued his Fifth Supplemental Order Amending Replacement Water Requirements
Final 2006 & Estimated 2007 (“May 23 Order”), Among other things, the May 23 Order
conditionally approved the Tdaho Ground Water Appropriators, Inc.’s (“IGWA™) 2007
replacement water plan, as amended (2007 Replacement Plan™). In addition to conditionally
accepting the 2007 Replacement Plan, the Director granted the Surface Water Coalition’s request
for hearing on the Plan. A scheduling order issued contemporaneously with the May 23 Order
set a hearing on the 2007 Replacement Plan for June 21, 2007. Notice of Status Conference and
Notice Setting Hearing (May 23, 2007). A status conference to discuss the June 21 hearing was
set for June 5, 2007.

On June 4, 2007, IGWA and the City of Pocatello (“City”) requested that the hearing on
the 2007 Replacement Plan be vacated. Pocatello’s and IGWA s Joint Motion to Vacate June
21, 2007 Hearing on SWC'’s Motion to Dismiss IGWA's Replacement Plan (“Motion to Vacate™).
The Motion to Vacate argued that a hearing was not necessary for various reasons. First, the
Motion to Vacate stated that the Surface Water Coalition’s previous protest and motion to
dismiss the 2007 Replacement Plan are premature or have been mooted by the Director’s
conditional approval of the Plan. Second, until a hearing has been held on all orders issued by
the Director in the overall matter of the Surface Water Coalition’s call for delivery of senior
natural flow and storage water rights, it would not be possible to have a hearing on the adequacy
or lawfulness of the 2007 Replacement Plan. Finally, IGWA and the City stated their concern
that the Surface Water Coalition’s protest and motion to dismiss the 2007 Replacement Plan is
“merely another diversionary tactic down which the SWC would like to take the Department and
the ground water users in order to avoid a hearing on the May 2, 2005 Order.” Motion to Vacate
at 2. ‘

As argued, however, by the Surface Water Coalition in its June 4, 2007 Petition for
Reconsideration and Review of Fifth Supplemental Order Amending Replacement Water
Requirements Final 2006 & Estimated 2007, there are any number of issues that should be
addressed by the Director regarding the 2007 Replacement Plan, particularly the Plan’s ability to
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provide certainty to members of the Surface Water Coalition that replacement water will be
made available in a imely manner to mitigate for material injury.

On June 5, 2007, the Director conducted a status conference on the June 21 hearing.
During the status conference, the parties requested that the Director provide guidance on the
purpose and scope of the June 21 hearing on the 2007 Replacement Plan.

Based on argument raised through prior briefing and discussion at the June 5 status
conference, the Director should not vacate the hearing on the 2007 Replacement Plan. The 2007
Replacement Plan was conditionally approved by the Director upon a subsequent showing by
IGWA of the Plan’s ability to provide timely, in-season replacement water and reasonable
carryover water. A hearing on the 2007 Replacement Plan is appropriate in order to provide the
Director with additional information on timely acquisitions of water and other interested parties
the opportunity to cross-examine any witnesses called by IGWA in support of its Plan and raise
argument.

The hearing on the 2007 Replacement Plan is limited in scope to presentation of
information regarding the implementation of the Plan by IGWA to demonstrate that timely, in-
season replacement water and reasonable carryover water can be provided to members of the
Surface Water Coalition. I[GWA should be prepared to identify with specificity the water it has
acquired, the quantities it has acquired, and the means by which such water can be timely
delivered to members of the Surface Water Coalition. Based on IGWA’s concerns that
disclosure of its sources of water may prejudice its subsequent acquisition, the Director may
review such information confidentially, to the extent that argument at the hearing supports such
review.

The hearing on IGWA’s 2007 Replacement Plan will not include argument or
presentation of evidence on any other orders issued by the Director, or the Director’s method and
computation of material injury.

IGWA requested at the status conference on June 5, 2007, that if the hearing is not

vacated it be rescheduled to June 22, 2007, in order to accommodate the attendance of IGWA’s
principal witness.

ORDER

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:

The City of Pocatello and the Idaho Ground Water Appropriators’ Joint Motion fo Vacate
June 21, 2007 Hearing on SWC'’s Motion to Dismiss IGWA's Replacement Plan is DENIED.
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The hearing requested by the Surface Water Coalition on IGWA’s 2007 Replacement
Plan will be rescheduled for June 22, 2007,

DATED this /] day of June, 2007,

DAVID R TUTHILL J%}
Director
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[HEREBY CERTIFY that on this

CERTIFICATE OF SERVICE

day of June, 2007, the above and foregoing, was

served by the method indicated below, and addressed to the following:

TOM ARKOOSH
ARKOOSH LAW OFFICES
PO BOX 32

GOODING ID 83330

(208) 934-8873
alo/@cableone.net

W. KENT FLETCHER
FLETCHER LAW OFFICE
PO BOX 248

BURLEY ID 83318-0248
(208) 878-2548

wkti@pmt.org

ROGER D. LING

LING ROBINSON

PO BOX 396

RUPERT ID 83350-0396
(208) 436-6804
Inrlaw(fipmt.org

JOHN ROSHOLT

TRAVIS THOMPSON
BARKER ROSHOLT

113 MAIN AVE WEST STE 303
TWIN FALLS 1D 83301-6167
(208) 735-2444
ar{tnidahowaters.com
tlti@idahowaters.com

JOHN SIMPSON
BARKER ROSHOLT
PO BOX 2139

ROISE ID 83701-2139
(208) 344-6034
ikst@idahowaters.com

RANDY BUDGE

CANDICE MCHUGH
RACINE OLSON

PO BOX 139]

POCATELLO ID 83204-1391
rch@racinelaw.net
cmmi{@racinelaw.net
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(x) U.S. Mail, Postage Prepaid
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SCOTT CAMPREELL
MOFFATT THOMAS
PO BOX 829

BOISE ID 83701
(208) 385-5384
sicfmimoffatt.com

KATHLEEN CARR
U.S. DEPT INTERIOR

960 BROADWAY STE 400
BOISE ID 83706

(208) 334-1378

MATT HOWARD

US BUREAU OF RECLAMATION
1150 N CURTIS ROAD

BOISE ID 83706-1234

{208) 378-5003
mhoward(@pn.ushr.gov

LYLE SWANK

IDWR

900 N SKYLINE DR

IDAHO FALLS ID 83402-6105
(208) 525-7177
lyle.swank(@idwr.idaho.gov

ALLEN MERRITT

CINDY YENTER

IDWR

1341 FILLMORE ST STE 200
TWIN FALLS ID 83301-3033
(208) 736-3037
allen.merritti@idwr.idaho.gov
cindy.yventerf@idwr.idaho,gov

JOSEPHINE BEEMAN
BEEMAN & ASSOC.

409 W JEFFERSON

BOISE ID 83702

(208) 331-0954
jo.beemanibeemanlaw.com

MICHAEL GILMORE
ATTORNEY GENERAL’S OFFC
PO BOX 83720

BOISE ID 83720-0010

(208) 334-2830
mike.gilmore@ag.idaho.gov
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TERRY UHLING
JR SIMPLOT CO
999 MAIN STREET
BOISE ID 83702
tuhling@simplof.com

SARAH KLAHN

WILLIAM A HILLHOUSE 11
AMY W BEATIE

WHITE JANKOWSKI

511 16™ ST STE 500
DENVER CO 80202
sarahk(@white-jankowski.com
billh{@white-jankowski.com
amyb(@white-jankowski.com

JAMES TUCKER

IDAHO POWER CO

1221 WIDABHO ST

BOISE ID 83702
jamestucker@idahopower.com

JAMES LOCHHEAD
ADAM DEVOE
BROWNSTEIN HYATT
410 17™ ST 22™° FLOOR
DENVER CO 80202
ilochheadi@bhf-law.com
adevoe(@bhf-law.com

MICHAEL C. CREAMER
GIVENS PURSLEY

601 W BANNOCK

PO BOX 2720

BOISE ID 83701-2720
meetdgivenspursiey.com
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ictoria Wigle Q
Administrative Assistant % the Director

Idaho Department of Water Resources
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