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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF) 
WATER TO VARIOUS WATER RIGHTS) 
HELD BY OR FOR THE BENEFIT OF ) 
A&B IRRIGATION DISTRICT, ) 
AMERICAN FALLS RESERVOIR ) 
DISTRICT #2, BURLEY IRRIGATION ) 
DISTRICT, MILNERIRRIGATION ) 
DISTRICT, MINIDOKA IRRIGATION ) 
DISTRICT, NORTH SIDE CANAL ) 
COMPANY, AND TWIN FALLS ) 
CANAL COMPANY ) 

MOTION FOR ST A Y 

COMES NOW The Surface Water Coalition ("SWC"), pursuant to Rule 780 of 

the Rules of Practice and Procedure of the Department of Water Resources and herein 

moves the Court for a stay of the Scheduling Order dated November 25, 2005, setting the 
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hearing in this matter for March 6, 2006. This motion is made for the reason that the 

conjunctive management rules pursuant to which the Director is proceeding, are under 

direct challenge in the District Court in and for the County of Gooding through the 

complaint, a true and correct copy of which is attached hereto and incorporated herein by 

this reference as though the same was set forth in full. Resolution of the Gooding County 

Case # CV 2005-600 is expected by summary judgment. Although the timing is 

uncertain, Judge Wood has expressed a desire to have an opinion issued before the 

conclusion of the current session of the Idaho Legislator, which time may reasonably be 

estimated to be April I, 2006. 

DATED this lCJ day of January, 2006. 

ARKOOSH LAW OFFICES, CHTD. BARKER ROSHOLT & SIMPSON 

,e;-·· 
C. Tom Arkoosh Trav~f;:t= 

LING ROBINSON & WALKER FLETCHER LAW OFFICE 

RogerD. Lin 
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CERTIFICATE OF SERVICE 

I hereby certify that on the ~ day of January, 2006, I served a true and correct 
copy of the foregoing document(s) on the person(s) listed below, in the manner indicated: 

Josephine P. Beeman 
BEEMAN & ASSOCIATES, PC 
409 West Jefferson 
Boise, ID 83702 

Scott L. Campbell 
MOFFATT THOMAS 
Post Office Box 829 
Boise, ID 83701-0829 

Ronald D. Carlson 
Lewis Rounds 
IDAHO DEPARTMENT OF 
WATER RESOURCES 
Eastern Regional Office 
900 North Skyline Drive, Suite A 
Idaho Falls, ID 83402-6 I 05 

Kathleen M. Carr 
OFFICE OF THE FIELD SOLICITOR 
550 West Fort Street, MSC 020 
Boise, ID 83724 

Karl J. Dreher, Director 
Attn: Victoria Wigle, 
Administrative Assistant to Mr. Dreher 
IDAHO DEPARTMENT OF 
WATER RESOURCES 
Post Office Box 83 720 
Boise, ID 83720-0098 

Jeffrey C. Fereday 
Michael C. Creamer 
GIVENS PURSLEY, LLP 
Post Office Box 2720 
Boise, ID 83701-2720 
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Michael S. Gilmore 
OFFICE OF THE ATTORNEY 
GENERAL 
Post Office Box 83720 
Boise, ID 83720-0010 

Matt Howard 
US. BUREAU OF RECLAMATION 
Pacific Northwest Region 
1150 North Curtis Road 
Boise, ID 83706-1234 

Sa rah A. Klahn 
WHITE & JANKOWSKI, LLP 
511 16th Street, Suite 500 
Denver, CO 80202 

James S. Lochhead 
Adam T. Devoe 
BROWNSTEIN HYATT & FARBER 
410 1 7'h Street, 22nd Floor 
Denver, CO 80202 

Allen Merritt 
Cindy Yenter 
IDAHO DEPARTMENT OF 
WATER RESOURCES 
1341 Fillmore Street, Suite 200 
Twin Falls, ID 83301-3033 

James C Tucker 
IDAHO POWER COMPANY 
1221 West Idaho Street 
Boise, ID 83702-5627 

Terry T. Uhling 
J.R SIMPLOT COMPANY 
999 Main Street 
Boise, ID 83702 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN A.c"ID FOR THE COUNTY OF GOODING 

AMERICAN FALLS RESERVOIR DISTRICT ) 
#2, A & B IRRIGATION DISTRICT, BURLEY) 
IRRIGATION DISTRICT, ) 
MINIDOKA ) 

IRRIGATION DISTRICT, and TWIN FALLS ) 
CANAL COMPANY, ) 

Plaintiffs, 

vs. 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES and KARL DREHER, 
its Director, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_______________ ) 

CaseNoW -,;2.oos--G o-cJ 

COMPLAINT 

Fee Category: A.l. 
Filing Fee: $82.00 

COME NOW the plaintiffs American Falls Reservoir District #2, A & B 

Inigation Disttict, Burley Inigation District, Minidoka Inigation District, and Twin Falls 

Canal Company, and petition the Court for declaratory judgment pursuant to § 67-5278 

and § 10-1201, et seq, Idaho Code, regarding the validity and constitutionality of the 
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Rules of Con1unctive Management of Surface and Grouncl Water Resources", lDAYA 

37.03.11 et seq., as promulgated by the ldaho Depmiment of Water Resources (hereinafter 

"ID\:VR "), and in support thereof, allege: 

COUNT I 

1. American Falls Reservoir District #2 is a duly orgm1ized irrigation 

clist1i.ct under the laws of the State of ldaho. 

2. American Falls Resen1oir District #2 does business in Gooding County, 

Idaho, and Gooding County is the proper venue for filing this action pursuant to Idaho 

Code § 67-5272(c). 

3. A & B Irrigation District is an irrigation district organized and existing 

under the laws of the State of Idaho. 

4. Burley Irrigation District is an irrigation district organized and existing 

under the laws of the State of Idaho. 

5. Minidoka Irrigation District is a duly organized irrigation district under 

the laws of the State of Idaho. 

6. Twin Falls Canal Company is a non-profit Idaho corporation organized 

under the laws of the State of Idaho. 

7. IDWR is an administrative agency of the State of Idaho. The Director 

of IDWR is authorized, pursuant to Idaho Code § 42-603, to adopt rules and regulations 

for the distribution of water from all sources as shall be necessary to carry out the laws in 

accordance with the priorities of the rights of the users thereof 

8. On or about October 7, 1994, the Director of IDWR promulgated 

administrative rules cited as IDAP A 37, Title 03, Chapter 11, also known as the "Rules 

for Conjunctive Management of Surface and Ground Water Resources" (hereinafter the 

"Rules"), a true copy of which is attached hereto as Exhibit "A." All exhibits are by 

reference incorporated herein. 
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9. Pursuant to ldahc, Code 0 67-5201 (15). pbntiffs are ··persons" entitled 

to seek declaratory relief in accordance with Jdabo Code§ 67-527S. 

10. Plaintiffs are the holders of various natural flow and storage water 

rights (hereinafter "Rights") dating from the early 1900's which grant plaintiffs the 

right to diver1 water from the Snake River in ldaho, with certain priorities, including 

the rights set fmih below: 

A. American Falls Reservoir District #2 Water Right No. 01-

00006 in the amount of 1,700 cfs, with a priority date of March 20, 1921. 

B. American Fa!ls Reservoir District #2 holds a contractual right 111 

the amount of 393,550 acre-feet of storage space in American Falls Reservoir. 1 

C. The A&B Irrigation District Water Right No. 01-00014 in the 

amount of 267 cfs, with a priority date of April 1, 1939. 

D. A&B Irrigation District holds contractual rights in the amounts 

of 46,826 acre-feet of storage space in i\.:merican Falls reservoir and 90,800 acre-feet of 

storage space in Palisades Reservoir, for a total of 137,626 acre-feet of storage space.2 

E. The Burley Inigation District holds the following surface water 

rights: 

(]) Water Right No. 01-00007 in the amount of 163.4 cfs, 

with a priority date of April 1, 1939; 

(2) Water Right No. Ol-00211B in the amount of655.88 

cfs, with a priority date of March 26, 1903; 

1 The United States Bureau of Reclamation holds various water rights for the diversion of water from 
the Snake River for irrigation., reservoir storage for irrigation, and reservoir releases for inigation and 
incidental power generation under some rights. The nature and extent of the spaceholers' ownership 
interests in the storage water rights is currently at issue before the Idaho Supreme Court on appeal from 
the SRBA District Court (Case No. 39576, Consolidated Subcase No. 91-63). The plaintiffs own 
storage space in these reservoirs pursuant to contracts they entered into with Reclamation, and in some 
cases have filed their own storage water right claims. For purposes of the priority dates attached to 
storage space held by plaintiffs in various reservoirs, a portion of Reclamation's water rights are 
described as follows: 1) Water Right No. 01-00284, 1.7 million acre-feet, decree, American Falls, March 
30, 1921; 2) 01-02064, 1.8 million acre-feet, license, American Falls, March 30, 1921; and 3) 01-02068, 
1.4 million acre-feet, Palisades, June 28, 1939. 
1 See n. 1. 
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(3) Water Right No. 0]-00214B in the amount of38(1 cfs, 

witb a priority elate of August 6, 1908. 

F. The Burley irrigation District holds contractual rights in the 

amounts of 31,892 acre-feet of storage space in Lake Walcott, 155,395 acre-feel of storage 

space in A.mcrican Falls Reservoir, and 39,200 acre-feet of storage space in Palisades 

Reservoir, for a total of 226,487 acre-feet of storage space.3 

G. The Minidoka Irrigation District, or Reclamation on Minicloka's 

behalf, holds the following natural flow water rights: 

(1) Water Right No. 01-00008 in the amount of 266.6 cfs, with a primity 

date of April 1, 1939. 

(2) Water Right No. 01-10187 in the amount of l ,070.12 cfs with a 

priority elate of March 26, 1926. 

(3) Water Right No. 01-10188 in the amount of 620 cfs with a priority 

elate of August 6, J 908. 

(4) Water Right No. 01-10192 in the amount of 1,550 cfs with a 

priority date of August 23, 1906. 

(5) Water Right No. 01-10193 in the amount of 1,550 cfs with a 

priority elate of December 28, 1909. 

(6) Water Right No. 01-10194 in the amount of 550.56 cfs with a 

primity date of June 16, 1911. 

H. The Minidoka Irrigation District holds contractual rights in the 

amounts of 186,030 acre-feet of storage space in Jackson Lake, 63,308 acre-feet of storage 

space in Lake Walcott, 82,216 acre-feet of storage space in American Falls Reservoir, and 

35,000 acre-feet of storage space in Palisades Reservoir, for a total of 366,554 acre-feet of 

storage space. 5 

3 See n. 1. 
5 See n. 1. 
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I. The Twin Falls Canal Company holds the following surface 

water rights: 

(1) Water Right No. 01-00004 in the amount of 600 cfs. 

with a priority date of December 22, 1915; 

(2) Water Right No. 01-00010 in the amount of 180 cfs, 

with a priority date of April l, l 939; 

(3) Water Right No. 01-00209 in the amount of3,000 cfs, 

with a priority date of October 11, l 900. 

J. The Twin Falls Canal Company holds contractual rights in the 

amounts of 97,183 acre-feet of storage space in Jackson Lake and 148,747 acre-feet of 

storage space in American Falls Reservoir, for a total of 245,930 acre-feet of storage 

space. 6 

l l. In the non-irrigation season and during the iITigation season when 

sp1ing flood runoff exceeds diversions, the surface water flows of the Snake River are 

stored in Snake River reservoirs. Part of these flows are dive1ied to reservoir storage 

space in United States Bureau of Reclamation rese1voirs to which plaintiffs have a 1ight 

(also, the "Rights") by reason of spaceholder contracts with the United States. The stored 

water accruing to plainitffs' space in Reclamation's reservoirs is owned and controlled by 

each plaintiff for its use and for the use of its landowners or shareholders. 

12. The ground water in the ESP A is hydraulically connected to the Snake 

River and tributaiy surface water sources at various places and to vaiying degrees. One of 

the locations at which a direct hydraulic connection exists between the ESP A and the 

Snake River and its tributmies is in the Ame1ican Falls area. 

13. On January 14, 2005, the plaintiffs requested administration of 

junior ground water rights in Water Dist1ict No. 120 so that water would be delivered to 

plaintiffs pursuant to their senior natural flow and storage water rights. In responding to 
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plaintiff\' requesL the Direcior bs applied the conjunctive management rules, IDAPA 

37 03,l 1 et seq, 

14, The conjunctive management rules which have heen applied to 

plaintiffs' requests for delivery of water are contrary to lav;' and unconstitutional on their 

face, In addition, the application of the Rules as adopted does impair, and threatens to 

interfere with or impair, the rights of plaintiffs as follows: 

A, The Rules require plaintiffs to submit a "call" and initiate 

administrative procedures prior to the distribution and delivery of water according to 

plaintiffs' prior rights and as required by the watem1aster of Water District No, 120, This 

process results in umeasonable delay in the distribution of water to senior water rights, 

including plaintiffs' water rights, and is contrary to plaintiffs' rights, Idaho law, the p1ior 

appropriation doctrine, and Idaho Code § 42-602 et seq, 

B, The Rules contain "factors" which impose burdens on senior water 

1ight holders contrary to Idaho law, These "factors" include, but are not limited to, a 

showing of material injury, reasonableness of the senior water 1ight diversion, and that the 

senior right could not be satisfied using alternate points and/or means of diversion, The 

applications of these "factors" results in umeasonable delay in the distribution of water to 

senior water rights, including plaintiffs' water rights, and imposes burdens which are 

contrary to plaintiffs' water rights and constitutional rights, Idaho law, the prior 

appropriation doctrine and Idaho Code § 42-602 et seq, 

C, As adopted, the Rules, and more specifically, Rules 10,07 and 

20,03, purport to apply the full economic development" provisions of Idaho Code § 42-

226 in the ground water code to surface water rights, contrary to the p1ior appropriation 

doctrine as set forth in Idaho's Constitution and statutes, 

D, As adopted, the Rules, and more specifically, Rules 10,08 and 

20,04, misinterpret and misapply the "futile call" doctrine, thereby ignoring the cumulative 

6 SeenJ. 
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in1pacts of ground water development and the hyc!rologlc reality of the iITtpact of ground 

water extraction on surface water rights over time. 

E. As adop!ecl, the Rules, and more specifically, Rules 20.05, 40.03 

and 42, violate the doctrine of separation of powers in that ID\VR' s detern1ination of the 

reasonable exercise of rights and intrudes upon a comi's jurisdiction over the 

detennination of elements of a water right. 

F. As adopted, the Rules, and more specifically, Rules 20.05, 40.03 

and 42, further violate the doctrine of prior appropriation set forth in Idaho's Constitution 

and statutes by: 

(1) Requiring a surface water user to exhaust storage before 

placing a call on a junior water right holder, thereby artificially and unlawfully 

subordinating senior water rights to junior water rights; 

(2) Affording IDViR the discretion to compel a surface 

water user to convert his point of diversion to a ground water source; 

(3) Allowing ID\VR to detemrine the legitimacy of a call on 

a junior diverter based on the effort or expense of the holder of the senior water right to 

divert water from its source; and 

( 4) Requiring, as a condition precedent to the detennination 

of reasonableness, an inquiry into system diversion and conveyance efficiency, as well as 

the method of inigation water application. 

G. Inclusion of the term "material injury" as defined by Rules 10.14 

and 42, which is inconsistent with the "injury" criteria defined in Title 42, Idaho Code. 

H. The term "reasonably anticipated average rate of future natural 

recharge" is improperly defined in Rule 10.09 to include "a:tiificial recharge," rendering it 

inconsistent with Idaho Code § 42-237a(g). 

I. As adopted, the Rules contravene Idaho Code § 42-603, which 

requires that rules so promulgated must be in accordance with the priorities of the rights 
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of the water users. Specifically. the adoption and application of the '·reasonahle use" 

policy set f011h in Rule 2(UJ3 is contrary to the prior appropriation doctrine contai11ecl in 

the ldaho Constitution and ldaho statutes, and is therefore contrary to Idaho Code § 42-

603 generally, and in the following particulars: 

( l) The same suggests or allows administration of water 

rights on a correlative basis, i.e., administration of water rights in an aquifer on a mutual 

pro-rata or proportionate basis instead of a p1iority-in-time basis. 

(2) The same suggests or allows administration of water 

rights such that water in a well or the aquifer shall be deemed available to fill a junior 

water right notwithstanding that withdrawal of the amount used by the junior water right 

would effect, contrary to the direct dictates of the statutory and constitutional law of tbe 

State of Idaho, the present or future nse of any senior surface water 1ight. 

(3) The same wonld suggest or allow or could be used to 

allow the administration of water rights such that the administrator would impennissibly 

investigate and take into consideration in the enforcement of the water rights components 

of beneficial use such as what crops are grown, or the means or method of irrigation. 

Such considerations are impermissible except for the detem1ination of waste, foiieiture, or 

abandonment. 

(4) The same would suggest or allow an administrator to 

micromanage semor water rights, or make ad-hoc detenninations of the quantity 

deliverable to senior water rights such that the administrator would claim the right or 

capacity to delivery less than the full face amount of the senior water right when water 

under the right would be diverted and applied to a beneficial use. 

(5) Requiring a surface water users to be subject to a 

mitigation plan to relieve a junior water user from the obligation to curtail use during 

drought periods, without the p1ior volitional agreement of the senior water user, rs 
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contn.1ry 10 the slate const11ulional and swtuwry provisions governing the adn1inistr:J.tlon of 

water rights, and is beyond the authority of the statutes enabling the adoption of the Rules. 

( 6) In the event that a junior water user affects the 

fulfillment of a hydrologically connected senior water right, whether the effect is 

instantaneous or an effect over time, then the pri01ity doctrine requires immediate 

cunailment of junior users who affect the frtlfillment of hydrologically connected senior 

water rights unless and until the hydrologically connected junior user proves that 

cmiailment will not alleviate the affect of the junior user upon tbe senior water right. 

J. As adopted, Rule 40.0l(a) would allow the Director of !D\VR, in 

the face of material injury to a senior appropriator, the ability to phase in the regulation of 

the diversion and use of water under a junior right to lessen the economic impact of 

immediate and eomplete curtailment on the junior right holder. Such phasing over time is 

contrary in all respects to the prior approp1iation doctrine. 

15. The Director, in tbe application of the "Rules," has imposed a 

requirement upon the plaintiffs holding senior water rights that they use their storage 

water, acquired in Reclamation reservoirs as a reserve, before they may enforce tbeir 

senior surface water rights against junior ground water appropriators, and such application 

of the Rules interferes with and impairs the legal rights and privileges of the plaintiffs that 

are represented by their legal and equitable water rights. 

16. The application of the Rules by the Director is a denial to the plaintiffs 

of their priority of appropriations which give them the better right as between those using 

tbe water, as provided by article XV, section 3 of tbe Constitution of the State of Idaho. 

17. The impairn1ent of tbe full exercise by plaintiffs of their water rights 

by the application of the Rules by the Director constitutes a taking of properiy rigbts 

without due process, in violation of article I, section 13 of the Constitution of tbe State of 

Idaho, and the Fifth and Fomieenth Amendments to the Constitution of the United States 

of America. 
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I k. The Director, in his ap_plico.tion of the Rules. hns inlposed upon 

plaintiffs an involuntar\' exchange of water authorized tc1 be clivened under their water . -
rights with water diverted under other water rights. contrary tc, the provisions of Idaho 

Code § 42-240 which requires the consent to any exchange by plaintiffs. 

19. The majmity of sections of the Rules is unconstitutional or contrary 

to existing Idaho statutes. or is so dependent on the invalid provisions, that the entire 

Rules are void. 

20. To the extent that the Rules have any validity whatsoever, the same 

have no force or effect upon the water rights which were established prior to the 

enactment of Idaho's Groundwater Act. 

COUNT II 

1. Plaintiffs incorporate, as though fully set forth herein, paragraphs 1 

through 20 of Count I of this Complaint. 

2. The Director, pursuant to his purp011ed authmity, which is unknown and 

undisclosed to the plaintiffs, and in his application of the Rnles has allowed avoidance of 

curtailment by junior appropriators tJn·ough the issuance of what the Director has 

conceived, adopted, ordered and styled as a "replacement water plan" which allows 

diversions under junior ground water rights which affect hydrologically connected senior 

surface water rights by providing "replacement water" in amounts and at times which 

conflict with plaintiffs' water rights, which "replacement water plans" are issued without 

notice or hearing, upon the instigation of the Director, upon tenns and conditions 

subjectively set by the Director, and such application of the Rules interferes with and 

impairs the legal rights and privileges of the plaintiffs represented by their water rights. 

See Exhibits B, C, D (May 6, 2005 Order Regarding IGWA Replacement \Valer Plan, 

June 24, 2005 Order Approving JGWA's Replacement Water Plan for 2005; and July 22, 

2005 Supplemental Order Amending Replacement Water Requirements). 
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WHEREFORE. plaintiffs prny for relief as follows: 

1. For an Order of this Court finding that application of the Rules. as 

adopted. docs impair. or thTcatens to interfere with or impair, the rights of plaintrffs. 

°൧ For an Order of this Court declaring that the procedures and 

requirements of the conjunctive management rules are void on their face because they are 

unconstitutional, contrary to law, and violate plaintiffs' waler ri~hts and constitutional 

rights and defendants' duties. 

3. For an Order of this Court declaring that defendants' application of the 

conjunctive management rules to plaintiffs' requests for delivery of water is 

unconstitutional, contraiy to law, and violates plaintiffs' water rights and constitutional 

rights and defendants' duties. 

4. For an Order awarding costs and attorney fees to the plaintiffs. 

5. For such other and further relief as this Court deems just and equitable. 

DATED this /S-day of August, 2005. 

ARI(OOSH LAW OFFICES, CHTD. 

C. Torir'Arkoosh 

Attorneys for American Falls Reservoir 
District #2 

BARKER ROSHOLT & SIMPSON LLP 

John A. Rosholt 
John K. Simpson 
Travis L. Thompson 

Attorneys for Twin Falls 
Canal Company 
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LING ROBINSON & WALIZER 

Roger D. Ling 

Attorneys for A & B lnigation District 
and Burley Inigation District 

FLETCHER LAW OFFICE 

W. Kent Fletcher 

Attorneys for Minidoka Inigation 
District 



-' ' .,. I _, ,, 

.Sent 8y: ARKDDSH LAVI OFFICES; 20B 934 8873; 38AMj 

Wl·lBREY.-ORE, pluintif!J; pray for re.lid as foll~w,: 

I. For un Onkr uf this Court finiling that applicutiun of the Rules, a, 

adopted, does impuir, or tlircutens to interfere with ur impair, the rii;hlo uf plnintiffs. 

2. for an Order of this Court declwing that the pm:.:edurc:s and 

rcyuin:ml!lltS uf the conjunctive manage1-ncnt rule, nre vnid on their :fuce becau.se they s.rc 

unconstitutionol, contrary to Jnw, uml viulotc plaintifts' water right, und constitutional 

righL, nnci defendants' duties. 

3. For llD Order oftlii, Cl,urt tlcclarmg that dcfc:od::mu;' 11p11licatiou ofilie 

c~njunctive munag1~m:n\ mlc.s to plaintiffs' Tequesls for dclivery or water is 

um:onsututional. contrnry to Jnw, und violnles plaint:iffo' water rights end constitutional 

ris]lts nnd defendants' duties. 

4. Far a.n Order uwnrding costs w,<l attorney fees lo the plllluti.ffs. 

5. For such ,:,tl1cr a.ncl fori:herrclief a.~ thi5 Court dct:!llsjust nnd cqµitabk 

DATED this ~ny of Au~lllll, 2005. 

ARKOOSH LAW OFFICES, Cl-ITD. 

C. Turn Arkuu~h 

Attom~ys far Ami!rican Frills Reservoir 
District #2 

BA.R.K.ER ROSHOLT & SIMPSON LLP 

4£Z'v2 
John K. Simpson 
Travis t.. Thompson 

Attorneys for Twin Falls 
Cnnnl Cmupo.ny 

COMI'L/lfNT • 1 l • 

LTNG ROBiNSON & WA!..K.ER 

Roger D. Lmg 

Attcimeys for A & El Trrisation District 
and Burley lrrigntion Distrie1 

FLETCHER LAW OFFICE 

W7Ccnt Fletcher 

Attorneys for Minir.lokn ln-ignticn 
District 



; ! Ii, 11'--', 

WHEREFORE, piaint,tfr prnv for relief a:. follows: 

1 FDr 1111 Orckr nf this Court findi11g that application of lhe Rt1lcs, as 

:ulopkd, dnes impm, or tru·eatens to interfere with or impair, the rights of ph1intiffs. 

1 For nn Order of this Court declaring that the prnctdures aDd 

re,qwrerm,nts of the conjunctive management rules are voicl on their face because they are 

uuGonslitulional, contrnrv to law, and violat.e plamtiffs' water rights and constitutional 

ng·1i1,1 ancl defendants' d11.ties. 

3. For an Onkr of this Court declaring that deiendants' application of the 

oonjunctive management mies to plaintiffs' requests for delivery of watci· i~ 

um·.011:;litutional, con,rnry to law, and violates plaintiffs' water rights li!ld constitutional 

right, and defo1<lants' duties. 

4. For un Order awarding costs and attorney fees lo the pluintiffs. 

5. For such other and further relief as this Court deems just and equilahk 

,,t/1 
DATED thfa L2 __ , day ()f August, 2005. 

ARKOOSH LAW OFFICES, CHTD. 

.Attorneys for American Fulls Reservoir 
Di~trict #2 

BARKER ROSHOLT & S[MPSON LLP 

fofo1 A rtosEou· -- · 
John K. SimJ1SOn 
Travis J,. Thomp,on 

Attorneys for Twin Falls 
Cunl\i Cumprmy 

COMJ'L/\lNT - 11 -

UNG ROBlNSON & WALKER 

Attomeys for A & B Tnigation District 
and Burley irrigation District 

FLETCHER LAW OFFICE 

·w. Kent Fletcher 

Attorneys for Minidoka Irrigation 
Di,trict 
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Sicnt By: IARl(OO.SH LAW ()F~ICLS; 208 034 8El73; Aug- 1 5 a~ 0 35AM; 

\V1-!Er£F01U:, plamtiffs pray for relief as follows 

] . For all Ortler ~f tbi;·coim finding that appli~at,on ~r tbc Rules, as 

adopted, docs i1up"ir, or threatens to intcrrcrc wiU1 or nnpair. the rlgllts of plaintiffs. 

For au Order of this Court declaring thal the procedures a11d 

requirnmems of the conjw1ctive mnnagement rules arc \ll1id on their race because they arc 

uuconstitutiona], contrary to law, cllld viohitc plaintiffs' water rights ancl con,titulional 

rights and defendants' iluties. 

J. For illl OrdGT of this Court declaring fuar defendants' application of the 

conjuncctve management rules to plaintiffs' requests for delivery of water is 

LIIlconstitlltioml, cuntrnry (o Jaw, and violates pla.iotim' water rights and coru:titutional 

rights and defendants" duties. 

4. For an Oriler awm:ding costs and attorney fees to the plaintiffs. 

5. For such other and further relier as this Court deems just and equitable. 

DATED thi, __ day of August, 2005. 

ARKOOSH LAW OFFICES, CHTD 

C. Tom Arkoosh 

Attorney,; for American Fulls Reservoir 
District #2 

BARK.ER ROSHOLT & SIM:PSON LLP 

John A. kosholt 
John K. Simpson 
Travis L Thompson 

Attorneys for Twin Falls 
Canal Company 

COl'.1PLAmT - 11 -

LING ROBINSON & WALKER 

Roger D, Ling 

Attorneys for A & B Inigation District 
antl BLlrley Irrigation District 

Attorneys for Minidoka lffigatioo 
District 
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IDAPA 37 
TITLE 03 

CHAPTER 11 

37.03.11 - RULES FOR CONJUNCTIVE MANAGEMENT OF SURFACE 
AND GROUND WATER RESOURCES 

000. LEGAL AUTHOR[T\' (RULE II). 
These rules are pronrnlgnted pursuant to Chapter 52. Title 67. 1daho Code. the ldaho Administrative Procedure Acl. 
and Section 42-603. ldaho Code, which provides that the Director of the Department of Water Resources is 
authorized to adopt rules and regulations for the dis1ributim1 of vvnter from the streams, rivers. lakes, groU11d water 
and other natural ·water sources as shall be necessary to carrv out the lllws in accordance i.vith the priorities of the 
rights of the users thereof. These rules are also 1ssuCd pursuam ro Section 42~ 1805(8), Idaho Code, which provides 
the Director \Vith authority to promulgate rules implementing or effectuating the powers and duties ofthe department. 

(10-7-94) 

001. TITLE AND SCOPE (RULE JJ. 
These rules may be cited as "Rules for Conjunctive Management of Surface and Ground \Vater Resources". The rules 
prescribe proce.dures for responding to a d~livery call made by the holder of a senior~priority surface or ground V,'ater 
riglit against the 110lder of a junior-prioriry ground vi·ater right in an area baving a common ground water supply. It is 
intended thal these rules be incorporated into genera! rnles governing water distribution in Idaho when such rules are 
,dopted subsequently. (10-7-94) 

002. WRITTEJ\ INTERPRETATJO.NS (RULE 2). 
In accordance with Section 67-5201 (l 9J(b)(iv_), Idaho Code, the Department of \Vater Resources does not have 
·written statements that pertain to the interpretaiion of the rules of this chap1er. or to the documentation of compliance 
·with the rules of this chapter. (10-7-94) 

003. ADMINISTRATJ\·E APPEALS (RULE 3). 
Appeals may be taken pursua11t to Section 42-l?0lA Idaho Code. and the department's Rules of Procedure, IDAPA 
37.01.01. (10-7-94) 

004. SEVERABILITY (RULE 4). 
The rules governing this chapter are severable. lf any rule, or part thereof, or the application of such rule to any 
-person or circumstance is declared invalid, that invalidity does not affect the validity of any remaining p01tion of this 
chapter. (l 0-7-94) 

005. OTHER AUTHORITIES REMAIN APPLICABLE (RULE 5). 
Nothing in these rules shall limit the Director's authority to take alternative or additional actions relating to the 
management of water resources as provided by Idaho law. (10-7-94) 

006. -- 009. (RESER\'ED). 

010. DEFINITIONS (RULE 10). 
For the purposes of these rules, the foI!owing terms wiil be used as defined below. (l 0-7-94) 

01. Area Having a Common Ground v\1ater Supply. A ground water source within which the 
diversion and use of ground water or changes in ground water recharge affect the flow of water in a surface water 
source or within which tbe diversion and use of water by a holder of a ground lNater right affects tl1e ground water 
supply available to the holders of other ground water rights. (Section 42-237a.g., Idaho Code) (10-7-94) 

02. Artificial Ground \.Vater Recharge. A deliberate and purposeful activity or project that is 
perfom1ed in accordance with Section 42-234(2), Idaho Code, and tlwt diverts, distributes, injects, stores or spreads 
water to areas from which such water will enter into and recharge a ground water source in an area having a common 
ground water supply. (10-7-94) 

03. Conjunctive Management Legal and J,ydrologic integration of administration of the diversion 
and use of water under water rights from surface and ground water sources, including areas having a common ground 
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I 10-7-94) 

04. Delivery Call. A requesL from the holder of n warer right for udminisrro.tioll of wmer riglllS 1mder 
lhe prior approprlution cioCrrine. ( 10-7-94) 

05. Departmenl The Department of\Vmer Resources created by Section .::12-1701- lcbhn Code. 
(10-7-94) 

06. Director. Tbc Director of the Department of \Vat er Resources appointed as provided by Section 42-
1 801, Idaho Code. or an employee. hearing officer or otl1er appointee of the Depmnnent ·who has been delegated to 
act for the Director as provided by Secrion 42-l 70 J. Jdaho Code. ( l 0-7-94} 

07. Full Economic Development of U ndcrground ,:vater Resources. The diversion and use of water 
from a ground water source for beneficial uses in the public interest at a rate that does not exceed the reasonably 
anticipated average rate offumre natural recharge, in a manner tbal does not result in material i11jury to senior~prioriry 
surface or ground v.1ater rlghts. and that furthers the principle of reasonable use of surface and ground water as set 
fortli 111 Rule 42. ( 10-7-94) 

08. Futile Call. A. delivery en]) made by rbe holder of a sen.ior~prioriry surface or ground water right 
that, for physical and hydro logic reasons, cannot be satisfied ·within a reasonable time of the call by immediately 
curtailing diversions under junior-priority &rround water rights or that would result in waste of the water resource. 

(] 0-7-94) 

09. Ground \Vater Management Area. An\' £:round water basin or designated part thereof as 
designated by the Director pursuant to Section 4J-233(b). ]daho-Code. (] 0-7-94) 

10. Ground \Va1.er. \\later under the surface of the ground whatever may be the geological structure in 
which it is standing or moving as provided i11 Section 42-230( a), Idaho Code_ (10- 7-94) 

. 11. Holder of a \\later Right. The legal or beneficial owner OT user pursuant to lease or contract of a 
nght to dive11 or to protect in place surface or ground V1"ater of the state for a beneficial use or purpose, (10-7-94) 

12. Idaho Law. The constiturion, statutes, administrative rules and case law ofldaho. (] 0-7-94) 

13. Junior-Prioritv. A water right priority date later in time than the priority date of other water Tights 
being considered. · ( 10-7-94) 

14. Material Injury. Hindrance to or impact upon the exercise of a ·water right caused by the use of 
·water by anotller person as determined in accordance with J daho Lav,,,, as set forth in Rule 42. (I 0-7-94) 

15. JV.litigation Plan. A document submitted by the holder(s) of a junior-priority ground water right 
and approved by the Director as provided in Rule 043 that identifies actions and measures to prevent, or compensate 
holders of senior-priority water rights for, material injury caused by the diversion and use of water by the holders of 
junior-priority ground water rights within an area having a common ground waler supply. (10-7-94) 

16. Person. Any individual, partnership, corporation, association, govenunental subdivision or agency, 
or public or private organization or entity of any character. (10-7-94) 

17. Petitioner. Person who asks the Department to initiate a contested case or to othernrise take action 
that will result in the issuance of an order or rule. ( 10-7-94) 

18. Rca.iwnabJe Ground \Vat'cr Pumping Level. A level established by the Director pursuant to 
Sections 42-226, and 42-237a.g., Idaho Code, either generally for an area or aquifer or for individual water rights on 
a case-by-case basis, for the purpose of protecting the holders of senim-priority ground water rights against 
unreasonable lowering of ground water levels caused by diversion and use of surface or_ground water by the holders 
of junior-priority surface or grnund water rights under Idaho law. (I 0-7-94) 
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19. Reasonably Anticipated Average Rate of Future Natura! Recharge. The estimated average 
nnnual volume or wmer recharged tu an area having c1 common grmmd water supply from precipiu:nion. unrleri1crw 
from tributarv sources, and stream losses and also \Yater 111cidentallv rechar!:'.ed tu 311 ure~i havm[! a common !.!round 
water supply.as a result of the diversion and use of waler fur irrig:mi011 und olher purposes. The c.~rirnme \Yil\ b~ based 
on availuble data reu::.udin!! conditions of diversion and use ofwmer existin!..: at the time the esrimil!e is made and rnav 
vary as these conditions a;;d :n·ai!able information c:lrnng:e. ~ ( 10-7-94) 

20. 
me initiated. 

Respondent. Persons against whom complaints or petitions are filed or ahout whom investigations 
(10-7-94; 

21. Scnior-Prioritv. A water riglH priority date earlier in time tha11 the priority dates of other Water 
rights being considered. · { 10-7-94) 

22. Surface Vl-'atcr. Rivers. streams. lakes and springs ·when no\ving in their nmural chmrnels as 
proYided in Sec1ions 42-1 Ol and 42-103, Idaho Code. (10-7-94) 

23. \Vater District. Ari instrumentulitv of the stare of Idaho created bv the Director as provided in 
Seuion 42-604. Idaho Code. for t11e purpose of pcrfonning tbe essemial governrn;:nlal function of distribution of 
water among appropriators under Idaho la\.\'. (10-7-94) 

24. \Vatcrmaster. A person elected and appointed as pro·i'icled in Section 42-605. and Section 42-801, 
Idaho Code. to distribute water \Vi thin a water district. { 10-7-94) 

25. \Vater Right. The legal right to diven and use or to protect in place the public waters of the state of 
Idaho where such right is evidenced by a decree, a pern1it or license issued by the Department. a beneficial or 
consrirnti Dnal use right or a right based on federal law. ( 10~ 7-94) 

011. -- 019. (RESERVED). 

020. GE!'/ER<\.L STATEMENTS OF PURPOSE AND POLICIES FOR CONJUNCTIVE 
MANAGEMENT OF SURFACE AND GROUND WATER RESOURCES (RULE 20). 

01. Distribution of \Vatcr Among the Holders of Senior and Junior-Priority Rights. These rules 
apply to all situations in the state where the diversiori and use of Yvater under junior-priority ground water rights either 
individually or collectively causes material injury to uses of vvater under senior-priority water rights. The rules govern 
the distribution of water from ground ,vater sources and areas having a common ground water supply. (10-7-94) 

02. Prior Appropriation Doctrine. These rules acknowledge all elements of the prior appropriation 
doctrine as established by Idaho law. ( I 0-7-94) 

03. Reasonable Use of Surface and Ground \Vater. These rules inte£rate the administration and use 
of surface and ground water in a manner consistent witb the traditional policy ofrea~onab]e use of both surface and 
t:,rround water. The policy of reasonable use includes the concepts of priority in time and superiority in right being 
subject to conditions of reasonable use as the legislature may by law prescribe as provided in Article XV, Section 5, 
Jdabo Constitution, optimum development of water resources in the public interest prescribed in Article XV, Sectl011 
7, Idaho Constitution, and full economic development as defined by Idaho law. An appropriator is not entitled to 
command the entirety of large volumes of water in a surface or ground water source to support his appropriation 
contrary to tl1e public policy of reasonable use of water as described in this rule. (10-7-94) 

04. Delivery Calls. These rules provide the basis and procedure for resp011ding to delivery calls made 
b_y the holder of a senior-priority surface or ground water right against the holder of a junior-priority ground water 
ng:ht. The principle of tbe futile call applies to the distributi011 of water under these rules. Although a call may be 
denied under the futile call doct1ine, these rules may require mitigation or staged or phased cunai1men1' of a junior
priority use if diversi011 and use of water by the l10lder of the junior-priority water right causes material injury, even 
tbougl, not immediately measurable, to the holder of a senior-priority surface or ground water right in instances where 
the hydrologic connection may be remote, the resource is large and no direct immediate relief would be achieved if 
the junior-priority water use \Vas discontinued. ( 10-7-94) 
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05. Exercist· of \Vater Rights. These rules provide tht basic, for deten11rni11g the reusonable11ess of the 
diversiou und use ofwmer by botli rhe holder of Q senior-pr_ioriry ·water right who requests priority delivery ancl the 
lw)dc1 of n .1un1or-pnonry warcr ngl,1 BJ:!tirns1 1,,vborn the call is made. { 10-7-94) 

_06. _ Ai-cas Hnvin~ a Common Cround Vl''ater Suppl). These rules provide the basis for the 
designation ot areas of the state t!wt have a common ground water supply and the procedures that 1,,vill be followed Ill 

incorporating the water rights within sucb areas into existing \\'ater districts or creating new districrs as provided in 
Section 42-237::u!. .. and Section 42-604. lduhu Code. or desirrnminc. sucb areas as Lr-round water mmw£":ement ureas as 
provided in SectiCin 4::1.-233(b ). Idaho Code. ~ ~ ~ ~ ( l 0-7-94 l 

07. Sequence of Actions for Responding to Delivery Calls. Rule 30 provides procedures for 
respo1_1ding to delivery ca!ls within areas lrn-ving a common ground \Vater supply thnt hove 1101 been inwrporated into 
m1 ex1slrng or new water disrric1 or designated a ground water nrnnagement area. Rule 4(1 provides procedures for 
responding to delivery calls within \Vater districts where areas lmving a common ground water supply have been 
incorporated into the district or a new distr_ict. has been created. Rule 41 prnvides procedures for responding to 
delivery calls ivil_hm areas tlJar have been designated a.'> ground wmer manag:eme11t areas. Rule 50 designates specific 
known areas lrnvrng a comm011 ground Weller supply within the stale. (10-7-94) 

08. Reasonably Anticipated Average Rate of Future Natural Recharge. These rules pro\1ide for 
administration of the use of ground ·water resources to achieve the £OD.! that ,vithdrn.wals of £round water not exceed 
the reasonably anticipated a\~eragc rate of future natllral recharge. ( Section 4::1.-23 7a.g., Idaho-Code J (10- 7-94) 

09. Saving of Dcfemes. Nothing in these rules shall affect or in any way limit any person's entitlement 
to assen any defense or claim based upon fact or law in any contested case or other proceedi11g, { 10-7-94) 

10. \Velis as Alternate or Changed Points of Diversion for V\''ater Rights From a Surface \Vat er 
Source. Nothing in these rules shall prohibii any bolder of a water right from a surface water source from seeking, 
pursuant to Idaho law. to change the point of diversion of the water to an i11ter-com1ected area having a common 
ground ,vater supply ( 10-7-94) 

11. Domestic and Stock \Vatering Ground \\later Rights Exempt. .A delivery call shall not be 
effective against any ground water right used for domestic purposes regardless of priority date where such domestic 
use is within the limits of the definition set forth in Section 42-111, Idaho Code, nor against any ground vvater right 
used for stock watering where sucl1 stock \Vatering use is within the limits of the defmition set forth in Section 42-
140 lA( 12), Idaho Code; provided, hmvever, this exemption shall not prohibit the holder of a water right for domestic 
or stock watering uses from making a delivery call, including a delivery call a!.!ainst the holders of other domestic or 
stockwatering rights, where the holder of such right is suffering material injuf}~ ( 10-7¥94) 

1121. -- 029. (RESERVED). 

030. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY THE HOLDERS OF SENIOR
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE STATE NOT IN ORGANIZED 
WATER DISTRICTS OR WITHIN WATER DISTRICTS WHERE GROUNDWATER REGULA TI ON HAS 
NOT BEEN INCLUDED IN THE FUNCTIONS OF SUCH DISTRICTS OR \VITHIN AREAS THAT HAVE 
NOT BEEN DESIGNATED GROUND WATER MANAGEMENT AREAS (RULE 30). 

01. Delivery Call (Petition). When a delivery call is made by the holder of a surface or ground water 
right (petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-priority ground 
water rights (respondents) the petitioner is suffering material injury, the petitioner shall file with the Director a 
petition in writing containing, at least, the following in addition to tbe infomiation required by IDAPA 37.01.01, 
"Rules of Procedure of the Department of Water Resources,'· Rule 230: (10-7-94) 

a. A description of the water rights of the petitioner including a listing of the decree, license, permit, 
claim or ot)Jer documenraticm of such right. the water cliversiou and delivery system being used by peritioner and the 
beneficial use being made of the water. ( I 0-7-94) 
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b. The mimes. addresses ,md descnp!ion of lhc water righl~ of tk' ground \\'<.Iler users (respondents) 
\:'ho ar_eylleged w be causmg material injury to the rights of the petitioner m sl, far a,; such infonrnnion is krn:,v~n by 
Hie peuuoner or can be reasono.bly detenmned by u search of public records. ( I (I- /-94J 

c. All information. measurements. daw or stud\' results available w the petitioner to support the claim 
of material injury. · ( l CJ-7-04) 

d. A description of the area h::1Ying c1 common ground \.Valer supply ,.,,,,ithin which peti[ioner desites 
Jlmtcir-pnonry brround \,:ater diversion and use re, be regulated. { l 0-7-04 l 

02. Contested Case. The Depanment will consider the matter as a petition for contested case under the 
Department's Rules of Procedure. IDAPA 37.01.01. The petitioner shall serve the petition upon all knovvn 
respondems a:; required hy IDAPA 37.(Jl .01, "Rules of Procedure of the Depanrnent of\l\later Resources," Rule 203. 
ln addition to such direct service by petitioner. the Department will give such general notice by publication or news 
release as will advise ground water users within the petitioned area of the matter. (10-7-94) 

03. Informal Resolution. The Department may initially consider the contested case for infomrnl 
resolutio11 under the provisions of Section 67-5241. ldaho Code, if doing so will expedite the case without prejudicing 
the interests of any party. (10- 7-94) 

04. Petition for Modification of an Existing \.Yater District. lri the event the pention proposes 
regulation of ground water ri ubts conjunctively 1,vith surface water riuhts in an onranized water districr, and !he \Vater 
rig:lns have been ad_judicaref the D~panrnent may consider such to~he a peritiol1 for modification of the organized 
\\'ater district and notice of proposed modificauon of the waler district shall be provided by the Drrector pursuant to 
Secnon 4:2~604. ldaho Code. The Department will proceed to consider the matter addressed by the petition under the 
Department" s Rules of Procedure. (10-7-94) 

05. Petition for Creation of a Ne" Vv'atcr District. ln the event the perition proposes regulation of 
ground vrnter rights from a ground \.Vater source or c011junctively with surface water rights v,1itbin an area having a 
common ground water supply which is not in an existing water district. and the water rights have been adjudicated, 
the Department may consider such to be a petition for creation of a new 1,vater district and notice of proposed creation 
of a water district shall be provided by the Director pursuant to Section 42-604. Idaho Code. The Department \Vill 
proceed to consider the matter under the Departrnent"s Rules of Procedure. (10-7-94) 

06. Petition for Designation of a Ground \Vater Management Area. ln the event the petition 
proposes reb'lllation of ground water rights from an area having a common ground water supply \Vithin which the 
1vo.ter right~ have not been adjudicated, the Depamnent may consider such to be a petition for designation of a grnund 
water management area pursuant to Section 4:2-::33(b), Idaho Code. The Department will proceed to consider the 
matter under the Department's Rules of Procedure. ( 10-7-94) 

07. Order. Following consideration of the contested case under the Department's Rules of Procedure, 
the Director may, by order, take any or all of the following actions: (10-7-94) 

a. 

b. 

Deny the petition in whole or in pm1; 

Grant the petition in whole or in part or upon conditions; 

(10-7-94) 

(10-7-94) 

c. Detennine an area having a common ground water supp!y which affects (he flow of water in a 
surface \Vater source in an organized water district; ( 10-7-94) 

d. Incorporate an area having a common ground water supply into an organized water district 
following the procedures of Section 42-604, Idaho Code, provided that the ground water rights that would be 
incorporated into the v..-·ater district have been adjudicated relative to the rights already encompassed witbin the 
district; ( 10-7-94) 

e. Create a new water district follm:ving the procedures of Section 42-604, Idaho Code, provided that 
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rhe \Yater rlghts 1C1 be included in the 11ew water disirict h:1ve been adjudicated: (] 0-7-94 J 

f. Detennme the need for au ad1nd1Cation uf the pnorines and pemiissible rntes and vuiurnes of 
diversio11 and consumptive use under the surface and grouud wmer rights oftht petitione1 and respondents and iniu::ne 
such adjudicution pursuarn to Seetion 4.2-1406, lclalw Codt: ( l U-/-C/4) 

g. By surnmar>' order as provided in Section 42-:237 a.g., Idaho Code. pro11ibi1 or limit the withclnl\va\ 
of water from any well cluring any period it is determined that wmer ro fill any water right is not there nvailable 
\Vithout causing ground wuler levels 10 be drawn below the reasonable ground v,'i.ller pumping level. or woulcl affecl 
the present or future use of any prior surface or ground water right or result in the w1thdrc1wing of the ground \Vater 
supply at a rate l)eyon_d the reasorn1bly anticipmed average rate of fmure nattm:il recharge. Tl1e Director will rn_ke i1_1tu 
considerauon tile existence of any approved mittgmion plan before issuing any order prohibiting or hrnitmg. 
withdn\\val oh\'Cller from any well; or ( 10-/-94) 

h. Designate a ground warer management area under the provisions of Section 4'.:'<:~33(b). Idaho Code, 
if it appec1rs that administration of the diversion ;md use of water from m1 area having a common ground ·water supply 
is required because the ground water supply is insufficient to meet the demands of v,.1atcr rights or the diversion and 
use ofivarer is al a rnte beyond the reasonably rmticipmed average rate offumre natural recharge and modification of 
an extstmg water district or creation of D. new ·water district cannot be readily accomplished due to the need to first 
obtain an adjudication of the water rig:bts. ( 1 0-7-94) 

08. Orders for Interim Administration. For the purposes of Rule Subsections 030.07.d. and 
030.07.e., an outstanding order for interim administration of water rights issued hy the court pursuant to Section 42-
1417. Idaho Code. in a general adiudication proceeding shall be considered as an adjudication of the water rigbts 
involved. · ( 10-7-94) 

09. Administration Pursuant to Rule 40. Upon a finding of mi area of common ground \1./ater supply 
and upon the incorporntio11 of such area into an organized \Vater district, or tl1e creation of a new ·water district, the use 
of water shall be administered in ctccordance "\Vit11 the priorities of the various water rights as provided in Rule 40. 

(]0-7-94) 

10. Administration Pursuant to Rule 41. Upon the designation of a ground v,Jater management area. 
the diversion and use of\vater within such area shall be administered in accordance \Vith the priorities of the various 
water rig11tS as provided in Rule 41. ( 10-7-94) 

U31. DETERMINING AREAS HAVING A COMMON GROUND WATER SUPPLY (RULE 31). 

01. Director to Consider Information. The Director \Vill consider all available data and information 
that describes the relationship between ground ·water and surface water in making a finding of an area of comm011 
ground water supply, (10-7-94) 

02. 
the following: 

Kinds of Information. The infom1ation considered may include, but is 11ot limited to, any or all of 
(]0-7-94) 

a. Water level measurements, studies, reports. computer simulations. pumping tests, hydrographs of 
stream flow and ground water levels and other such data; and ( 10-7-94) 

b. The testimony and opinion of expert witnesses at a hearing on a petition for expa11sion of a water 
district or organization of a ne\V water district or designation of a ground 'Nater management area. ( 10-7-94) 

03. Criteria for Findings. A ground water source will be detem1ined to be an area having a common 
ground water supply if: (10-7-94) 

a. The ground water source supplies water to or receives water from a surface water source; or 
(10-7-94) 

b. Diversion and use of water from the ground water source will cause water to move from the surface 
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c. Diversion and use of water from t)it: ground ''-'Jler source hus an imract uron tht urouncl water 
supply uvaibble l(1 other person::-whu divert anJ use wmer from the same ground ·water source. -- ( \0-7-CJ4) 

04. Reasonably Anticipated Aven1~c R:l1l' of Futun· Natural Recharge. The Director will estimrrte 
the reasorn1hly nnricip~Hed ,werage rmt of future natural recharge ror an area having a common g:nrnncl water supply. 
Such estimates wit! be made and upclmed periodically as nev, data and infonnation are avaiio.ble and conditions of 
cli\1ersion and use change. (10-7-94) 

05, Findings. The findings of the Director shall be included in the Order lssuecl pursuant to ltule 
Subsection 030.07. (I0-7-CJ4) 

U32. -- 039. (RESER\'EDJ. 

040. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY THE HOLDERS OF SENlOR
l'RlORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR
PRIORITY GROUND WATER RIGHTS FROM AREAS HAVING A COMMON GROUND WATER 
SUPPLY IN AN ORGANIZED \\'ATER DISTRICT (RULE 40). 

01. Responding to a Delivery Call. When a delivery call is made by the holder of a senior-priority 
water right (petitione-r,l alleging thal by reason of diversion of water by the holders of one ( 1) or more junior-priority 
_ground water rights (respondents) from an area havi11g a common ground water supply in an organized water district 
the petitioner is suffering material injury. and upon 8 finding by tbe Director as provided in Rule 42 that material 
injury is occurring. the Director. through the ·waternrns1er. slrnll: ( l 0-7-94) 

a. Regulate tbe diversion and use of \Valer in accordance with the priorities of rights of the various 
surface or ground water users whose rights are included \:Vi thin the districr., provided, that regulmion ofjunior-prioriry 
ground 1vater diversion and use where the material injury is delayed or long range may. by order of the Director. be 
phased-in over not more than a five-year (5) period to lessen the economic impact of immediate and complete 
curtailment or (10-7-94) 

b. Allow out-of-priority diversio11 of water by junior-priority ground water users pursuant to a 
mitigation plan that has been approved by the Director. (10-7-94) 

02. Regulation of Uses of \Vater by ,vatermaster. Tl)e Director, through the watern1aster, shall 
regulate use of water within the water district pursuant to Idaho law and the priorities of water rights as provided in 
Section 42-604, Idaho Code, and under the following procedures: ( I 0-7-94) 

a. The waten11aster slmll detem1ine tl1e quantity of surface water of any stream included within the 
water district which is available for diversion and shall shut the headgates of the holders of junior-priority surface 
water rights as necessary to assure that \Vater is being diverted and used in accordance with the priorities of the 
respective water rights from the surface water source. (10-7-94) 

b. The watcmrnster shall regulate the diversion and use of ground water in accordance with the rights 
thereto. approved mitigation plans and orders issued by the Director. (I 0-7-94) 

c. Where a call is made by the holder of a senior-priority water right against the holder of a junior-
priority ground water right in the v.1ater district the watern1aster shall first determine whether a mitigation plan has 
been approved by the Director whereby diversion of [!round water may be allowed to continue out of priority order. If 
the holder of a junior-priority ground water right is a ~participant in such approved mitigation plan, and is operating in 
confonnance therewith, the watemrnster shall allow the ground water use to continue out of priority. ( 1 0-7-94) 

d. The watermaster shall maintain records of the diversions of water by surface and ground v,,rater 
users within the water district and records of water provided and other compensation supplied under lhe approved 
mitigati011 plan which shall be compiled into the annual report which is required by Section 42-606, Idaho Code. 

(]0-7-94) 
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e. Under the direction of tlie Department. waternrnsters of separate \\'a[cr disrric1s shall coopcra1.e and 
reciprocate in ussisting each other in assuring tlwi diversion and use ofwa1er under WiJler ng.lm is administered in a 
manner w assure protecti011 of' senior-priority watc1 ng:hts provided the relative pnorities of the water right; withm 
the sepma1e wmer dist net:; !wve been adjudicated. ( l 0-7-94} 

03. Reasotrnble Exercise of Rights. In determininLT. whether diversion and use of \Valer under riuhts 
\Yill be regulated under Rule Subsection (J4U.0l.a. m- (140.01.b .. ~the Director shall consider whether the pelitiOner 
rnaki_ng the delivery Lall is suffering rna1erial in_jmy lo n senior-priority \Vater righ1 and is divenillg and using water 
effic1entlv and \vithoul waqe. and in a manner consistent ·with the uoal ofreasom1ble use or surface and uround waters 
a~ described in Rule 42. The Director will also consider whether the responden: _iunior-prioriry \Yater ;ight holder is 
using water efficiently and without waste. ( 1 ll-7-94) 

04. Actions of the \Vaterm.aster Under a Mit.iga1ion Plan. Where a mitlgation plan has been 
approved as provided in Rule 42. the watermaster may permit the diversion and use of ground \Vater to continue out of 
priority order \vithi11 the water district provided the holder of the junior-priority ground water right OJ)erates in 
accordance with such approved mitigatio11 plan. ( l U-7-94) 

05. Curtailment ofllse "\Vhere Diversions Not In Accord V,/ith Mitigation Plan or :Mitigation Plan 
Js Not EffecHve. WJJere a mirigation plan has been approved and the junior-priority ground \vater user foils to operate 
in acl;ordance with such approved plan or the plan fails to mitigate the material i11jury resulting from diversion and 
use ofv,rater by holders of junior-priority water rights, the watemmster will notify the Director who will immediately 
issue cease and desist orders and direct the watemrnster to tem1inate the out-of-priority use of ground \Yaler rights 
othenvise benefiting from such plan or rake sucli ot)Jer actions as provided i1J the mitigation plan to ensure protection 
of senior-priority wmer rights ( 1 0-7-94) 

06. Collection of Assessments "\Vithin "\Vater District. 'Where a mitigation plan has been approved, 
the \Yatermaster of the water district shall include Lhe cos[S of administration of the plan ·w1ti1in tbe proposed annual 
operation budget of the district: and. 11pon approval by the \.vater users at the annual water district meeting. the water 
district shall provide for the collection of assessment of ground water users as provided by the plan. collect the 
assessments and expend funds for the operation of the plan: and the watermaster shall maintain records of the 
volumes of water or other compensation made available by the plan and the disposition of such water or otlier 
compensation. ( l 0-7-94) 

041. ADMINISTRATION OF DIVERSION AND USE OF WATER WITHIN A GROUND WATER 
MANAGEMENT AREA (RULE 41 ). 

01. Responding to a Delivery Call. \Vhen a delivery call is made by the holder of a senior-priority 
ground water right against holders of junior-priority ground water riglHs in a designated ground water management 
area alleging that the ground water supply is insufficient to meet the demands of water rights within all or portions of 
the ground water management area and requesting_ the Director to order vvater right holders, on a time priority basis, 
to cease or reduce withdra\val of water. the Director shall proceed as follows: ( 10-7-94) 

a. The petitioner shall be required to submit all infom1ation available to petitioner on which the claim 
is based that the \Vater supply is insufficient. (I 0-7-94) 

b. The Director shall conduct a fact-finding hearing on the petition at which the petitioner and 
respondents may present evidence on the water supply, and the diversion and use of water from the ground water 
management area. ( 1 0-7-94) 

02. Order. Following the hearing. the Director may take any or all of the following actions: (I 0-7-94) 

a. 

b. 

Deny the petition in whole or in part; 

Grant the petition in whole or in part or upon conditions; 

(10-7-94) 

(10-7-94) 

c. Find that the water supply of the ground water management area is insufficient to meet the 
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demands of water rights within all or portions or tl1e ground 1,vc1ter rnnnag.emen1 oreu and order ·water right J-iolckrs on 
D time priority basis w c:i:;ast or reduce withclrn\Yal of \Vater. prm'idec.l tha1 the Direct01 sh;ill consider the expected 
bcnefi ts of ai1 approved mirigati 011 plan in maLing sucb finding. ( l 0- 7-94) 

d. Require tht insw.llmioJJ of measming devices and the reporting or wc1ter diversions pursu;.int to 
Section 4~-701. lduho Code. ( 10-7-94) 

03. Date and Effec( of Order. Any order lo cease or reduce ·witlidrnwn) ofvnnerwill be issued prior to 
September 1 and shall be cffec:1ivc ror tlie growing season during the year following the dme the order is given and 
unti I such order is revoked or modified by further order of the Director. { 10-7-94) 

04. Preparation of \Vater Right Priority Schedule. For tilt purposes of the Order provided i11 Rule 
Subsections 041.02 and 041.03, !he Direc!Dr will milize all available vvater right records. claims, permits. licenses and 
decrees Lu prepare a water righl priority schedule. 

(10-7-94) 

042. DETERMINING MATERIAL IN.JURY AND REASONABLENESS OF WATER DIVERSJONS 
(RULE 42). 

01. Factors. Factors the Director may consider in determining ·whether the holders of wmer rights are 
suffering material injury and using wmer efficienil3; rmd 'NithoU1 •;.,asre include. but are not limited IO. the following: 

(I 0-7-94) 

a. 

b. 

The amount of water aYailable in the source from which rhe w11ter rig-111 is diverted. 

The effort or expense of the holder of the water right lo diven water from the source. 

I I 0-7-94) 

(10-7-94) 

t. Whether the exercise of junior-priority ground water rights indiYiduully or collectively affects the 
quantity and timing ofwllen 'Nater is available to, and lhe cos! of exercising, a senior-priority surface or ground \Yater 
right. This may include the seasonal as well as the multi-year and cumulative impacts of all ground 1,varer withdrawals 
from the areu. having a common ground 1,vater supply. ( 1 0-7-94) 

d. If for irrigation, the rate of diversion compared to the acreage oflaml served. the annual volume of 
water diverted. the system diversion and conveyance efficiency, and the method of irrigation ·water application. 

(10-7-94) 

e. 

f. 

T11e 11mount of vmter being <liveried and used compared to the water rights. 

The existence of water measuring and recording devices. 

(10-7-94) 

(10-7-94) 

g. The extent to which the requirements of the holder of a senior-priority water right could be met 
·with the user's existing facilities and \\'ater supplies by employing reasonable diversion and conveyance efficiency 
and conservati011 practices; provided, however, the holder of a surface water storage right shall be entitled to maintain 
a reasonable amount of carry-over storage to assure water supplies for future dry years. In determining a reasonable 
mnount of carry-over storage water, the Director slrnll consider the average annual rate of fill of storage reservoirs and 
the average annual carry-over for prior comparable \Vater conditions and the projected water supply for the system. 

( 10-7-94) 

h. The extent to \Vhich the requirements of the senior-priority surface water right could be met using 
alternate reasonable means of diversion or alternate points of diversion, including the construction of wells or the use 
of existing wells to divert and use water from the area having a common ground water supply under the petitioner's 
surface water righ1 priority. ( 10-7-94) 

02. Delivery Call for Curtailment of Pumping. The bolder of a senior-priority surface or !!IOUnd 
·waler right will be prevented from making a delivery call for curtailment of pumping of any well used by the ~holder 
of a junior-priority ground ,.vater right where use of water under tl1e junior-priority right is covered by an approved 
and effectively operating mitigation plan. ( l 0-7-94) 
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1143. MITICATIO'\ PLANS (RULE 43). 

01. Submission of Miti~ation Plans. A proposed mitig::nion plan shall be submitted to the Director i11 
writing and shalt conrnrn the fo llowi11g infornw.lion: ( 1 (1-7-94 l 

a. 

h. 

The name and mailing address of the person or persons submitting the plan. 

/demification of 1he ,va!er rights for 1,vhJch benefit the mi Ligation plan is proposed. 

(10-7-94) 

(10-7-Ci4) 

c. A description of the plan setting forth the water supplies proposed to be used for mitigation and any 
circumstarn.:es or limitations on the c1vailability of such supplies. ( 10-7-94) 

d. 
043.03. 

Such inforniation as shall allow the Director to evaluate the factors set fortb in R11\e Subsection 
( I 0-7-94) 

02. Notice and Hearing. Upon receipt of c1 proposed mitigation p!an the Director will provide notice. 
hold a henring as deten11ined necessary. and consider the plan under the procedural provisions of Section 42-222, 
]daho Code. in the same manner as applicarions to transfer \\'ater rights. (] 0-7-94) 

03. Factors to be Considered. Facrnrs tha( nm\' be considered by the Director in de1em1ining ,vhether 
a proposed mitigation plan ·will prevent injury 10 senior rights' include. but are 1{ot limited to. the following: ( 10-7-94) 

a. 
Idaho law. 

\Vl1ether delivery. slornge and use of i-rarer pursuant 10 tl1e mitigation plan is in compliai1ce ·with 
(10-7-94) 

b. Whether the mitigation plan will provide replacement water. m the time and place required by the 
senior-prioriry water right, sufficient to offset the depletive effect of ground water withdrawal on tln· water available 
in the surface or ground \\'ater source at such time and place as necessary to satisfy the rights of diversion from the 
surface or ground water source. Consideration will be 2:iven to the history and seasonal a,·ailabilitv of \Nater for 
diversions; as not to require replacement wmer at time; when the surface.right historically has not ~eceived a full 
supply. sucb as during annual loi-v-floi-"\' periods and extended drought periods. ( 10-7-94) 

c. Whether tbe mitigation plan provides replacement \vater supplies or other appropriate 
compensation 10 the senior-priority water right \vhen needed during a time of shonage even if the effect of pumping is 
spread over many years and will continue for years after pumping is curtailed. A mitigation pla11 may allow for multi
season accounting of ground \Vater withdrawals and provide for replacement water to take advantage of variability in 
seasonal wmer supply. The mitigation plan must include contingency provisions to assure protection of the senior
priority right in the event the mitigation 1-'>'ater source becomes unavailable. ( 1 0-7-94) 

d. Whether the mitigation plan proposes artificial recharge of an area of common ground \1>1mer supply 
as a means of protecting ground water pumping levels, compensating senior-priority water rights, or providing aquifer 
storage for exchange or other purposes related to the mitigation plan. (] 0-7-94) 

c. Where a mitigation plan is based upon computer simulations and calculations, whether such plan 
uses generally accepted and appropriate engineering and hydrogeologic formulae for calculating the depletive effect 
of the ground water withdrawal. (10-7-94) 

f. \Vhe1.her the mitigation plan uses generally accepted and ap1Jropriate Ya]ues for aquifer 
chnracteristics sucJJ as transmissivity, specific yield, and other relevant factors. (l 0-7-94) 

g. V-lhether the mitigation plan reasonably calculates the consumptive use component of ground water 
diversion and use. (10-7-94) 

h. The reliability of the source of replacement water over the term in which it is proposed to be used 
under tbe rnitigati011 plan. ( 1 0-7-94) 
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i. Whether the rni1.igarion plan propose:, enlargement of tht rate of diversion. seascmal quanury or 
time of diversion under any water right being proposed for use in the: 1rntigation plan. ( I 0-7_(14) 

j. Whether the mitig:::nion p\an i'., consistent with the conservmion of water resources. the public 
interest or injures other wz11er riuhts. or would result m the diversion and use of !!round 1,vater at a rate beyond the 
rec1sonably alnicipated average ni.-te: of future naturn.l reclisrge. - ( 10-7-94) 

k. 9/hetber the mnigation plan provides for monitoring and adjustmem as nccessmJ' ro prorec1 sernor-
priority water rights from material injury. ( I 0-7-94) 

l. Whether the plan provides for mitigation of the effects of pumping of existing wells and the effects 
of pumping of any new wells which may be proposed to take wme1 from the areas of common ground \Yu.ter supply. 

(10-7-94) 

m. Whether the mitigation plan provides for future participation on an equitable basis by ground water 
pumpers who divert water under junior-priority rights but who do not initially participate in such mitigation plan. 

(10-7-94) 

n. A mitigation plau ma} propose division of the area of common ground \Yater supply into zones or 
segments for the purpose of consideration of local impacts, timing of depletions, and replacement supplies. ( 10-7~94) 

o. Whether the petitioners and respondents have entered into an agreement on an 
mitigation plan even though suclJ plan may not otherwise be fully in compliance with these provisions. 

044, -- 049, (RESER\'ED), 

acceptable 
(10-7-94) 

050. AREAS DETERMINED TO HA\'E A COMMON GROUND WATER SUPPLY (RULE 50). 

01. Eastern Snake Plain Aquifer. The area of coverage of this rule is the aquifer underlying the 
Eastern Snake River Plain as the aquifer is defined in the report. Hydrology and Digital Simulation of the Regional 
Aquifer System. Eastern Snake River Plain, Idaho. USGS Professional Paper 1408-F, 1992 excluding areas south of 
the Snake River and west of the line separating Sections 34 mid 35, Township 10 South. Range 20 East, Boise 
Mendian. (10-7-94) 

a. The Eastern Snake Plain Aquifer supplies water to and receives \;1.'ater from the Snake River. 
(10-7-94) 

b. The Eastern Snake Plain Aquifer is found to be an area having a common ground waler supply. 
(10-7-94) 

c. The reasonably anticipated average rate of future natural recharge of the Eastern Snake Plain 
Aquifer will be estimated in any order issued pursuant to Rule 30. ( 10-7-94) 

d. The Eastern Snake Plain Aquifer area of common ground water supply will be created as a new 
water district or incorporated into an existing or expanded water district as provided in Section 42-604, Idaho Code, 
when the rights to the diversion and use of water from the aquifer have been adjudicated, or will be designated a 
ground water management area. (] 0-7-94) 

051. -- 999, (RESERVED). 
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BEFORE THE liEPAJtTMEKT OF WATER RCSOlH<CE'-; ,id· 

OF THE STATE OF IIlA.HO 

TN THE MATTER OF DlSTRJBUTJON OF WATER 
TO'/ '\fUOUS WATEI, RJCiHTS HELD BY OR FOR 
THE BENEFIT OF A&B T/UO Ci A TlCJN DISTRJ CT 
AJ\iiERJCAN FALLS RESERVOIR DISTRICT#:. 
BURLEY IRFUGATIDN DlSTRJCT. ?VlJLNER J 

IRRJGA TJON DISTRJCT, MINIDCIK_A lRRlGA TlCIN l 
DlSTRJCT. NORTH SIDE CANAL COMPAN'{, l 
AND TWIN FALLS CAN•\L COMPANY 

ORUER REGARDING lGV\IA 
REPLACEMENT ii\' ATER 
PLAN 

This matter is before the Director of the Depmiment of Water Resources ("Director" or 
"Department") as a result of the ldaho Ground /Yarer Appropriators' Initial Planjor Providing 
Re1,laceme111 vVater ("Replacement Water Plan"). submitted to the Department on April 29, 
2005, by the Idaho Ground Waler Appropriators, lnc. ("IGWA") on behalf of its members, 
which include, Aberdeen-Acmerican Falls Ground Water District, Bingham Ground \,Vater 
District, Bonneville-Jefferson Ground Waler District, Madison Ground \Valer District, lviagic 
Valley Ground Water District, Southwest lnigation District. and Nm1h Snake Ground 'vl7ater 
District (collectively refe1Tecl to as "the Districts"). 

On April 19, 2005, the Director issued his order In the Matier o/Disrribution ofTVater to 
Various Water Rights Held bJ' or.for the Benefit ofA&B Irrigation District, American Falls 
Reservoir Districr #2, BurleJ' Irrigation Disrrict, Milner Irrigation District, J..1inidoka Irrigation 
District, North Side Canal Company, and Twin Falls Canal Company, which was amended May 
2, 2005, finding that senior natural flow and storage water rights are reasonably predicted to 
incur material injury by consumptive diversions of ground water under junior priority rights. As 
pa1i of the Order, the Director required ground waler districts representing ce1iain holders of 
junior priority ground water rights to submil a plan for replacement water with the Department 
no later than April 29, 2005. 

Based upon the Direclor's consideration of the documents in thismatter, the Director 
enters the following Findings of Fact, Conclusions of Law, and Order. 

FINDINGS OF FACT 

Procedural History 

1. On January 14, 2005, the Surface Water Coalition ("Coalition"/ delivered to the 
Director a letter ("Letter") regarding Request for Water Right Administration in Water District 

1 TJ-1e Coalition is composed of A&B Irrigation District, American Falls Reservoir District #2, Burley Inigation 
District, l\1ilnerlnigation District, ivJinidoka Inigation District, Norlh Side Canal Company, and Twin~fii:liPiiil il[,i,gj,ij]@i,1111111 ___ _ 

Company. r EXHIBIT 
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i~'(l u10ni1J11 rhl' u,11u111 ._\'nuk(' Pi11in _ Si _1ur LiL'lil'L'lJ ()(Ii t.llLT f() .\\,niur 
Sl{t/crcc TT'atcr Righi.~. Tht :.ame dny. tile C(1;:tli1ic1n ~1Lu f1kcl ib pe1ilicrn (··Pe1ition··1 c~1plitrnc.cl 
PL'ririon 1iJr n mer Hi.c/11 Atlmini1·1ro1ion und s1gnurion rhc Eo.1·11:rn s·nal\.L' I'1uin "-lquU(T us o 
(iround n ·arcr _i\-larwgcmrm Arco. Jn 1l1e Letter ~rnd Peti1io11. 1hc: Coalition sl::Ht..:cl L°hal .i uni or 
grnuncl 1.vater diversion~ h~l\'t caused matcri~il in_/Lir) lo iLs members· nmural 11u\Y and s1un1ge 
\Valer right~:. According])' .. Lhc Coali1ion sought ~idrninis1r~t1ion of junior ground waler rights and 
delivery of wa1er 10 its respeCl]ve natural Del\\' and slorage \\'rt(er righls. 

7 On Februar) 3, 20U4. JCiWA filed two petitions 1c1 intervene. The firs! was filed 
to intervene in the request for aclrninislralion and curtailrnenl of ground wmer rights within \Vater 
District No. l ~CJ, mid the second was filed 1c1 inlervene in the requesl for ctdministrmion and 
cunailmem of f!round water ri"l1ts in !he American Falls Ground Water ManaQemenl Area and ..... ::::, .. . ,_ 

designation ofthe fostern Snake Plain Aquifer as a Ground Water Managerneni i\Tea. 

3. On February 11, 2005, Jclal10 Power Company ("Idaho Power") filed a letter in 
which it requested that the lener be trealecl as a motion to intervene should a contested case be 
initialed in response to the Lener and Petition filed by the Coalition. 

4. On Febrnary J 4, 2005, !he Director issued his initial Order ("ln.itial Order") in this 
matter, responding to the Lener and Pelition filed by the Coalition, designating the requesled 
water right administration in Water District No. J 20 and the American Falls Ground Water 
Management Area as con!ested cases, and granting the two petitions to inlervene by JG\VA. 
Pursuant to Department Rule of Procedure 710, ID APA 3 7.01.01.710, the Initial Order was 311 

imerlocutory order and not subject to review by reconsideration or appeal, with the exception of 
the portions oftl1e Initial Order (l) detet111in.ing certain water rights to be junior in priority for 
the pu41oses of clis!ribtiti..ng water to any decreed, licensed, or pet111ined water rights and (2) 
denying the portion of the Petition seeking designation of the Easlern Snake Plain Aquifer as a 
ground water mllllagernen! area. Those two portions of the Initial Order were final on March 7, 
2005. The Coalition filed a petition with the Department seeking a hearing on the denial of 
designation of!he Eastern Snake Plain Aquifer as a ground water management area. 

5. On February 17 and March 7, 2005, respectively, the Idaho Dairymen's 
Association ("IDA") and the United States Bureau of Reclamation ("USBR") each filed petitions 
to intervene in the request for administration and curtailment of ground water rights with.in Water 
District No. 120. 

6. On April 6, 2005, the Director issued an Order deIIying Idaho Power's February 
14, 2005, pelition to intervene; however, the Director granted intervention by the IDA and the 
USER. Order on Petitions 10 Intervene and Denying A1otion for Summary Judgment; Renewed 
Request for Information, and Reques/ for Briefs. 

7. On April 19, 2005, the Director issued his order In the Marter of Distribution of 
Water lo Various Water Righls Held by or.for the Benefit ofA&B Irrigation District, American 
Falls Reservoir District #2, Burley Irrigation District, A1ilner Irrigation Disn·ict, Minidoka 
Irrigation District, Norlh Side Cano/ Company, and Twin F"o/ls Canal Company, which was 
amended May 2, 2005 ("Amcnclccl Order"). 
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0. ln lht· _-\llir::.T1dc:cl Urdcr. 1.ht 1.Jirt.:ctur ruund Lhct~ L'(_tn:::urnpLiH' ~1.l\lLl\"iL! \\'~l.lL'I. 

di1·ersions underjuniur priority righ1> ill \\:al~r Di:,lricls :\u. l~(! :md 1?(1 ar2- rc~i~onJ"i.1l:1· liL.el) lC) 
c:1u~e rn~neriaJ injury Lu sc·nior n~numl Jlo1\ and sw.ragc: water ri~l1Ls clurjnp the :uo:~ irrigation 
yc:m. which begins on November 1. ~0()4, {rnd ends on Ucwhcr 3 ·i. :2UU5. As :1 result_ 1he 
Direc1or instructed lhL holders ur ground \\'aler rights in \\.'atn DisLricts No. ] 2U and 1 JU. 
·'having priorities of"Fcbruary 27. 1 lJ7CJ. and la1cr .. (Ci either curtail the diversion anc! use c,f 
ground ,valer for lhe remainder of:20US. provide rep!acen1ent \:\'mer to the n1ernbers of ll1e 
Smface Waler Coalition as mitigation. or combinaiion of both." Amended Order a1 p. 44. '1\ 53. 

9. The Arnenclecl Order provides that no later than 5:UO p.m. on April 29, 2(105. '·the //f,£., 

North Snake. Magic Valley. Ahercleen-Arnerican Falls. Bingham. ancl Bonneville-Jefferson 
ground ,vater clislricls .. mid other emities seebng 10 provide rcplacemern water or other 
mitigation in lieu of cmtailmem. must file n plan for providing such replacement water . . . Id. 
at p. 46, i 9. 

10. ·'The plan will be disallowed, approved, or approved with conditions by lv!ay 6, ,/J"V 
'.'005. or as soon thereafter as practicable in the event an extension is granted as provided in the 
order granting the extension." Jc/ at p. 4 7, ~ 9. 

l l. Excluding in-house culinary uses, "consumptive ground water rights for 
agricultural, commercial. industrial, and municipal uses . . are required to provide replacement 
wmer to tbe members of the Surface Water Coalition as mitigation for ou1-of-prinrity depletions, 
as provided herein, in amounts equal to the annual depletions to the reach gains in the Snake 
River between the Near Blackfoot Gage and the Minidoka Gage under their rights as detem1ined 
using the Depanment's ground water model for the ESPA." Id. at p. 45, ,r 1. 

12. Holders of affected ground water rights where the purpose of use is irrigation 
"sl1all provide the required replacement waler tluough the No1ih Snake, Magic Valley, 
Aberdeen-American Falls, Bingham, or B01meville"Jefferson ground water districts. Holders of 
ground water rights for irrigation that are not members of one of these ground water districts 
shall be deemed a nonmember paiiicipa::it for mitigation pnrposes ... and shall be required to 
pay the 6,round water district nearest the lands to which the water right is appmienant for 
replacement water as mitigation pursuant to Idaho Code§ 42-5259." Id. at p. 45, ~ 2. 

13. "Holders of ground water rights affected by this Order where the purpose is 
commercial, industrial, or municipal may provide the required replacement water thrnugh a 
ground water district as a no1m1ember participant for mitigation or may separately or jointly 
provide the required replacement water." Id. at p. 45, ii 3. 

14. The Director allocated replacement water between the North Snake Ground Water 
District (2,400 acre-feet), Magic Valley Ground Water District (17,800 acre-feet), Aberdeen
American Falls Ground Water District (58,700 acre-feet), Bingham Ground Water District 
(14,900 acre-feet), and Bonneville-Jefferson Ground Water District (7,200 acre-feet). Id. at p. 
46, ~ 4. 

15. While !he lotal amount of replacement water was calculated at l O 1 ,ODO acre-feet, 
"[t]he total amount ofreph,cernenl water provided for mitigation in 2005 shall not he less them 
27,700 ocre:feet, which equals the amount of the predicted shortage in 2005.. " Id at p. 46, 1) 
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S 1cmpl,~t\J:-: ~.1ddc'dl. --1f~ll any illllt' Llk' rni1i~~Hi1Jn iur l_)ll\-llf-pn\1ri1: c.l'.::pL:LiLiri::, i.'-. llCJ! p.;·(1\·idc::cl 

as requir· .... '.d hcrei11. lht ass.;rn::iakc.\ \\;~ncr righL~; an::: subjcc1 w i1111w~·di;_11::_, ClELLi1n-1cnL b~1sc·cl on the 
priurilie:, of1ht· nglns. l(1 the- c:s:1crr! mnig:.iLion ha~, nm been pru\'ick:d.·· J(.l !Ji p . ...J-6. ~ S. 

16, .ln slalin~ his irnem 10 ··monirnr \V~ncr suppl_\·' requircrnems ancl 1be wme.r supplies 
a,,:,ilahlc lhroughmn the: inigauon season IT id. alp. 47. 1i l CJ. tbc Director also srnted thm the 
1-rnount ofrniLiga1.io11 f(n the ~005 irriga1ion season could \'ary. depending on "·the final 
aecouming for surface water diversions from the Snal;e River for 2CIU51.r id. alp. 4 7, ~' 11. ''To 
tlre extent less mitigation is provided than was actually required. a mitigation obligation will 
can-y forward to 2006 and be added to any new mitigation determined to be required for 2CJCr6. 
To the extenl more mitigation is pro,,iclecl than was actually required. a mitigation credit will 
carry forward 10 2006 and be subtrae1ecl from any new mitigation determined to be required for 
20Clli ,. id. 

17. The Director stated that he would continue to evaluate conditions in the Eastern 
Snake Plain Aquifer on an annual basis "after April 1, when the USBR and U[nited] S[tates] 
A[1my] C[orp] [of] E[ngineers] release forecasts for infimvto the Upper Snake River Basin fm 
the period April 1 through July 31, and require miiigation or crn1aih11e111 as warranted without 
further demand by members oflhc Coalilion until such time thai a permanent mitigation plan 
may be approved." Id at p. 47,112. 

18. "Mitigation deb.its and credits resulting from year-to-year mitigation will conlinue 
to accrue and carry forward until such time as the storage space held by the mern bers of the 
Surface Water Coalition under contract with the USBR fills. At that time, any remaining debits 
and credits will cancel." ld. a1 p. 47, ~ 13. 

l 9. The Amended Order was a final order of the Department. 

The Districts' Replacement 'Water Plan 

20. Before 5:00 p.m, on April 29, 2005, IGWA, on behalf of the Districts, filed its 
Replacement Water Plan with the Depaiirnent, purporting to comply with para§,,raph 9, page 46, 
of the Director's May 2, 2005, Amended Order, which required a plan for providing replacement 
water to the Coalition, 

21. The Districts state in their Replacement Water Plan that the miligation plan that 
was filed on Febrnary 8, 2005, Application.for Approval of Mitigation Plan (AFR) and Ground 
Water Districts' Mitigation Plan.for American Falls Reach oft he Snake River, "is broad enough 
in scope and substance to satisfy !he minimum requirements the Director's Order imposes on the 
120/l 30 Districts for 2005." Replacement Water Plan at p. 2. "However, because the Director's 
Order contains requirements not contemplated in the February 2005 Mitigation Plan, and 
because it provides a specific obligation for replacement water in 2005, this Replacement Water 
Plan is submitted to comply with the Director's Order." Id. 

22. While !he Dislricls state they are not withdrawing or amending their February 
2005 Mitigalion Plan, the Districts cleclare !hat "[t]o the extent that this Replacement Water Plan 
is deemed a mitigation plan under the Department's Conjunctive Management Rules ... the. 
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DistricT:, lriL'.lH]XJEHl' he1\'rn h: refcrc·JKL: '.='.::1(:h prc\1'i~;ion td. \he: Fd-iruary iv1iLi~:u·irin Pbn :l:·. nu:i\· 

he requir::d h.\ .'>11ch rules 1(1 ht.· irn:.:luc.1~.d in ~i mi1igmion pbu undcT e,onsid~T~LLicrn by the 
Derianrn::111.·· Id mp. 3. 

"11. The Dis1ricts· 1?.tplacernem \Nmer Plan describes sources and an1otmts ofv/ater 1(1 

be used for replacement pm7:iuses. as \Vell as n1ltigation credits 1hat should accrue in ~OOS ~2nd 
subsc·qufnl years. 

:14. According lo ihe Repbccmenl Wmer Plan. JGWA. on behalf of the Districts, 

''commits tu make 3\'ailable 27.70[1 acre-feel ofreplacemen1 wmer during the 2005 irrigation 

season ... Ii-om one or more of the sources shown in Attachrnenl l1.." Id. at p. 3. "Unless tlie 

Director otherwise requires, JGWA will delermine which of the[] water sources [described in 
Atiachment A] will be provided to meet lbe 2005 Replacernenl Obligation, and wilL. al the 
appropriate time, notify the Director in writing and authorize him to take immediate control of 

such water a11d instruct the District 1 Watem1aster or other agents or employees to deliver it to 

fulfill the 2005 Replacement Obligation." Jd. 

25. The first page of Al1achmen1 A describes the replacement water sources as 

follows: 

Source 
FMC Lease 

2005 Replacement Water Sources 

New Sweden Irr. Dist. 
Peoples Canal Co. 
Snake River Valley Irr. Dist. 
Grindstone-Bul1e, et al. (High-lift exchange) 
United Water ldaho (High-lift exchange) 

Subtotal -- Surface water supplies 

\VD 120 Dry-Year Leasing 

Subtotal -- Above Milner water 

Acre-Feet 
6,820 

15,000 
3,000 
2,000 

47,970* 
9,833** 

84,623 

2,522*** 

87,145 

* Based on total 2005 lease of 58,500 AF at 82% exchange credit from USBOR Let1er of 
Intent executed between Ground Water Districts and Lessors. Exchange Agreement wlth USBOR 
is pendll1g. 
H Based on total 2005 lease of 11,992 ,.;F at 82%1 exchange credit from USBOR. 
Execution oflease agreement with Lessor and exclrnnge agreement with USBOR are pending. 
*~'* Eight separate dry-year }ease agreements affecting 1,261 total acres in Bingham and 
Power Counties lrnve been executed. Total associated consumptive use foregone in '.2005 is 6,828 
AF. First year reach gain increase in Blackfoot to Milner reach is 520 AF. Second year reach 
gain increase is 344 AF 

Replacement Waler Flem, Atlochmenl "A". 
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:2tl. Tlit· S;.:'C:r1nd p~i.f:!-:.:' ul _·'\n:1chnic'l/l Ai:, tillc·:d "[,c:;1;c: P1\1~nm1 ,.ll"1.J 

Sl1mm~1rizes \\'~1lt'1· [)[s1rie1 1\/0. I dn -Yc·ar k~tscs_ 

Replacement ·water PrnYided by Storage 

27. Docurnelllation is proviclcci in Attachmen1 B 10 !be Replacemeni \Nater PLm that 
verifies \ha! ]Ci We\. cm behalf of the Dis1ricts. has entered imo agreements lo secure. for 
replacement puqJuses. 1he water described in Anachrnenl A. Rcpluccmc111 Wmcr Plan at p. 3. 

'.:8. The firsi document in Attachment B. dated April '.:8 .. '.:(105. is an agTeemen1 by the 
Peoples Canal & Irrigation Co. ··to lease 3.000 A/F of waler 10 the grnund waler users. 
represented by Lynn Tominaga [JG\\'A Executive Direc10r]. The water will be avaibhle Llpon 
receipt of pavrnen\ for the water as agreed." 

'.:'9. The second document in 1\ttachment B.. daiecl April '.'8, 2005, is an agreement by 
Snake River Valley Irrigation Distric1 with J\-1r. Tominaga to "lease '.2000 af of water for the 2005 
irrigation season." 

30. The third document in Anaclm1ent B.. elated March 15. '.'005, is a Private Lease 
Agreement whereby the New Sweden Irrigation District agrees to lease 15,000 acre-feet of water 
lo 1he Water District 01 Rental Pool as mitigation water for "Bonneville/Jefferson and Bingham 
and iunerican Falls;A.berdeen Ground Water Districts .... [U]pon the paymem of the 
appropriate Rental Pool fees, and the approval of the Viatern1aster, the parties of this agreement 
agree and request that the W atern1aster change the point of delivery for l 5,000 acre-feet of 
stora[e from New Sweden Irrigation to the Ground Water Districts. for the vear enclulf' October ._, ,__, , . ._, 

1, 2005." 

31. JGWA, on behalf of the Districts. proposes to dedicate Snake River storage water 
totaling 20,000 acre-fee\ as replacement water. 

Deficiencies in Stored \Vater Proposal 

3'.'. IGWA suhminecl evidence of an agreement benveen IGWA and holders of 
storage water entitlements for rental of storage water by IGWA for the benefit of the Districts. 
JGWA did not submit documentation that the storage had been placed in the \Valer District 01 
Rental Pool and was committed to IGW A for release as mitigation. 

Lease of FMC Ground Water Right 

33. The first line of Page J of At1aclm1ent A refers to an "FMC Lease" of 6,820 acre-
feet of water. 

34. In 2002, American Falls-Aberdeen Ground Water District and Bonneville-
Jefferson Ground Water District leased all or portions of water right nos. 29-2284, 29-2301, and 
29-11342 from FMC. In a letter dated August 6, 2002, the Depariment recognized a mitigation 
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crecli1 w 1hu~;,~, gruun(i \-\'atcr di'."-;nic.1.'., c1f CJ.g l l,1.S/ ~L;_,·rc--i·~~1 wmL.J 
nonuse of lht FlviC \\·mer righ1.s:. 

Deficiencies in Proposed Lease of FMC Ground \Vater Ri~ht 

35. ICi\YA clicl 1101 submit clocumemmion showing thal it has cxecmccl an agreement 
with PdC 10 lease FMC water rights during 20U5. Fm1hermore. JGWA did not submit 
documelllation showing ilia! waler 1101 divcrtcc! under FMC' s waler rights will be delivered as 
sur:ac.c wmer flow tu the Coaiiiion as repiacemern water by placing 1be leased rights in Jdaho 
State Water Bank for rniiigation by !GvVA and then renting the rights from the Water Bank for 
delivery lo one or more members of the Coaliiion. or other acceptable means of cleliverv. 

Dry-Year Leases 

36. The second page of Attachmenl A is titled "Lease Program Offers," and cross-
references lo the line item "vVD 120 Dry-Year Leasing" on page 1 of Attachment A . The dry
year leases are summarized on the second page of Attachment A as follows: 

Nan1e ! Water Right · Total Acres Flow Rate (cfs) 
' I 

' ICBC Farms LLC I 35-:2426 291 3.4 

J. Hemy Olsen 35-2384 296 4.5 

35- 7092 l.07 

Foster Land and Cattle 35-02653 250 9.0 

35-12933 

Foster Land and Cattle 35-2503A 200 3.63 

Howard & Joy K.lempel 35-2550 95 2.7 

William Toevs 35-8626 129 188 

37. IGWA sunm1arizes the augmentation to the Snake River flows resulting from the 
proposed dry-year leases in a footnote associated with page 1 of Attaclunent A. TI1e footnote 
asse1is that these dry-year leases will increase reach gains 5:20 acre-feet during the first year, and 
344 acre-feel the second year. IOWA bases the reach gain increase on a foregone consumptive 
use of6,828 acre-feet resulting from non-inigation of 1,261 acres. 
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Deficienciti-i in Dry-Year Least Propo:-:al 

38. The 1i11e ·Leas(· Program (Jffcrs·· i11l~.rs thm offers lo lc~1se gr(1Uncl \\':11.~r rights: 
have been cxtcnJcci h lUWA. bu! lUWA did nol submit c:opies c,f C':ecrnecl conlrncL'; for kasc 
of the waler. 

3 9. Depanmen1 sl~tff reviewed the wo.icr right records of Lhe water ri glns proposed for 
dry-year leases. 5ummaries ofihe water righl records are attached H, 1his order as Anachrnent 1. 

40. Department staff found several inconsistencies in the page 1itlecl "Lease Program 
Offers." The inconsistencies are contrasied in pare1~thesis and hold 1ex1 nexl 1c, the original 
information presented by JC,WA: 

Name Water Right l Total Acres Flow Rate (cfs) 

KBC Fmms LLC 35-14~6 291 . 3 .4 

(Grandview Properties LTD) 

J. l-l enry Olsen 35-2.384 296 (320) 4j 

35-7oq2 1.07 

Foster Land and Cattle ' 35-01653 250 (461) 9.0 

(Thayne R. Gneiting) 35-12933 (439) 

Foster Land and Cattle 35-2503}\ 200 (276) 3.63 

(Thayne R. Gneiting) 

Howard & Joy Klempel 35-2550 95 2.7 

William Toevs 35-8626 129 1.88 

41. JGWA did not submit documentation showing that the places of use described by 
the above water rights were inigated in 2004 or were not inigated during continuous, 
consecutive past years preceding 2005 as part of a mitigation plan to provide replacement water 
to the Snake River between Near Blackfoot and Minidoka. 

42. Crops grown on 1,261 acres cannot consume 6,828 acre-feet of water. 
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Snake River T\atural Flovr V\''at.er Right Lt:asc and _[xchan;:::e 

4_)_ Tlir follnh c\ucu111enl in >-\nachrncnt B. c.l~1h::.d _::.\pril 1. :2ClU5. i::, Ct Lc:n:::r uC1n1cnL 
beI"\\'e.en ]Ci\~:A_ un h~lrnlf of1l·1t· Disnins. ancl G1crub Ferry. [Vlurphy. ancl 1VJlllll1lain Hc1ff1t 

Ciro ups !''high iih purn11ers'· ). The purpose oflhe rel:ilionsbip between rl1e parties 10 the Lener 
·'is lo ~tcquire \Valer rights b~- lease Lmcl.ior r1urchasc LD fru::ilj1;::rte a \~7cner [xch~mge Agreement 
witb 1he Burc:w ofRecbrna-iion.. Pursuant w the Exchange Agreement the :::tcquirec.l ,vater 
riglns \Vil\ he exchanged for water i11 lhc Upper Snake Rjver Basin in order 10 augment Snake 
R_ivcr i1o\VS above fviilner Dam durlng_ Lhe iniga1ion season 10 111itigatt· for ground \Yater 
pumping in tbe Eastern Snake Plain Aquifer .... •· The second pc1ge of tl1e Lener. marked 
-'Redacted.'. si.ates "[a] Lease Agreement will be entered into pmsuanl to whieh the Owners will 
lease lo the Districts 58.5U(I AF. . for the 2005 irrigation season based upon a minimum of 
3AFA. The rent will be (redacted I for 46-500 AF subject lo the Purchase Option ("Option') 
clescribecl below, and (redacted I for 1 '..'_000 AF nol subject to the Option. a total rent of 
/redacted)." Fw1htnDore. "an irrevocahle and exclusive Option to purchase approximately 
53,100 AF' was contemplated. 

44. The fifth document in A t1achment B. is a package of agreements for water, signed 
dming !he month of 0\pril 2005, between JGWA and ,•arious water providers. entities, and 
private person for lease during the 2005 inigalion season, lease/option lo purchase during tbe 
2005 inigation season. and option to sell. 

Deficiencies in the Snake River Natural Flow 'Water Right Lease and Exchange 

45. IGWA, on behalf of the Districts, did not submit executed contracts bern,een it 
and the high lift pumpers for lease of the high lift pumpers' water rights during the 2005 
inigalion season. Moreover, !CiW A did not summit documentation esrnblishing that the USER 
has consented to the exchange of the water left unclive1ied by the high lift pumpers for storage in 
the Upper Snake River reservoirs tha! JGWA can dedicate to the Coalition as replacement water. 

Overlap with Other Ongoing lVritigation 

46. ln addition to its obligation to provide at least 27,700 acre-feet of replacement 
waler in 2005, the Districts state that they will provide 45,500 acre-feet of water from one or 
more of the sources described in Atlaclm1ent A for tbe following thJee purposes: 

l) provide water to the Sandy Pipeline Ponds to augment the water supply to waler right 
holders in the Billingsley Creek subreach of the Thousand Springs Reach ('TSR'); 2) 
provide a surface \Vater source for in-igation of lands prevjous]y conve1ied from ground 
water inigation as pa1i of ongoing, stipulated and Depmirnent-approved mitigation 
actions of these Districts; and 3J potentially undertake small-scale, targeted recharge 
intended to augment the water supply to water right holders in the TSR. 

Replacement Water Plan at p. 4. 
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Dcficienn iu (hcr:ap with Other Ongoing fv!itigatiun 

r ICWA. un bchcil/oliht Dis1ricts. d1ci nC>L ckscrihc: hell\ lhc we11cr delivered tu the 
S:.mc!Y hpt'linc J

1oncls. bncl~: prcvi(lllsly converted from ground water inip:nion. ancl 1"L'.cJ1argc 
augmen1in~1_ the wmt:T supply t{1 tht: Tbuusand Springs Reach. \Vill replace :::my WJler in the Near 
Blackfo01 le, lvlinidob Reach of the Snake R..iver. Wi1hou1 an analysis 0C1he reach gains w the 
Near Blackfc1ol lo fv1inicluk~t Reach rcsuhing_ frorn these effons to suppl;· n=:place.rnen1 v,·aler lo 
the Thousand Springs Reach._ no credit will be recc1gnizcd for ~1cfrvl1]es pnn,jcli11g \\'ater lo a 

differelll source of surface wmer supply. 

Mitigation Credits 

48. According to the Replacement Water Plan, the "Districts intend to document and 
take full credit for all reach gains demonstrated by the Department's ESPA model to accrue to 
the AFR i11 2005 and subsequent years .... " Id. al 5. Credits will be claimed by the District for 
reach gains attributable to Water District No. 130 mitigation actions. reach gains attributable to 
voluntary cw1ailmc11ts of ground water withdrawals in 2005, reach gains attributable to previous 
years' mitigation. recognition of mitigation credits for separate mitigation plans, and additional 
accouming for mitigation at season's encl. Id. at p. 5-7. 

Deficiencies in Mitigation Credits 

49. JGWA, on behalf of the Districts, did not submit documentation to establish Teach 
gains that accrued in past years or that will accrue in 2005 because of past mitigation activities of 
IOWA or its member ground water districts. 

50. All reach gains resulting from past activities have already accrned to the Snake 
River, increased the flow of the Snake River, and have reduced the predicted deficit in the 
minimum reasonable supply of water for the Coalition. IOWA should not receive any credit for 
these benefits already derived. 

CONCLUSIONS OF LA \V 

l. The Director of IDWR recognizes the impmtance under Idaho law of protecting 
the interests of a senior priority water right holder against interference by a junior priority right 
holder from a tributary or inlerc01mected waler source. Art. XV,§ 3, Idaho Const.; Idaho Code 
§§ 42-106, 42-237a(g), and 42-607. 

2. ldaho Code § 42-602 states: 

Tlie director of the depm1ment of water resources shall have direction and control of the 
distribution of v,,ater from all natural \Valer sources \Vithin a \Vater district to tbe canals, 
clil.ches, pumps and olher facilitic:;, diverting therefrom. Distribu1ion of \Vater i.vithin 
waler districts created pursuant lo section 42-60°1, Jdaho Code, sliall be accomplished by 
\Vaterrnasters as provided in this chapter and supervised by the director. The director of 
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the ckp:-uuncn: i>i \\:::iltT h:.~\\urn<. :,h:tll s:Jic;t1·ih111·~· \\~ll(r in tik walLT l-_k;tncb in 
:ic:curdan:.:c- \\'itli tlw prior ,.1pph1pri~lli11n c.luctri1K 

, ldalw Cude< ,.[2-t}ll/ prtl\'ick~; 1h~n Lhc· following shall ~1ppl\ during 1in1c~: or 
scarcil~, oi'wJ.1.s::r \\'ht'.n i1 i~, necessary Hi clis1ribu1t v-,,~ner be1Yveen \\'Ziler righh 1n a ·1v\·atcr district 
creaLec\ and opcnnin~ pur:-;uam w cbap1cr ti. 1.i1le .:J:2 . .ldahu Cuclt. in ac.crn·danc.:e w1Ll1 Lbc priority 
ofthost' rights: 

I A.]ny person or corporation cbiming the right to (ht· use of the v1'nltTS of the stream or 
\'l'atcr :-;upply comprising ct \.\'·;-irer district brn nol ovmfr1g or having the use of an 
adjudicated or decreed righr therein, or righ1 therein evidenced by permi1 or 1icense issued 
by the clepanrnent of \\'a1cr resuurces, shall, for the purposes of distribution during the 
suircity of v..1atei-, be held lo have a right subsequent to any adjudicated. decreed .. pennit, 
or licensed right in such steam or water supply 

4. ln water districts, wmemiasters must sunm1arily determine: (1) whether a water 
right holder calling for deli,,ery of water is receiving the water authorized by the waler users 
·waier righ1: (2) if nol. what junior water right diversions must be cunailed: and (3) whether there 
are alternative means to provide the water to senior water rights 10 reduce or eliminate injury to 
the senior water rights. 

5. The temporary plan submined by IGWA for prnviding replacement water will 
contribute sufficient water to supply the minimum requirement of 27,700 acre-feet of water 
during the 2005 inigation season if additional info1111ation and commitments by IGWA are 

s1-1brnitted to ID'NR. 

6. The additional infonnation and conm1itments must be submitted on or before May 
23, 2005, in order for the ground water users in Water Districts No. 120 and No. 130 to avoid 
cu1iailment. 

7. Despite IGW A's request for flexibility in determining the source of water from 
which replacement water will :,e provided, the Director should detennine an order of source 
preference for recognizing credit for replacement water. The order of preference is deten11ined 
by the magnitude of the deficiencies identified in the findings of fact, the estimated ti.me within 
which the deficiencies can be conected, and the ease of monitoring the delivery of the 
replacement water. The sources ofreplacemen( water in order of preference are: storage water, 
FMC leased water, dry-year leases, natural flow leases and associated exchanges for storage, and 
credit for other mitigation activities. 

ORDER 

The Director enters the following Order for the reasons stated in the foregoing Findings 
of Fact and Conclusions of Law: 

JT IS HEREBY ORDERED as follows: 
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l. That h:i\\ /\ · :, C1J'!:.:·-:·c~tr pHlpli'-;ai ll\ pnwic.k rcpLtL:(.-'n·1::::nl walr...'r \1,·ill pn_1\·idc· t))C 

nec:::ssar'\ re:;1,J! ga1ns clu:·1n!:: Lhe 2(1(1) irng~nidn ~c~1~;cir1 :rnd i~, _4...PPRC)'VED pr1~1\'icled lC_l\l\'A 
subff1it:~ inforrn~1lion i111J1e fcdit1\\'ing llrder prc:lcrcrhx until ~11C1Ltl of27.7U(l a:..:re-k~l has becr-i 
secured l(1 provide repLiccrr1e111 \',.'~n,~r 1(11hc· Cn~t!iLirni. )~:.:.'{llT~rnJ::!cmern of ail ur a ponion of the 
order of preference rnus1 be jus1illecl in \Yri1jn~ hy incrc:Jses in the' rnagni·tude ofpres;em 
cleficiencie:-., i11crc~1ses in 1hc 1irnt \vi1hln whicb ~t'.;:-.ignecl bsLs can be ac:cornplish8d. or 111ereJ.ses 

in Lhe difficulty of accomplishing the tasks. 

ICiWA rnus1 submi1 the l'c,llowing: 

a. Documentation 1ha1 the 20.CICIO acre-fret of storage water proposed for lease from 
Peoples Irrigation C:ompmw, !he lclaho hTigalion Disiric(, and !he Ne'A Sweden 
irrigation District. and any other slorage water available or dedicated 10 lCiWA 
f'or replacement waier is leased 10 1J1e Water District 01 Rental Pool for delivery 
io and use as replacemenl water by the Coalition. Delivery ofth.is water for any 
other miligation or replacement requirements ,vill not be recognized by the 
Director as replacement water for the Coalition unless IGWA technically 
determines the Near Blackfoot to lv1inidoka reach gains resulting from the other 
mitigation activities as confirmed by the Department. 

b. Documentation that 6,820 acre-feet of water has been leased from FMC: to the 
Idaho State v\!aier Ban.k m1d rented by JCiWA. as replacement water for delivery to 
one or more members of the Coalition. 

c. Documentation about the dry-year leases as follows: 

1. Copies of comracts with the current owners of the water rights leased; 

11. Original change of ownership documents for any new owners of the leased 
water rights accompanied by the appropriate change of ownership filing 
fees; 

m. lnfom1ation reconciling the discrepancies and inconsistencies between 
flow rate, acreage irrigated, and total volume of consumptive use 
foregone, as discussed in Finding 40: 

1v. Identification of the lands described as a place of use that will be dried up 

within each 40-acre parcel; and 

v. Aerial imagery and sworn statement that the lands described by the dry
year lease water rigbts ,vere irrigated in 2004 or have been continuously 
and uninteirnptedly not been irrigated for multiple years because of a 
mitigation plan already approved by the Department. 

rl. Documentation abm1t high lif1 water rights and exchanges as follows: 

1. Copies of executed contracts to lease water rights authorizing diversion 
from Snake River natural flow; and 
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u. _:\i1 ~liJ})Hl\'c:'.d ,:_:_\2h:J.n~:: iii' \\'JLCJ ri;hL~, JLdhu:·l~:::ing 1hc tYchan~c i:1f' \\':l.'lcr 

ri~hLs au1horL::.i11~1 di\'c:rsilill (1!' SnakL· fUYt.T na1.ura1 llc1w. and h\ 
Ki WA. with s1,irage 111,Ler hdci h1 th, \!Sl:\TZ plwsiccil!) deiivernhlt' 
hcl\-Vt:en Ntar Bletd:!'001 ~rnd JvlinidoL1. 

J. The exclrnnge rnus1 be appruvec1 under lcbbc1 Code S· 42-:2-+0 or as c1 le-mporary 
exchange under Idaho Code 0 42-222A. An: 1emporar) exchange mus1 be prcl'.eded hy a 
clrough1 declarcnion for all the counlies in which water will be clivcrtecl or left in the Snake River 
pursuant to the exchange. 

4. Tecl111iutl inforn1mion regarding the rcacb gains 10 i.he Snake r~.i-ver bet\vc-en Near 
Blackfoot mxl Minidoka resulting from mitigalion eff011s thal overlap 1he proposals by lGWA. 
or resulting in reach gains in 1005 from pa~,·1 n1iliga1ion effo1is. 

IT IS FURTHER ORDERED that infomrntion required by this order must be submitted /~ 
by May 23. 2005. lo folly remedy cleliciencics idemified in this order for at least 27,700 acre-feet 
of replacement wmer. Any request for extension ofiirne of this deadline will be approved by the 
Director only upon a showing of good cause. 

IT IS FURTHER ORDERED that failure to submil the information curing deficiencies 
for 27,700 acre-feet of rep] acemcnt water on ur before the due elate will resul1 in irnmecliale 
curtailment consistent with the Director·s Amended Order issued on l\fay 2. 2005. 

IT IS FURTHER ORDERED that any replacement water provided by the above 
instructions in excess oflhe 27. 700 acre-feet will be credited toward the 101,000 acre-feet owed 
for 2005. 

IT IS FURTHER ORDERED that pursuant to Department Rule of Procedure 710, 
ID APA 3 7.01.01.710, this is an interlocutory order and is 1101 subject to review by 
reconsideration or appeal. The Director may review this interlocutory order pursuant to Rule 
711, IDAJ'A 37.01.01.711. 

DATED this U' 1}1--- day of May :2005. 

Director 
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BEFORE THE DEPARTMENT OF 'NATER RI:SOFRCES 
OF THE 

STA TE or IDAHO 

D\ THE JvlATTER or DlSTRlBIJTlON (Jf, 

WATER TCJ VARJO\;S WATER RlGl-lTS 1-TELD 
BY OR FOR THE BENEFIT CJF A&B 
[PJ,JCjA TJON DISTIZlCT. AMERlCAN F.'\LLS 
RESERVOlR D!STRJCT #2. BURLEY 
IRRJGATlON DJSTRlCT. 1\1INIDOKA 
IRRJCA TlON DISTRlCT. NORTH SJDE 
CANAL COMPANY, A.ND TWIN FALLS 
C.I\_NAL COMPAJ~Y 

ORDER A.PPROVING 
IG'NA'S REPLACEMENT 
\YATER PLAN FOR 2005 

On April 19, 2005, the Director of the Dcparlrnen1 of Water Resources 
("Director" or ·Depai1mem") issued his order In rhe Matier ofDisrribution ofTYater to 
Various Water Rights Held by or for the Bcnc_fir ofA & B Irrigation District, American 
Falls Reservoir Dislricr #2, Burley Irrigation Disrricr, lt1i/ner Jrrigarion Disrrict, 
Minidoka Irrigation Dis1rict, North Side Canal Con1ncmv, and T1l'i11 Falls Canal - , -
CmnuanJ'. which was amended Mav 2. 2005_ findin~ that sen.ior natural flow and storaue 

~ . ; . ., ·' .' ~- ~ 

-waler rights are reasonably predicted to incur material injury in 2005 by consumptive 
diversion of ground water under junior priority rights. As part of the Order, the Director 
ordered ground water districts representing ce11ain holders of junior priority ground water 
rights to submit a plan for replacement water with the Department no later than April 29, 
2005. 

On April 29, 2005, the Idaho Ground Water Appropriators, Inc. ("JGWA") filed a 
Plan.for Providing Replacement Water on behalf of its members, which include, 
Aberdeen-American Falls Ground Water District, Bingham Ground Water District, 
Bonneville-} efferson Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Irrigation District, and Nmih Snake Ground 
Water District (collectively referred to as "the Districts"). 

On May 6, 2005, the Department issued an Order Regarding JGWA Replacement 
Waler Plan. The order conditionally approved IGWA's replacement water plan for 2005. 
The order also identified deficiencies in the replacement plan, and required that ICW A 
submit additional information to cmrect deficiencies on or before May 23, 2005. 

On May 23, 2005, JGWA snhmitted a document titled JGTr'.4 Information 
Submilla/ Responding to lvfoy 6, 2005 Order Regarding IGWA Replacement Waler Plan. 
On June 3, 2005, ICWA submined another document titled JGFVA 's Supplement to 
Information Submirtal. 
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Fll\DlNCS OF FACT 

The i'Lillowing findings [1!.LtCl su111marizt 1he clc:t1cicn:ies idcn1i-fiecl in lhe ()rdL'r 

Rcgouhn,~ .J(;fL0l Re1Jluc:1'mcm ffwer Plan of"!vby 6. 2UCJ5. a.nd clis2u:::~; \-v11etber the 
deficiencies are adequme\y aJclressed by lhe responses uCi'vlay 23 and June 3. :2005. by 
IGW/', 

A & B lrrigaticm District A111erican Falls Reservoir District #2, Burley Irrigation 
District Milner lrrigaiion DistricL Minidoka lrrigalion District Nmib Side Camtl 
Company, and Twin Falls Canal Company will hereafler be refened \Cl as "the Surface 
Waler Coaliticrn·· or "the Coalition.·· 

Private Leases of Storage Water 

Previous Deficiencies 

1. JG\VA was required to provide "[ d]ocumentation that the 20,000 acre-feet 
of storage water proposed for lease from Peoples lnigation Company. the Idaho 
Irrigation District. and the New Sweden Inigation District, and any other storage water 
available or dedicated to IGWA for replacement water is leased to the Vl ater District O l 
Rental Pool for delivery to and use as replacement water by the Coalition. Delivery of 
this wmer for any other mitigation or replacement requirements will not be recognized by 
the Director as replacement water for the Coalition unless IGWA technically detem1ines 
the Near Blackfoot to Mirudoka reach gains resulting from the other mitigation activities 
as conf1m1ed by the Department." 

Additional Information Analysis 

2. IGWA submitted executed lease agreements with Peoples Inigation 
Company, the Ic1aho Irrigation District, and the New Sweden Irrigation District that lease 
a total of20,000 acre-feet of storage water. IGWA also submitted a letter from Ron 
Carlson, Watennaster for Water District No. 01, confirming that the 20,000 acre-feet of 
storage water is dedicated for use by the ground water districts. 

Allocation of Stored 'Water from Private Leases 

3. The portion of the stored water from private leases provided as 
replacement water to members of the Surface Water Coalition pursuant to the A.mended 
Order of May 2, 2005, must be allocated to the members of the Surface "Nater Coalition 
in the 2005 inigation year (November 1, 2004, through October 31, 2005). 

4. Since the Department will make the allocation, the portion of the stored 
waler from private leases provided as replacement ,vater to members of the Surface 
Water Coalition must be assigned to the Depariment. 
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PMC Lease 

J'rel'ious Deficiencies 

). ](;WA wc1s required ro submil ·'[cl]r1c:umenlmion lh:n h.820 acre-foe! of 
water bas been leased Crom FMC tu the ldc1bu Slale Water Ban\; and rented b:, IGv\'A as 
replac::::ment \Va1er for deI1-very tu nnc or mure r11ernhcrs of the Coaljiion_'-

Additional Information Analysis 

6. lCrWA subminecl mforrnation conliiming a wclid private lease agreement 
between FMC ldabo. L.L.C. and American Falls-Aberdeen Ground ,Vater District. 
Bingham Ground \\iatcr District and Bonneville-Jefferson Ground Water District to 
lease water right nos. 29-2284 and 29-2301 and claim no. 29-11342. JGWA also 
submitted copies of checks executed in 2005 for lease of the FMC water rights. Finally, 
IGWA submitted an application lo lease water to the Idaho Water Resource Board Water 
Supply Banl, ("Water Supply Bank"'i ancl a parallel application to lease tbe same water 
rights from ihe \Vater Supply Bank. The Department has not yet approved the lease 
applications. 

7. Jn re,'icwing the water right records. the Depmirnent found that the Snake 
River Basin Adjudication ("'SRBA "") District Court disallowed claim no. '.:'9-1134'.2 in 
2004. FMC is presently anempting to obtain leave of the Court to file a late claim for a 
similar amount of water that was transfened by the City of Pocatello under water right 
no, 29-2338. The validity, ownership, and historical place of use must be established 
prior to recognition of claim no. :29-11342 as a basis for providing replacement water to 
the members :if the Surface Water Coalition. 

8. In a letter written by N onnan C. Young, dated August 2, 2002, the 
Depaiiment approved 6,820 acre-feet of mitigation resulting from non-use of the FMC 
·water rights. The 6,820 acre-feet included a contribution from claim no. '.29-1134'.2. The 
letter of August 2, 2002, was sent prior to disallowal of claim no. 29-11342 in the SRBA 
The letter stated that the Depariment might farther adjust the volume recognized for 
mitigation based on fo1iher review. The Depariment has detem1ined that the pro-rata 
portion of the 6,820 acre-feet a11ributable to claim no. 29-11342 is 796 acre-feet. 
Subtracting 796 acre-feet from 6,820 acre-feet leaves a remainder replacement credit for 
the FMC lease of 6,024 acre-feet. 

Drv Year Leases 

Previous Deficiencies 

9. IGWA was required to submit copies of contracts with cunent owners; 
change of ownership documents; information reconciling discrepancies e1ncl 
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inconslstencic:s hc1\\CLT1 fill\\ r~ue. ~H:rt .. '.~igc irrig::11c'.d. ancl LUU] ':oll1rnc or cc111su111pLivc use 
forc.:gonc; iden1i1ica1ion orlancb, tb~1l will 1-it' dried up wl1hin c~1ch 40-acrt-· parl'.cL and 
~srjnJ irnagcr:· and 5\Vorn s1.~11erncrn:-, 1.h~\ the bncb. described ,verc irrigated i11 '.:::Cifl4 or 
have ht.en cominuously and unimtrrurik.dly not iJT1g~necl for muhiple years h~causc of a 
mitigation plan already approved h1 !he Dcp:mmen\. 

Additional Information Analysis 

10. lCi\\'A subminecl information about all oflhe water righto: originall,-
proposed for dry year lease excepl for waler right no. 35-2550, held by Hov;ard and 
.lovce Klempel. As a result. wmer right no. 35-2550 was removed from the dry year lease 
proposal. 

11. JGWA submitted acceptable change of ownersl1-ip documentation and 
copies of lease contracts with the cunent owners. Inconsistencies aboUl water use were 
resolved by subminal ofl005 satellite imagery. The acreage to be dried up was not 
identified by 40-acre parcel, but water use was reviewed and confin11ed by Lewis 
Rounds, Watermastcr for Water District No. 120. 

12. The following is a revised table from the Order of May 6, 2005, that 
recognizes leases to dry-up acreage inigated in 2004. 

Name Water Right Total Acres lnigated I Flow Rate Reduced (cfs) I 
Per \VD 120 Review 

KBCFanmLLC 35-1426 291 3.4 

J. Henry Olsen 35-2384 296 4,5 

35-7092 L07 

Foster Land and Canle 35-02653 250 ) -_,) 

35-12933 

Foster Land and Cattle 35-2503A 200 2.63 

William Toevs 35-8626 129 1.88 

13. The information listed above and associated information from the water 
rights was input into the ground waler model for the Eastern Snake Plain Aquifer 
("ESPA"), and the model was run to delennine the reach gains for Near Blackfoot to 
Minidoka resulting from cessation of pumping. Based on the model results, it was 
determined that in 2005, the d1y year leases result in a reach gain of 435 acre-feet. 

14. If the reach gain attributable to tbe dry year leases is not identified and 
delivered directly to the Surface Water Coalition members, the gain may be diverted by 
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uLbcr 1x~11cr rlgln lir.lJch::r:,. \\ h1y,c_· \', Jk'r !·1 ht~ir ::_·~trlicr pri<1ri1-y cb(e~. 1JwJJ Lhc· r)rinrjr_'i 
cblt·s of th~· rights h~hl b\ the mcrnh~T~, l!f lht'. Su:·f:.ice \\':ner C\1a]i1ic1n. _11.h]·1oug.l1 no! 
idemilicJ n.s :1 cL:.·fic·ienc: in th-:'. DiL·CL(lr·s Ordc:r {)f l\b) c;_ 2(1U5. apphc,rtiClns fnr lec1!->(::> tc1 

and from tht' \\·';ncr Supply EbnL n1ust be ~tpprO\'t.:d for th,::, dry year lease \l\'iHCT Ti gins. 

Snake River "iaturat Flow \Yater Ri!!ht Least and Exchan!.'C 

Previous Deficiencies 

15. lCrWA was required to submit copies of executed contracts lo lease water 
rights authorizing diversion from Snake River natural flow. ancl an exchange approved by 
!be Department allowing the exchange of water rights authorizing diversion of Snake 
River natural flow. and leased by JCrWA, with storage of water held or leased by the 
United States Bureau ofReclamalion ("USBR") that is physically deliverable between 
Near Blackfoot and Minidoka. 

Additionai Infonnation _Analysis 

16. lGWA submitted executed lease agreements with Snake River natural 
flow water right holders. !GWA proposes to lease Snake River water rights to/from the 
\Nater Supply Bank authorizing the inigation of 23,683.5 acres and associated water 
volume of75.048 acre-feet. In addition, !CrWA agreed to lease an additional 4,644 acre
feet from the Water Supply Bank. The total volume of waler proposed to be leased from 
the Water Supply Bank is 79,692 acre-feet. 

17. Department staff generally reviewed the lands and associated water rights. 
Staff concluded that the lease agreement water rights are likely to be accepted for lease 
into and from the Water Supply Banlc. The exact quantity of water leased may change 
when more carefully reviewed by Department staff. Depm1ment staff will refme the 
acreage and volumes eligible for Water Supply Bank acceptance by corresponding with 
IGWA, the USBR, and the water right holders. 

18. lCrWA lns not yet submitted agreements with the USBR to exchm1ge the 
Snake River natural flow water rights leased with storage water held or leased by the 
USBR in the reservoirs above Milner Dam. The Depmiment has not yet received an 
application for exchange. 

19. Because of ongoing negotiations with the USBR, ICrWA is unable to 
execute a contract with the USBR until additional verification confirms how much water 
is available for lease and exchange with storage water. The Department understands the 
USBR will reduce the storage exchanged with the natural flow leased from the Water 
Supply Bank by 80.65 percent. Multiplying 79,692 acre-feet by 0.8065 results in 64,272 
acre-feet. This is !he approximate amount of Snake River storage water !hat will be 
available to JGWA for replacement water. 
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Allocation of Stored \\"atcr :from Exchange \\'ith Snake River N atund Fiu-H 

~U. The poniun the: S1lm .. :.J \\"ai..~r frorn C'~changc: \\'ilh Snake fti·ver naLural 
Jlo\\ lease.cl b) 1(-l\r_c; ancl prc)\·'iclc:cl as rcplacemenl waler 1c1 1T1c:mb~r~, the Surf:::1cc 
Wmer C(la[itiun pursctam w the A111ended Orcic1 of Ma) 2. 211ll5. must he allc,ct11ed tc·, 1he 
members ni'1he Surface \\'aier Cualilinn in (he 20(15 iniga1ion _l'etir /Nc,vc:rnber 1. 2(i(J4. 
1hrnugb October 31. 211(151. 

21. Since the Depanmcn1 will make the allocation. 1be portion of the s1orecl 
water from exchange with Snake R.iwr nmural t1ow leased hy lCiWA and provided as 
replacement water lD members of the Surface Water Coalition must be assigned lo lhe 
Department. 

Re>'iew of Water Supplv Information 

22. In paragraph l O of the Section titled "Order'' in the orders of April 19 and 
May 2, 2005, the Director stated he "·will monilor waler supply requirements and the 
water supplies available tln·mighout the in-igation season and may issue addi1ional orders 
or instructions 10 the watennasters as conditions warrant." 

23. Following issuance ofihe A.mended Order on May 2, '.2005, 1V1ay rainfall 
over the Snake River watershed significantly exceeded normal precipitation. 

24. On June 14, 2005, IGWA filed a motion titled JGWA 's Afor/01110 Reduce 
Replacemem Warer Obligation seeking a review by the Director of the Di.rector's 
delennination of its obligation to provide replacement water to rnemhcrs of the Surface 
Water Coalition following the significantly above-average spring precipitation over the 
Snake River watershed. 

25. As of the date of this order, storage in the Snake River Reservoirs has not 
been allocaled to the storage space holders. 

CONCLUSIONS OF LAV1' 

l. The Department recognizes, as replacement water in 2005, 20,000 acre-
feet of storage water leased from the Peoples Irrigation Company, the Idaho lITigation 
District, and tl1e New Sweden Irrigatior. District. 

2. The Departrnenl recognizes as replacement water in 2005, 6,024 acre-feet 
leased by agreement from FMC Idaho, L.L.C. that will be leased into and from the Water 
Supply Bank by JGWA, and will be delivered as natural flow to the Surface Water 
Coalition members. 
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_)_ The Dc:parun·-.:11L ~t:< rc'11L1c::mcrn \\"~i1:.::'r in =:'.()(1_.:::. .. ~?:~ :-t-~_Tt'-lec'\ 

ofrc;:'..uch g:lin rc:sulLing fruffi dn vc~rr lease~-- dunnf:'. tht' 20()) irrigmicm sc~J~Cin. Tlie \\'Dler 

rights rnus1 hr: ltJ..sL.cl inw ~md frum Lht kbhu \\\n~r Su;1pl~ I-Lml< b~, 1(1\\-'_j, and 
ddjvtr(:cl as nmural ilov1 lu th:· Surfoc:.c \\'z1Lt:r Co~tli1ion menfr,ers. Acldi1ioncd reach gain 
io the: Snake River ac:cruing a-fier the irri~~~1.tion seas(llJ hy nundiYsrsiun 111 200~ \\:i(l also 
be crecli1ecl w future mi1iga1ion requirt'.1r1cnts. 

4. The Depanmcn1 recognizes tha1 approxirnalcl, ti4.27~ acre-feel of waler 
will be mack available in '.2005 from USBR ,wrngt as a resull c,f an anlicipaled exchange 
be1wce11 the USBR and the lCiWA. 

5. lGWA has submitted sufficient inf011nation for the DireclOr lD rcc()gnize 
replacement w/l!er in excess of the '.17, 700 acre feel required in 2005 bv lbe i\rnended 
Order of May 2. 2005. 

6. Stored water from private leases and exchange with S11ake River natural 
flow leased by l GWA and provided as replacement water must be assigned to the 
Departmem for allocation to members of the Surface Water Coalition. 

7. Because of significant changes in water s11pply conditions, the DiTector 
should review whether the cha11ges in water supply would also cha11ge the extent of 
material injury likely to be incuned in 2005 by members ofthc Surface \Vater Coalition. 

ORDER 

IT IS HEREBY ORDERED that lGWA's Replacement \Vater Plan is Approved 
for 2005 as follows: 

(]) Replacement water of20,000 acre-feet of storage water leased from 
the Peoples lnigation Company, the Idaho Inigation District, and the 
New Sweden l!Tigation District. 

(2) Replacement water of 6,024 acre-feet leased from FMC Idaho, L.L.C. 

(3) Replacement water of 435 acre-feet reach gains during the 2005 
inigatio11 season resulting from nonirrigation oflands idled in 2005. 

( 4) Replacement waler of approximately 64,272 acre-feet of storage 
water stored in Snake River reservoirs exchanged with the USBR that 
can be allocated to members of the Surface \/later Coalition. The 
volume of storage water recognized as replacement water in 2005 
may be amended upon fu1iher review as the leases and exchanges are 
processed. 
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m~n1b::.'.r~; ·wh::11 the natu1·al 17tY\Y w~1k.'.r ri~hLs ]ic,Jci by mc·mbcT'.;· 1]1t Sur/;.-ic.e \J\,"aH:T 

C:o~llition urt no1 (1lhctwisc flllecl in 20U5. 

!TIS FURTHER ORDER_ED Ihm IU¼ A rnusi assign swragc wawr renled 
direc11y from ont of the 1ippcr Snake River waler c1c1 iv cry organlzalions to the 
Depanmcn1 for allocation to the Smfocc Water Coalition members until the lease and 
exchange arrangcrnems witb 1!1e USBR are complcle . .!',one of lhc 20.fl(l[I :.,cn·-feel can 
be used for any other purpose umil al leas1 21.24 I acre-fte11obligation for 2005, less 
FMC lease. and less idled lands) are available for delivery from a s1orage water held or 
leased by the USBR thm has ken placed m the disposal oflGWA. for assignment lo the 
Departrnen1 for allocmion, through an exchange approved by the Department. 

IT IS FURTH.ER ORDERED that repiacemen1 wa1er activities relmecl io lease 
and exchange of Snake Rjver natural flow water rights will be conducted within the 
nom1al Water Supply Bank and application for exchange processes. The final quantity of 
replacemen! waler available for exchange with the l:SBR will also he determined by 
these administrative processes. 

IT IS FURTHER ORDER=:D that the Director will re,,iew the Snake River water 
supply available to 1he Surface 'vVater Coalition members following the allocation of 
storage in the Snake River reservoirs, and determine whether changes in the waler supply 
also justify changes to the extent of injury predicted to lil:ely occur to members of the 
Surface Water Coalition. 

t.\.i 
Dated this~ day of June 2005. 
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CERT!F!CATE or SER\"!CL 

- -~2> 
l l!LLEBY CERTJFY lhm on \Im j,_ lj_ clay llf hme. 20!15. the above ancl 

furegC1ing. Vs';F; s~.rve.cl h} the method inchcale.d l1elo\\'. and acldress~'.cl to t}1C following: 

TOM C •\RKOOSH 
'\.RKOOS!-l LAW OFFJCES 
PO BOX 32 
GOODTNCi ID 83330 
(~08) 934_gg73 
ale, frcahleone.ne1 

\V. KENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEY ID 83318-0248 
(208) 878-2548 
\Vkf! (/'.,pm1.. on~ 

ROGER D. LING 
LING ROBTI'-'SON 
PO BOX 396 
RUPERT ID 83350-0396 
('.208) 436-6804 
lnrlawciipmt.orQ 

JOHN A ROSHOLT 
TR.A VIS L. THOMt'SON 
BARKER ROSHOLT 
113 MAIN A VENUE WEST, SUITE 303 
TWIN FALLS ID 83301-6167 
(208) 735-:2444 
iana•idahowa1ers.com 
tltta1i dahowaters.com 

JOHN K. SIMt'SON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
j ks,7i•idaho,vaters. com 

1x I U.S 1v1aiL t'ostage Prepaid 
( ) Facsimile 
(Xi E-mail 

(x) U.S. Mail. t'ostage t'repaid 
( ) Facsimile 
(xi E-mail 

(x) U.S. Mail. t'ostage t'repaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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IEI fiilY C FLl',[[l\', 
\IJCJL\LL C CJtEAMER 
Cll'f.1~S PIT,SLEY 
PU BUX :27211 
BCllSE ID f:37111-2720 
Cll8; 388-1200 
c: (; C-,. ci i \'en spur'., l C\' .com 
rncc, {1 ,~ i \'Cn~-;r,urs ! t\ ·. co111 

SCOTT L CAJv!PBELL 
MOFFATT THOMAS 
PO BOX 829 
BOlSE JD 83701 
(208) 385-5384 
sl c, (l'J11offan. com 

Kc'\ Tl-ILEEN !VJ, CARR 
OFFICE OF THE FIELD SOLJCJTOR 
550 \VEST FORT STREET MSC WO 
BOISE ID 83724 
(208) 334-1378 

GAIL MCGARRY PN-3l 00 
US BUREAU OF RECLAM_A.TJON 
1140 NORTH CURTIS ROiw 
BOISE ID 83706-1134 
('.208) 3 78-5066 
emc Q:aiTv1C/1.pn.us br. ~ov 

JOSEPHINE P BEEMAN 
BEEMAN & ASSOCIATES 
409 \VEST JEFFERSON STREET 
BOISE ID 83 702 
(208) 331-0954 
io.beernan1a1beema11law.com 

SAR.AB A, KLAHN 
WHJTE & JANKOWSKI 
511 16TH STREET, SUJTE 500 
DENVER CO 80202 
sarahkla!wbi te-i ankowski. com 

('.'< 11 ".S .. 1\·LJiL Pos1::Lgc Pr~p~tid 
( \ f acsin1ile 
I\ 1 [-mcil 

1x1 US Mail. Postage Prepaid 

{ I Facsimile 
{xi E-mail 

(xJ U,S, Mail, Postage Prepaid 
( ) facsimile 
( J E-mail 

(x) lLS, Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U,S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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h1ICiL',Ll S (il]!II( 1TU 
ATT(1R'ffY CiENiJZAI S !lfFiCE 
PCI BO\ g; 72iJ 
BIJJSF JD 8372(1-0lll ii 
I 21Jf:) 334-283(1 
n1ikc:.( 1 ilrnore·o ~lt 1 .icbhl\.~(1\ 

TERRY T. UHLLNG 
.I.R. SIMPLOT CCIMPA!\Y 
'J99 MAIN STREET 
BCIJ SE ID 83 702 
1208] 336-2] ](I 
ruhl in £2:·0 ~sim pl 01. corn 

JAMES C. TUCKER 
IDAHO POWER COMPANY 
1221 WEST IDAHO STREET 
BOISE ID 83702 
(208) 388-2112 
jam estuck er1 Ci1.i d ah 01_10 \\'er. con1 

.1/iJvIES S. LOCHHEAD 
BROV/NSTEIN HYATT & FARBER 
410 17TH STREET, 22ND FLOOR 
DE1'TVER CCI 80202 
(303) 223-1 l 00 
ilochheact,·a·,bhf-law.com 

RON CAJZLSON 
LEWIS ROUNDS 
ID\VR 
900 NORTH SKYLINE DRIVE 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron. carlson({l"i,j d\vr .i daho. QOV 

lewis .rcrnnds@idwr .i dabo. QOv 

i::1 L".S. kL1il. 
I ! fac5>irnile 
\XI E-111~1il 

Ix! U.S. Mail. Postage Prepaid 
( I Facsimile 
lxi E-mail 

(x) ll.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail. Postage Prepaid 
( J Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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1\ LL1-J'\ i\'1ER RJ T"l 
Cfl'~DY YL'~TER 
!D\\'R 
l.141 F!LLMUf'.£ STREET. St:JTE ~OU 
TWTN FALLS JD C:33ll 1-3U33 
(208) 736-3037 
all en. rn erril1: ,-1-1i c1 \¾T. i c.l 8hl 1. n t)\ 

c indY. \'enter, t/ 1.idwr. i cl ahc1. n C\\ 

(>: ! l .. ~.S !\'l:ill. i\·1 ;1;_1Q:::- l-1 r::p:.1ici 

r. 1 Facsimile 
( J(I E-mail 

L1,l"~~ 1j~~-. ~-
Adm1msirat1ve Ass1stailt to the Director 
Idaho Department of Vi ater Resources 
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BEFORE THE DE!'ART!V!ENT or \\ATER RESOlT'.CES 

OF THE STATE or fDAHO 

IN THE l\1ATTER UF I1JSTF~lBFflC11'0 OF WATER 
TO \ 0\ RlUUS WA TFR RlUHTS HELD BY OR FOR 
THE BENEHT CJF c\&ll ll:JUCiATlOI\ DISTRICT. 
Alv!ERJCAN FALLS RESERVOIR DlSTfUCl 1:2. 
BURLEY IRRJGATJCJN DlSTRICT. MILNER J 
JRRJGA TJCJN DlSTRJCT, lvllNlDOKA IRI'-.J Ci A Tl O'-! I 
DlSTRlCT NORTH SIDE CANAL COJ\1PANY. I 
AJ'-lD TWIN FALLS CAN!\L COMPANY 

SUPPLEMEJ\'TAL 
ORDER A!V!ENDING 
REPLACEMENT \VATER 
REQ UlREJVLENTS 

On April 19, 1005, the Director of the Department of Water Resources ("Director" or 
·'Department") issued his order 111 rhe Mwtcr ofDis1ribwio11 o(TT"urcr ro T'arious Wmcr Rights 
Held by orjor rhc Benefit o(A & B irrigation Disrrict, American Falls Reservoir Districl #], 

Burley Irrigation Disrricr, Milner Irrigation District, Minidoka Jrrigmin11 District, Narth Side 
Canal Company, and Twin Falls Canal Company These entities, or members, are refenecl to 
herein as !he "Surface 'Nater Coalition'' or "Coalition." The Order of April 19. 2005, was 
amended on May 2, '.W05 (herein rcfeJTed to as the "May] Order"). 

The May 2 Order included a dete1mination that surface water rights held by or for the 
benefit of members of the Surface Water Coalilion were reasonably likely to incur material 
injury in '.::005 because of the diversion and consumptive uses of ground water under junior 
priority water rights. ln response, the Director ordered ground water districts representing 
certain holders of junior priority ground water rights to provide replacement water pursuant to a 
plan submitted to the Depm1ment no later than April 29, :?.005. 

In determining that senior priority water rights were reasonably likely to incur material 
injury, the Director found that "[ w ]hether effects of ground water depletions result in material 
injury to the senior priority surface water rights held by the members of the Surface Water 
Coalition in a pmiicular year depends in large part on the total water supply, under natural flow 
water rights and from reservoir storage, and in some instances supplemental ground water rights, 
otl1erwise available to each member oflhe Coalition in that year." J,![ay 2 Order at p. 19, Finding 
88, 

Findings in the May 2 Order set forth the following process in making the detennination 
whether senior surface water rights held by or for the benefit of members of the Surface Water 
Coalition would be reasonably likely to incur material injury in 2005: 

(J) Detem1ine the minimum full water supply for irrigation (natural flow and 
reservoir storage releases) for the most recent year when the members of the 
Surface Water Coalition (the Director cletenninecl that 1995 was the most 
recent year that the members of ilie Surface Water Coalition received a 
minimum full water supply); 
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(:=1.) i:::\m1p::i.rc'1hc f'i:_1rc~:J:--;1 ~'.::.., o(_J\pril ! . .=_{l(l~. i'or t.mrc'gubttc! infinv, i"ron1 tht 
U;-1pcr Sr1~1Lc f'._i\-'::'.r U~lsil1 I.hf 1imc- p~ri,1d _:\pri1]. ~UU5. t1nuu~b Jul; 
J l. :HJU). wllh hisu1ric unrcgul:.ued in:/lc1\\ frum th'.:'.1-;prier Snake Ri\'er Basin 
for the period of Aprill through .luiy:: I: 

{~) Sekel a year or :vezirs similar unrcgulc.11.:::cl inllO\\ and assume that: 
U1) nmurnl !low diversion': in 211(6 will be esse111ially lhe same as the natural 
Jlow diversiuns in the similar ye arts): lb I wa1cr siored in the rc,:crvoirs after 
April l in the simibr vcar1s1 aclclcd w the w,lume acwally stored as of 
April I. 2005. adjusted Cor evapormion. will be the tom) reservoir storage 
available for release and use in 2005; and (c) the sum of the predicted natural 
flow diversions and the preclictecl reservoir storage. adjusted for evaporation, 
constitutes !he ·"the preclictecl ~005 water supply'°: ancl 

(4) .For each member of the Surface Water Coalition, subtract the predicted total 
water supply for 2[1[)5 from the minimum full wmer supply neeclecl. and to 
the remaincler 1 add the amount of cmTyover storage reasonably needed 
assuming a drought year in 2006, unless the remainder is negative ancl the 
value equals or exceecls the reasonably needed carryover storage . 

.Finding 96 of the May ~ Order staled in pertinen1 pan: 

[I]l is reasonable to conclude tbat as for the American Falls Reservoir District #2, the 
Nor1h Side Canal Company. and the Twin Falls Canal Company, the A&B, Burley, 
Milner, and Minidoka inigation dislTicts each had a full snpply of water in l 995 
eonsidering both natural Ornv and storage releases. 

In Finding l 00 of the May 2 Order, the Director determined that: 

Tbe joint operating forecast prepared by the USER [United States Bnrean of 
Reclamation] and the USACE [United States Anny Corps of Engineers] for unregulated 
inflow from the Upper Snake River Basin predicted for the Heise Gage for the period 
April 1 through July 31 .. predicts an unregulated inflow of 2,340,000 acre-feet. ... the 
predicted inflow is similar to the measured, unregulated inflows at the Heise Gage for 
two recent years in the present sequence of drought years, 2002 and 2004. 

For each member of the Surface Water Coalition, the Director (I) averaged the 2002 and 
2004 natural !low diversions; (2) estimated the 2005 storage allocation based on the average of 
the volume of water stored after April 1, 2002, and after April 1, 2004, added to the volume of 
water actually in storage on April 1, 2005, less estimated 2005 evaporation; and (3) summed the 
average natural flow diversions and estimated 2005 storage allocations. The sum of natural flow 
diversions averaged for 2002 and 2004 and the estimated 2005 storage allocations based on the 

Negative remainckr indicate::, wetter in excess ofrnininrnm needed 1.vithout consideration of reasonable canyovcr 
storage needed. Po'..;itive renrninderindirntts shortage frr)m minimum needed without consideralion ofrea.sunable 
carryover storage needed. 
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Fut· c.:;:tch Sun\tcc- \\ ~ller Cc1~1li1Jon Member. 1hc pre.dicle.d :2(lU) \\\:lltr q1p_pl) \\'as 
sub1rackd from the \\'di.er suppl: in J LJlJ). \Yhich \Y:J.'; Lkernecl 1hc n1inimurn fLd1 \\'dLL'.r suppl) 
needed. lf LhL· difitrcncc was gr-cater 1han zero. ll-1L diff~rt'nct: was the ·'Prulickd S11ortagc in 
2Uli5 ,. The 101al preciic1ec! shortage for 2005 for 1lie mernhcrs of\lie Surfoce Waler Cuctlilion 
that \Vere predicled w i11cur slwnagt'S \.'\'Us ~7.700 ::1crL-feet. 

Finding 11 1J of the Ma,· 2 Circler estaliiishecl a reasonable ammm1 of carryover storage al 
the encl of 2(11!5 li:,r each member c,f the Surface \\-'a1er Coalition ·tw averaging (l I 1he amounls 
ofrnrryover storage required for Coali1ion members w have f-ull supplies ofwctler in 2006 if the 
dive11ible natur,d ilow and slOraQe accruals in 2(106 are the same as in 2002 and 12) the amounts 
ufcan-yover storage 1·equirecl for Coalition members w have full supplies of water in 2006 if the 
di vertible natural llow and storage accruals in 2006 arc the same as in 2004 ." 

The "Precliclecl 2005 Ma1erial Injury" for each member of the Surface Water Coalition 
was de1em1ined by summing the ·'Predicted Shonage in 2005." if any. and the amount, if any, 
that the predicted carryover storage at the encl of 2005 was less tban the reasonable carryover 
storage determined in Finding I 19 of the !lfay 2 Order. The total ·'Predicted '.'005 Material 
Injury" for all of the members of the Surface \Valer Coalition, computed by summing the 
predicted injury for each of the members. was 133,4(1(1 ,1cre-feet. 101.000 acre-feet of which was 
cletem1ined to be caused by the diversion and consumptive use of ground water under jrmior 
piiority righls in \Vater District No. 120 and No. 130 based 011 simulations using the 
Department's ground water model for the ESPA .. 

Following issuance of the Mav 2 Order, the Idaho Ground Water Appropriators, Inc. 
("lOW A") proposed a replacement water plan, tbe Director ordered that IOWA submit 
additional i11fom1ation, and ]OW A submitted a revised replacement water plan. The collective 
iI1fom1ation submitted by IOWA will be referred to hereafter as "JGWA's Replacement 'Nater 
Plan." On June 24, 2005, the Director issued his O,-dc,- App,-oving IGTVA 's Replacement Water 
Plan (refened lo hereafter as the "June 24 Approval Order''). 

!G\VA's Replacement Water Plan, approved by lhe June 14 Approval Order, offered at 
least 27,700 acre-feet as replacement water for the Predicted Shcniage in 2005. 

The Director stated in lhe May 2 Order al page 47, paragraph l 0: 

Tbe Director will monitor water supply requirements and the waler supplies available 
throughout the irrigation season and may issue additional orders or instructions 10 the 
waten11asters as conditions waITant. 

Based upon the Director's consideration of changes in the water supplies available for the 
remainder of the 2005 inigation season, the Director enters the following Findings of Fact, 
Conclusions of Law, and Order. 
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rt'-:DL1"GS Of fACT 

L 1--t"il)o\\·ing issuance ufthc: :·vLiy =: Un_kr. preL·lpiL~1tiun in /\la) and Juns:' of :uu~ 
\\'a~; unuswdl) hi~h. Jn Jv!::-1)" of:2005. \Y1clcsprc~Lcl Llre~t:.-, in the Upper SnaLc· River Basin received 
ne.~n or abnvc l 5(1 pt·rcelll of tl1e lnng-1.cTm ;;iYerage precipitmiun f'ur !vlay: \Vith s:.::vt.Tal k)c:ation:-; 
rec:ei-ving near ur a\1ove :20(1 pfrcent uf ~tvcrage. and ont' luc{11ion. 1dalw falls. receiving more 
than ~75 perce111 l)f ~1verage. ln .lune of 20(!5. \Videspre3cl are{1s in tbe:· l ippeJ Snake R_iYcr Basin 
recclvecl wel1 above 15(1 pcrccnl of1.hc long-1cnD aver::igt· preclpiLcnion for .lune; wi111 se\!eral 
.locations receivin~ near or above ~50 percenl of m-'crage. and crnc' loc~uion. Ash 1011. receiving 
just above 400 pcrccm of ;;n.'crage. _N0111rol Resources Consc.T1'mion Service, L/. S Dcportmcnr 
qf ~-'1 gr i cu lturc. 

7 Along with some increase in snow accumulmion and increased streamflows in the 
Upper Snake River Basin. the unusually high precipitation. coupled with cool temperatures in 
May and June, resulled in significam delay in iJTigation demands for natural flow. Through 
about June 30, 2005. members of the Surface Water Coalition had limited needs to divert water 
for inigation. and those limited needs were essentially satisfied with the available natural flow. 
although there were some small releases from reservoir storage in /\-fay and June. 

3. The unusually high precipitation and cool temperatures in May and June, and the 
resulting delay in iJTigation demands, also allowed runoff from the melting snow accumulation to 
be stored in Upper Snake River Basin Reservoirs that under normal conditions would have been 
diverted for iJTigation. 

4. On June 30, :2005, maxin1w11 storage in ihe Upper Snake River Basin Reservoirs 
bad accrued. Preliminary accounting on June 30, ::>D05, showed Jackson, Walcott, American 
Falls, and the Palisades winter-water-savings acconnts had filled to l 00 percent. Hemys Lake 
had a total fill of 37,948 acre-feet (42.2 percent), Island Park had a fill of 133,218 acre-feet (9 8 .7 
percent), Grassy Lake bad a fill of l 0,406 acre-feet ( 68 .4 percent), the Palisades 193 9 water right 
had a fill of 427,701 acre-feet (45.5 percent), and Ririe had filled 2,641 acre-feel (3.3 percent). 
These reservoir fills included carryover storage from 2004 inigation. 

5. The US. Bureau of Reclamation ("USBR") and the US. Anny Corps of 
Engineers ("USA CE") jointly issue forecasts each year for umegulated inflow thrnugh July 31 at 
the Heise Gage after February l, March 1, April 1, and May 1. The USER and USACE do not 
'.ointly prepare forecasts for unregulated inflow after May 1. 

6. On July 12, 2005, the Depaiiment requested that the USER develop a forecast for 
the unregulated inflow at tl~e Heise Gage for tbe period July 1, 2005, through September 30, 
2005, the end of the '.?005 water year. In response to the request, the USER prepared a forecast 
for this period, predicting vmegvlated inflow at the Heise Gage of875,000 acre-feet. This 
forecasted July l through September 30 unregulated inflow for 2005 is between the actual 
umegulated inflow for July 1 thrnugh September 30 in :2002 of 804,000 acre-feet and 923,000 
acre-feet in 2004. 

7. While aclrnowledging the uncertainly in predicting the remaining c1mount of 
unregulated inflow lhal may be divertible in 2005 umlcr the waler rights held by inclividual 
members of the Coalition, the average of the natural flow diverted in 2002 and 2004 during the 
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irr1g~n1r_in yt.:.~ir curninu;__::_; u1 prcl\'1dt· c1 n::~1Sl1n~thk liJ..c'I: pr(J_i:.--:ctiun t-if thr::: n:1iurc11 -f1(1\\ lh~tL nu} be 
avaiL1blc for c~1cl1 memhc:r ufLh·~ Co:..i.litiur1. 

R. Tbt avcr:.l~t.: oJ'the nalural flow divertQ:d in :!.OO: and ::2U(J~) for e~ich n1cmhe.r of the 
Surface Waler CllaliLion is, se1 forth in finding i l/4 of1he Ma\ 2 Order and is as folluws with the 
allocations bel\Vcen lhe Burley and IvJinidoka inip_ation districts based on 111t· ~mnual al1ocation5; 
us~d in the vl'etler rights ~1ccounting for :20(J:2 and 2(J(J4. rather rhan canal di1'crsions: 

A&B lrrigation Disnict: 

2002 Di1crsions 
(acre-reet i 

900 
"\merican Falls Res, Dist +I'). 

t,_, 17 .800 
Burley lrrigation District: 9'1.00[l' 
Milner hrigation District: 5, l [JO 
Minidoka Inigation District: 143.5004 

North Side Canal Company: 357 .000 
Twin Falls Canal Company: 855.100 

::O(J4 Diversions Avera.gt· Diversions 
1acre-fee1) 1 acre-feel) 

0 50[1 
100 9.000 

l 04.1003 99. l 00 
3.600 4.400 

139,6005 ]41,600 
309.500 333,300 

883,500 869,300 

9. The predicted natural flow diversions for \he 2005 iniga\ion year based on the 
natmal flow diversions averaged for 2002 and 2004 for each member of the Surface Water 
CDalition sel forth in Finding 8 supercccle the amounts se\ forth in finding l (14 of the May 2 
Order. 

l 0. On July 6, :2005, the following preliminary storage accruals for the benefit of the 
members of the Surface Water Coalition and estimated reservoir evaporation were determined by 
-water District No_ OJ: 

2 39_6 percent of total natural flow diversions by J\1inidoka Project for the 2002 irrigation year. 

42.7 percent of total narural flow diversions by Minidoka Project for the 2004 inigation year. 

60.4 percent of total natural f1ow diversions by Minidoka Project for the 2002 irrigation year. 

5 
57.3 percent of total nalural flow diversions by Minidoka Project for the 2004 inigation year, 
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.f acks1rn C.ake: 
l'alisades \\'inter Wmer Sa\'iog,:: 

~4 ;_()(!() 

~5cc!.tiUU 
427.(l[J(I Other Pali:;~1dts Rcserv(lir: 

Henrys LaLe: 
lsland P;:irl~ Reservoir: 
Grassy Lake: 
Ririe Reservoir: 
Amer. Falls Wimer Wmcr Su,',' 
Other American Falls: 
Lake Walcott: 

Totals: 

,4.30[1 
I 34.500 

(I 

2.600 
] 56.8(1[1 

l.515.800 
95.200 

3.472.800 

\':Jf. Pr:.::lirnin;1r.\ -, 
t ~ic rc-frc,·1 1 

22.illl(i g::,5 (illli 

u.711U ~5~.9(1('1 

] 1.1(111 H s_c111c1 
CJ(l[I 3 3 .4U(I 

3 .) 11[1 131.llll[I 
(I (I 

10[1 2jll0 
cj. HIO l 52.7[1[1 

39.300 Lcj76.500 
2.500 92.700 

90.200 3.382.600 

l L The preliminary storage accruals in 2005 for the benefit of the members of the 
Surface Water Coaliiion se: forib in Finding 10 supercede the amounts se1 fonh in finding l 05 
of the l\fay 2 Order. 

l'.2, Using the Depaiimenf s accounting program for storage, tbe preliminary 
max.imum swrage, less estimated e\'aporntion for 2005. was allocated among all reservc:ir storage 
spacehoiders in the Upper Snake River Basin, which resulted in the following preliminary 
storage allocations for the members of the Surface Water Coalition. \Vben the preliminary 
storage allocations are added to the natural ilow predicted lo be a1'ailable for the 2005 iITigation 
year. as sel fmih in Finding 8,, the predicted total supply for each member of the Coalition is 
co11sidered to be a reasonably likely projection of the total amount ohvater that may be available 
to each member of the Coalition during the 2005 irrigation year. subject to variations caused by 
climatic conditions, for the limited purpose of assessing reasonably likely material injnry caused 
hy the diversion and use of gronnd water under junior priority rights. The reasonably likely 
predicted total supply for the 2005 inigation year for each member of the Coalition is as follows: 

2005 Natural Flow 2005 Storage Total 2005 Supply 

(acre-feet) (acre-feet) (acre-feet) 

A&B Irrigation District: 500 77,100 77,600 

American Falls Res, Dist. #2: 9,000 383,400 392,400 

Burley Inigation District: 99,100 220,600 319,700 

Milner !ITigation District: 4,400 66,200 70,600 

Minidoka Inigation District: 141,600 340,300 481,900 

N011h Side Canal Company: 333,300 837,600 1,170,900 

Twin Falls Canal Company: 869,300 239,600 1, l 08,900 

13. The reasonably likely predicted total supply for tl1e 20D5 inigation year for the 
members of the Surface Waler Coalition set forth in Finding 12 Sl1percede the amot1nts set fmth 
in Finding 106 of the f\fay 2 Order. 
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ll:...,',1_· \V~llLI 

cJist'r!t"cl for Lht l L)C)~ irri 1•'>1im1 V...,'11• '-1,· .-1,..,,._,,1·i)1r·ll i1· t\·1,·-· \.j,,· '()1·d,'r '11· 1• cr[.---,.·,n-r-·c.1 1(, ly- 1],,-, • , .L __ •;_-L!, _-....Ll.c,·,L,'-...~'-..-,.v,,J ,,,,_', __ '--'·'-'-- '-'--'"'-'' ,L~ ,~ 

mjnimurn amourn5, nLcdc'.lJ for fu11 clcli\·c::'ri:::~, Lo land (l\\'11tL: lllld shareho!deL;. lfcrop 
t\'aprnr;inspinniun 1s gr::.'.etlcr in 20U5 or pn:cipiunicin clurin~ t!ie irri~al1on scasrn1 i.1, ks~, 1h::in in 
1 'JCi5. lhc amounts of water divenecl in i CJt1, ma\ he icSc, than wl1al is nel,dcc! for a full supply in 
200). If crop evJpmransriiration is less in 2(lll~ or precipita1lon durinf1 the irrigalion season is 
greJler th::rn in 1995. the :1moun1s of water diverted in 1 C/CJ) ma~ he n1nre them \Vhu1 is needed for 
a full suppl) in 2(1()5 

15. The shonagcs in surii1ce water supplies iint are reasD1rnbly likely for members of 
the Surface Waler Coalition in 2005 are esrimalecl hy subtracting the reasonably likely total 
supplies of natural flow and storage for the 2005 irrigation year. se1 f01ih in Finding 12. from tbe 
minimum amounts needed for h.1ll deliveries based on diversions in 1995 as follows: 

A&B lrrigaiion Disni ct: 

J\.1inirn urn Full 
S11pply Needed 

I acre-feet) 

American Falls Res. Dist. #2: 
';[) 000 

405.600 
220.200" 

)0.800 
,1'10 00 7 

Burley Irrigation Di:,trict: 
Milner lnigation District: 
Minidoka Irrigation District: 
Nonh Side Canal Company: 
Twin Falls Canal Company: 

- ..,- __ ") 

LJ88.2li0 
1.075 .. 900 

Predicted 
'.'.005 Supply 
(acre-feeti 

77.600 
392.400 
3]CJ.7[1(1 

70.600 
481.900 

1. 170,900 
uos,9oo 

Predicted ShD1iages 
in 2005 (- is surp]L1s\ 

(acre-fee\) 

-27.600 
I 3.200 

-99.500 
-19.800 

-167.600 
-l 82,700 

-33,000 

16. Of the members of the Surface Water Coalition, only the .A.meric.an Falls 
Reservoir District #2 has any remaining reasonably likely predicted shortages in 2005 (13,200 
acre-feet). Finding 15 supercecles the amounts set f01ih in Finding 116 of the May 2 Order. 

17. The reasonably likely material injury predicted for 2005 is the sum of the 
shmiages set forth in Finding 15. if any, and the sh011falls in predicted can7over as compared to 
the reasonable amounts of canyover storage set forth in Finding 119 of the May 2 Order, if any. 
The following are the predicted amounts of injury and ending canyover storage for 2005 for the 
members of the Surface 'Nater Coalition, assuming any material injury predicted for 2005 is 
mitigated with replacement water: 

41.1 percent of total Minic1oka Project diversiG11:> for the 1995 irrigation year from \Valer Di:;trict O l repol1. 

58.8 percent of total Minidoka Project diversions for the 1995 inigalic)n year from Watet District 01 reporl. 
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.1\&E: lrrigmion District: 

j)j\_·;_\iL'l('.(\ 

~()(6 f\'bLcri~tI fn_j1_1r; 
Sbun~1~=~: -- c~!IT\'OV:2r ShonL1Jls 

i ~-1crc-

li 
Ameriu111 r·alls f~es. Dis1. an. 

Bur!cy lrrig:nion District: 

6~ All(! 
() 

Milner lniga1ion District: 
l\ifinidoka lnigation District: 
North Side Cami CC1mpaiw: 
Twin Falb Canal Company: 

Totals: 

0 
(I 

(I 

:i.40(1 

69.800 

! 11 l'.ci icLC'cl 
~(JU~ C;.1n·\·o\·-s:'.1 

1 ~1crc-ft'.t\ 1 

27 (,(10 

5 J.:C(J(I 
CJCJ.5()(1 

1 CJ.800 
167.600 
1 82. 700 
3 8 _4(1(1 

586.800 

18. The reasonably likely material injury predicted for the 2005 irrigation year for the 
members of the Surface Water Coalition set forih in Finding 17 supcrccde the amounts set forth 
in Finding 120 of the ilfay ::i Order. 

19. Tbe material injury predicted for 2005, as set forth in Finding 17, is reasonably 
likely. However, clirna1ic conditions for the remainder of 2005 cannot be precisely predicted, 
meaning that the predicted material injury and the can-ym·er storage. assuming the predicted 
material injury is mitigaled with replacement water, are both likely to be greater or smaller. 

20. On July 21, 2005, the National Weatber Service Climate Prediction Center issued 
updated monthly ancl seasonal forecasts for temperatnre and precipitation. For tbe lipper Snake 
River Basin, which includes the lands iJTigated by members of the Surface Water Coalition, the 
National Weather Seryice is forecasting thal temperatures in 2005 are likely to be above nonnal 
during !he month of August. The seasonal forecast for temperatures is also above normal for the 
months of August, September, and October. Additionally, seasonal precipitation in ::1005 is 
forecasted to be below normal for the months of August, September, and October. 

CONCLUSIONS OF LA 1V 

J _ Conclusions of Law set forth in the May 2 Order, as applicable, are incorporated 
into this Supplernenlal Order. 

2. Because of dynamic changes in water supply conditions, the Director must 
monitor the water supply conditions and dete1111ine whether predicted sho1iages to the water 
supplies available to individual members of the Surface Water Coalition during the 2005 
iJTigation year and conesponding predicted material injury lo the water rights held by or for the 
benefit of individual members of the Coalition in 2005 are reasonable. 

3. Based on changed water supply conditions, only the American Falls Reservoir 
District i/2 is cxpeclecl lo incur a reasonably prcclictecl shortage in available water supply dming 
tlie 2005 irrigation season, and only tbc American Falls Rcscn'oir District //2 and Twin Falls 
Canal Company are expected to incur reasonably predicted material injury during the 2005 
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irn~c1liui ~~:::'.~~sun. r·hc_· rir:.::diL'll·Li sl-icnu~c n1 tl1;:.-· \'l'~tlc.T :,uppl_\ :.n in ~(1(1_:=:, hi Lhc _,.\mcn2~m 

F~dL; Rcscrvclir District i-"~ i:-: } :~_~(/() --"-.,-._,., :mcl the- pn:'dictCd rnc1kria] in_iurits 1.e- Lht 
Amcri2an Falb. TU:'servon D)su·IL·t ~~ :tJ1Ll Lhc- "T\Yin f-:dl~-: Can~ll Crnnp'.m:, Jrc: t,-t-+ClCI ~1cr,~·-
ancl 5.--WU acrt--fceL respcTli\'cly. 

4. Because thtre may ur may noi he actual shorwges in lhe \Yctler supplies ,':lvcii labk 
tc, tik indi,·iclual members of the :::urface Water Coalition_ mid hec£Juse lCiWA is proYiding 
replacement wate1· in lieu of curtailment. the Director should holcl 1]1e minimum arnoun! c,f 
repla-:.:c:ment WJler .required f'or 2()[)5 in the form of storage \'1'81.er provided by l(-(V\' .. 1\ 10 be 
allorniecl b\ the Director among the members of the Coalition to offset e1ctual shortages. as 
necess3ry, or to offset shonages in cany-over storage held by individual men1hers of the Surface 
Water Coalition al the encl of'-:2005. as detcrrninecl lw the Director to be reasonably necclecl. 

5. Although waier supply conditions for 2(105 have improved. as reflectecl by the 
actual preliminary storage water allocations for individual members of the Surface \\later 
Coalition compared with the storage water allocations predicted in the May 2 Order._ the 
mi1umurn amount ofrcplacemelll water required for 2005 should remain al 27)00 acre-feet, 
given thm the National Weather Service forecasts seasonal above nom1al temperatures and below 
average precipitation for the months of August September, rn1d October. 

6. Because there may or may not be actual shortages in the amounts of cauy-over 
sto;·age cle1tm1ined by the Director to be reasonably needed for the individual members of the 
Surface V,'ater Coalition at the end of the :200" in-igation season, and because IGWA is providing 
replacement water in lieu of cunailment, the Director should wait until after the 2005 in-igation 
season to dete1111ine the amount of additional replacement water required to be provided by 
JGWA beyond "27,700 acre-feet that is necessary to mitigate for material injury detem1ined by 
the Director in :2005. 
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ORDr:R 

l. The mimmum amoum ofrepl::ict:mc'.IYl w:11.t.r w bL p1\1\·idc'.d b~ JG\"\.A for 
111i1iga1ion in '.2(1U5 remains ~7- ]()(! acre-feet 

" The rnini111um amount of replacerncm \\':J1er required is lo be prov1decl fron1 
natural fiov .. and slora0.c \Ymer leased hv l G\\-' _•:\ or stura!:2c \\'aler obtained thro ud1 excharn.:e i11 

- ., - ' - L-

:'OU 5. The minimum amoun( of'.27.70(1 acre-feel ofna!llral flow and slorage water is to be 
assigned by JCiWA lo the Director for allocation \,y the Director Dmong the members of the 
SUJface \lv'ater Coalition w offsci acrnal sho11age,: in the water supplies m·ailable to the 
individual members of the Coalition as necessmv. or to offsei shorta£es in carrv-over stora,:,e , . . . ~ ., -· 
held by individual members of the Coalition al the end of :2005. as cle!en11irn:cl by the Director to 
be reasonably needed. 

3. The Director \Vill \Yait until after the 2005 inigation season to deterrnjne the 
amount of additional replacement water required 10 be provicled by I G\VA that is necessary to 
mitigate for material injmy de1em1ined by the Director in 2005 beyond the minimum amount of 
27,700 acre-feet and the amounts provided through other approved actions ofJGWA. 

')OA~ 
DATED this---~~ day of July, 2005. 
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CERTIFICA T[ OF SER\r[CE 

. . ,~,riD ·. -. - I l i 1· l l IEF'l:~.kY CEU.TlfY cha1 llfi this ,,,f.,7 du\ (1i .luh . ..:ou.~-- t 1c a 1c>\'t· ~me: OL:::);:rn.ng. \\':1:--. 
-a.,. ...•• -'-'::_ • • 

:=.trvec1 by the mc1hocl indic::ned bclcw.·. and adclre~;sccl 1c1 th 1
.:'. fo\lo\.\'ing: 

JOM 0,TckUOSH 
i'cJ:.1:oosH LAW OFFICES 
l"C1 BOX 3: 
GOODIN Ci ID 83330 
(2Ug) 934_gg73 
~do ,{t ,c ~1 b I c'.Ont' .net 

\V. l(ENT FLETCHER 
FLETCHER LA Vi OFFICE 
PO BOX :48 
BURLEY ID 83318-0248 
(208) 878-::2548 
wk]! ~i-:pn1t. nrg: 

ROGER D. LING 
LING ROBIJ\JSON 
PO BOX 396 
RUPERT ID 83350-0396 
(208) 436-6804 
lnrlawn1prnt.orQ 

JOHN ROSHOLT 
IRA VIS THOMPSON 
BARKER ROSHOLT 
l 13 MAIN AVE WEST STE 303 
TWIN FALLS ID 83301-6167 
(208) 735-2444 
i arra)i dahowaters. corn 
111,'ii.i.idahowalers. com 

JOI-IN SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
iks(aiidahowaters.com 

Ix J l.S il'laiL Postage Prepaid 
I I Facsimile 
()C) [-mail 

(x) U.S. Mail. Postage Prepaid 

( J Facsimile 
(xi E-mail 

(x) U.S. Mail. Postage Prepaid 
( 1 Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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1301s1 lll s:rn,1-272(1 
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rnccii~ '.2 i \' en spurs le\; .cc1rn 

SCOTT CAMPBELL 
MOFFATT THOlvlAS 
PO BOX 829 
BOJSE ID 83701 
(208 I 3 85-53 84 
sl c( (?1.m oJfan. com 

KATHLEEN CARl:: 
OFFJCE OF THE FIELD SOLICITOR 
55CI W FORT STREET MSC 020 
BOISE ID 83 724 
('.'.08) 334-13 78 

N1ATT HOWARD 
US BUREAU OF RECLA_lv1A, TJON 
1150 N CURTJS ROAD 
BOISE ID 83706-1234 
(208) 3 78-5003 
1nh0Yvardi"l/1.1Jn.usbr. g:ov 

RON CARLSON 
LEWIS ROlJNDS 
IDWR 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron. earl son(CZ!idwr .i daho. 2:ov 
lewis .roundsra1.idwr. i daho. QOV 

ALLEN MERRlTT 
Cil'iDY YENTER 
ID\VR 
1341 FILLMORE ST STE 200 
T\VIN FALLS ID 83301-3033 
(208) 736-3037 
all en. meni tt/ali dwr. idaho. srov 
,, inclv. \'enter!a,idwr.idaho. uo v 

('-.i 1:.~ !\-J:-iiL 
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1. ~\ 1 L-rn~Lil 

(x) U.S. Mail. Postage Prepaid 

I I Facsimile 
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