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Attorneys for Idaho Ground Water Appropriators, Inc. 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO VARIO US WATER RIGHTS 
HELD BY OR FOR THE BENEFIT OF A & B 
IRRIGATION DISTRICT, AMERICAN FALLS 
RESERVOIR DISTRICT #2, BURLEY 
IRRIGATION DISTRICT, MILNER 
IRRIGATION DISTRICT, MINIDOKA 
IRRIGATION DISTRICT, NORTH SIDE 
CANAL COMP ANY, and TWIN FALLS 
CANAL COMP ANY 

IGW A's PETITION FOR 

RECONSIDERATION OF THE DECEMBER 
27, 2005 SECOND SUPPLEMENTAL ORDER 
AMENDING REPLACEMENT WATER 
REQUIREMENTS 

Idaho Ground Water Appropriators, Inc. ("IGW A"), tln·ough its counsel Givens Pursley 

LLP and on behalf of its ground water district members, Aberdeen-American Falls Ground Water 

District, Magic Valley Ground Water District, Bingham Ground Water District, North Snake 

Ground Water District, Bonneville-Jefferson Ground Water District, Southwest Inigation 

District, and Madison Ground Water District (the "Ground Water Districts"), hereby petitions for 
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reconsideration of the Director's December 27, 2005 Supplemental Order Amending 

Replacement Water Requirements ("December 27 Supplement"). 1 

Introduction 

In its June 13, 2005 Motion to Reduce Replacement Water Obligation ("Motion to 

Reduce Obligation"), which is incorporated by this reference, IGW A requested that, due to the 

cool, wet weather in May and June, the Director amend the May 2 Order to reduce or eliminate 

the Ground Water Districts' replacement water obligation to the Surface Water Coalition 

("SWC"). In the December 27 Supplement, the Director appears to apply the same method of 

analysis that was contained in the May 2 Order pertaining to predicted supplies, diversion 

entitlements, canyover storage and material injury. IGW A believes the Director has not taken 

into account critical facts concerning the 2005 water year and the alleged injury to the Twin Falls 

Canal Company ("TFCC"). 

IGW A respectfully requests that the Director reconsider the December 27 Supplement 

and amend its findings to reflect the points made herein and in IGW A's Reconsideration 

Petitions. IGW A believes that doing so will eliminate the need for providing any replacement 

water for the 2005 inigation season. 

Additional Points of Challenge 

1. The December 27 Supplement continues to use the incorrect reference year 
in determining likely material injury. 

IGW A continues to challenge the Director's use, in the December 27 Supplement, of 

1995 as the reference year for all members of the SWC. With regard to TFCC, 1995 was an 

'Pursuant to its May l6, 2005 Petition for Reconsideration and/or Clarification of May 2, 2005 Amended 
Order, IGWA already has sought, and continues to seek, reconsideration of the May 2 Order. IGW A also has 
submitted its August 5, 2005 Petition for Reconsideration of the July 22, 2005 Supplemental Order Amending 
Replacement Water Requirements and its June J 3, 2005 Motion to Reduce Replacement Water Obligation. each with 
accompanying exhibits. The present Petition supplements these petitions and motion (JG W A's "Reconsideration 
Petitions"), and each is incorporated and restated herein. 
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above average year in terms of diversions. Affidavit of Charles M. Brendecke (hereinafter 

"Brendecke Aff.") at 3. In its infonnation submittal to the Department in this case, TFCC has 

indicated that full 5
18 inch headgate deliveries occun-ed in 1994, 2002, and 2003. Even if the May 

2 Order were correct in basing its material injury evaluations on the "minimum amount recently 

diverted for full head-gate delivery," some year other than 1995 would be appropriate. For 

example, using 2002 (a full supply year) would result in a presumed material injury of some 

66,800 acre-feet less than what the Director has found in the December 27 Supplement. 

Brendecke Aff. at 4. 

2. The December 27 Supplement assumes an incorrect diversion rate, and thus 
the wrong annual diversion volume, for Twiu Falls' Canal Company's water 
right. 

The December 27 Supplement continues to rely on the May 2 Order's assumption that a 

"full headgate supply" for Twin Falls Canal Company is¾ inch per acre. May 2 Order at 19-20. 

The assumption is in error. In State v. Twin Falls Canal Company, 21 Idaho 410,419, 121 P. 

1031, 1046 (1912), the Idaho Supreme Court ruled that the State ofidaho's contract with the 

Twin Falls Canal Company's predecessor binds the Company to divert from the Snake River, for 

delivery to its shareholders, only that amount of water "sufficient to deliver water at the rate of 

one-eightieth of one second-foot per acre .... "2 In other words, TFCC's water right-at least in 

terms of that which will be entitled to curtailjtmiors-should be calculated on the basis of 5
/ 8 

inch per acre, not ¾ inch. 

Furthermore, TFCC's 5
/ 8 inch per acre entitlement was calculated on the basis of240,000 

acres. State v. Twin Falls Canal Company, 21 Idaho at 419, 121 P. at 1046. On information and 

belief, IOWA contends that TFCC in-igates no more than 200,000 acres, and likely irrigates 

2 This decision also notes TFCC's obligation to deliver water "in rotation," something IGW A believes 
TFCC does not do. Before imposing any replacement water obligation, the Director also should determine whether 
TFCC is meeting this requirement. 
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significantly fewer acres than this. This further buttresses the conclusion that TFCC's 

"minimum full supply" should not be calculated on the basis of diversions of¾ inch, but rather 

5
/ 8 inch per acre. 

Therefore, the Director's conclusions are in error as to both the instantaneous diversion 

rate and annual diversion volume for which TFCC can assert a delivery call or for which the 

State can curtail jnnior rights. IGW A maintains that, if the Director were to employ a proper 

calculation, any replacement water obligation would be significantly reduced or eliminated. 

Before the Director imposes any final replacement water requirement for 2005 or thereafter, 

IGW A respectfully requests that he evaluate any alleged material injury to TFCC with reference 

to these factors. 

3. The December 27 Supplement erred by not considering actual 2005 
irrigation requirements among the SWC's members. 

The December 27 Supplement recognizes that actual irrigation requirements are an 

important factor, but then fails to analyze these in terms of what amount of material injury, to 

actual beneficial use, SWC members may have suffered in 2005. See December 27 Supplement 

at 4-5. A brief review of precipitation and evapo-transpiration data for the Twin Falls area for 

2005 reveals that precipitation in the first half of the ilTigation season was substantially above 

average while evapo-transpiration for the first half of the i1Tigation season was below average. 

Brendecke Aff. at 6. This indicates that irrigation requirements in the first half of 2005 were 

dramatically below normal. These reduced irrigation requirements are reflected in the 

preliminary accounting of diversions by the SWC members which shows that many of them did 

not begin to divert substantial quantities of water until late April or May and did not begin to use 

substantial quantities of storage water until late June or July. Brendecke Aff. at 8. 
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IGWA recognizes that the Department is "continuing to evaluate the water supplies 

available" to the SWC in 2005, that it will compare these to 1995 supplies and account for 

climatic variations, and that it may amend its conclusions about material injury in this matter. 

December 27 Supplement at 10. IGW A respectfully requests that the Director suspend the 

current order until he has evaluated the SWC members' actual irrigation requirements, and actual 

use, in 2005, and amend his order accordingly. 

4. The December 27 Supplement fails to account for the availability and use of 
ground water as a source of irrigation supply to TFCC lands. 

The December 27 Supplement continues the deficiency of previous orders by failing to 

account for the number of acres in TFCC ( or any other SWC entity) irrigated with ground water, 

either as a primary or supplemental source. TFCC has failed to provide this information to the 

Director as requested. However, IGWA believes that approximately 12,800 acres within TFCC 

are irrigated by ground water. Brendecke Aff. at 10. The December 27 Supplement and 

previous orders should be amended to account for this. Juniors cannot be curtailed to supply 

surface deliveries to areas that already are served by diversions from a separate source. 

5. The December 27 Supplement fails to calculate or provide credit for ground 
water curtailments that provided supplies to S\VC members, including 
TFCC, in 2005. 

The December 27 Supplement recognizes that IGWA ground water district members 

have provided ground water curtailments resulting in reach gains in the above-Milner river. 

December 27 Supplement at 4. These include IGWA's lease of ground water rights held by 

FMC Idaho, LLC, several "dry-year" leases covering certain other ground water-irrigated lands, 

and the effects of mitigation actions in Water District ("WD") 130. IGWA recognizes that the 

December 27 Supplement is, by its terms, preliminary. However, IGW A continues to urge that 
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all of its members' mitigation and replacement water activities, including those occurring due to 

seepage from surface delivery facilities, be credited to IGW A in the Director's calculations. 

6. The December 27 Supplement fails to justify how any material injury can be 
found as to TFCC when it ended the irrigation year with carryover storage 
exceeding what the Director has found to be the minimum full supply. 

In the December 27 Supplement, the Director fails to explain how TFCC can have 

suffered material injury where it provided full irrigation supplies in 2005 and yet end the year 

with an unused storage water account exceeding the 38,400 af"reasonable carryover" amount 

determined by the May 2 Order. The December 27 Supplement states that: 

[T]he benefit derived by the Twin Falls Canal Company from the 
unanticipated and enhanced storage allocations following the 
unprecedented precipitation in May and June of 2005 was significantly 
less than for other members of the Surface Water Coalition who receive 
a greater pmiion of their overall water supply from storage. 

December 27 Supplement at 9. While it may be true that TFCC does not rely on storage to the 

same degree as other SWC members, this is irrelevant to the question whether TFCC 

shareholders suffered a lack of water for available beneficial uses in 2005. They did not. They 

had a full headgate supply. The fact that this might have been a result of its "enhanced storage 

allocation" does not provide the basis for an injury determination. 

Assuming, arguendo, that junior water right holders may be deemed responsible for 

insuring that the senior has a reasonable minimum amount of carryover storage, it is unfair and 

contrary to law to penalize the juniors when the senior initially uses more storage than 

anticipated but still ends up the year with more than this minimum carryover. 

The second reason the Director gives for assessing this penalty against junior ground 

water holders is that natural flow diversions declined in July 2005, which "caused the Twin Falls 

Canal Company to use considerably more storage in July of 2005, as compared to storage used in 

July of 1995." December 27 Supplement at 9-10. Again, this is irrelevant to the question 
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whether, under the Conjunctive Management Rules or other Idaho law, junior diversions should 

be curtailed or required to provide replacement water due to the existence of material injury. 

The Director has noted that his accounting is "preliminary," and that certain gage and 

other adjustments may be made. December 27 Supplement at I 0. He concludes that if final 

accounting shows that the natural flow regime available to TFCC in 2005 was better than he 

found preliminarily, adjustments "will result in an increase in carryover storage and a 

corresponding decrease in the shortage and material injury" found elsewhere in the order. Id. 

The Director does not explain how increases in carryover storage can reduce the amount of 

material injury where carryover storage already has been found to be greater than the minimum 

amount necessary to avoid injury. 

The December 27 Supplement also shows that the 2005 diversions by the SWC members 

are comparable to those supplies anticipated in dry years in the planning of the current reservoir 

system. Brendecke Aff. at 9. IGW A believes that the Conjunctive Management Rules do not 

require mitigation under these conditions. 

These errors should be corrected on reconsideration. 

7. Non-waiver of claims or issues. 

In setting forth the above challenges to the December 27 Supplement, IGWA 

supplements, and does not waive, the claims and issues it has raised in IGW A's Reconsideration 

Petitions. IGW A reserves the right to state other grounds for challenge or rehearing, including 

those that may be shown at trial in this matter. 
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The Director should grant IGW A's Petition and amend the May 2 and subsequent orders 

accordingly, or suspend the effectiveness of such orders until after the trial. 

IOWA requests a hearing. 

RESPECTFULLY SUBMITTED this I 0th day of January, 2006. 

GIVENS PURSLEY LLP 

Jeffrey C. Fereday 
Michael C. Creamer 
John M. Marshall 
Bradley V. Sneed 

Attorneys/or Idaho Ground Water Appropriators, inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of January 2006, I served a true and correct copy of 
the foregoing by delivering it to the following individuals by the method indicated below, 
addressed as stated. 

Mr. Karl J. Dreher, Director 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83 720-0098 

C. Tom Arkoosh, Esq. 
Arkoosh Law Offices, Chtd. 
301 Main Street 
P.O Box 32 
Gooding, ID 83330 

W. Kent Fletcher, Esq. 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318-0248 

Roger D. Ling, Esq. 
Ling, Robinson & Walker 
615 H St. 
P.O. Box 396 
Rupe1i, ID 83350-0396 

John A. Rosholt, Esq. 
John K. Simpson, Esq. 
Travis L. Thompson, Esq. 
Barker, Rosholt & Simpson 
113 Main Avenue West, Ste. 303 
Twin Falls, ID 83301-6167 

Kathleen Marion Carr, Esq. 
Office of the Field Solicitor 
U.S. Department of the Interior 
550 West Fort Street, MSC 020 
Boise, ID 83 724-0020 

Matt J. Howard, Esq. 
U.S. Bureau of Reclamation 
Pacific Northwest Region 
1150 N. Curtis Road 
Boise, ID 83706-1234 

___ U.S. Mail 
___ Facsimile 

Overnight Mail 
X Hand Delivery 

___ E-mail 

X U.S. Mail 
Facsimile ---

--- Overnight Mail 
___ Hand Delivery 

E-mail ---

X U.S. Mail 
___ Facsimile 
___ Overnight Mail 
___ E-mail 

X U.S. Mail 
___ Facsimile 
___ Overnight Mail 
___ Hand Delivery 
___ E-mail 

X U.S. Mail 
Facsimile ---

___ Overnight Mail 
___ Hand Delivery 

E-mail ---

X U.S. Mail 
___ Facsimile 
___ Overnight Mail 
___ Hand Delivery 
___ E-mail 

X U.S. Mail 
___ Facsimile 
___ Overnight Mail 
___ Hand Delivery 
___ E-mail 
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Scott L. Campbell, Esq. X U.S. Mail 
Moffatt Thomas Barrett Rock & Fields, Chtd. Facsimile 
101 S. Capitol Blvd., 10th Floor Overnight Mail 
P.O. Box 829 Hand Delivery 
Boise, ID 83701-0829 E-mail 

Michael S. Gilmore, Esq. X U.S. Mail 
Deputy Attorney General Facsimile 
Office of the Attorney General Overnight Mail 
P.O. Box 83720 Hand Delivery 
Boise, ID 83720-0010 E-mail 

Josephine P. Beeman, Esq. X U.S. Mail 
Beeman & Associates PC Facsimile 
409 West Jefferson Hand Delivery 
Boise, ID 83702-6049 E-mail 

Sarah A. Klahn, Esq. X U.S. Mail 
White & Jankowski, LLP Facsimile 
511 16th Street, Suite 500 Overnight Mail 
Denver, CO 80202 E-mail 

Terry T. Uhling, Esq. X U.S. Mail 
J.R. Simplot Company Facsimile 
999 Main Street Overnight Mail 
P.O. Box 27 Hand Delivery 
Boise, ID 83707 E-mail 

Mr. Ron Carlson X U.S. Mail 
Mr. Lewis Rounds Facsimile 
Idaho Department of Water Resources Overnight Mail 
900 North Skyline Dr. Hand Delivery 
Idaho Falls, ID 83402-6105 E-mail 

Mr. Allen Merritt X U.S. Mail 
Ms. Cindy Y enter Facsimile 
Idaho Department of Water Resources Overnight Mail 
Southern Regional Office Hand Delivery 
1341 Fillmore St., Ste. 200 E-mail 
Twin Falls, ID 83301-3033 

Jeffrey C. Fereday t) 
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