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JUL O 8 2005 

Attorneys for Idaho Ground Water Appropriators, Inc. 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF THE REQUEST FOR 
ADMINISTRATION IN WATER DISTRICT 
120 AND THE REQUEST FOR DELIVERY 
OF WATER TO SENIOR SURF ACE 
WATER RIGHTS BY A & B IRRIGATION 
DISTRICT, AMERICAN FALLS 
RESERVOIR DISTRICT #2, BURLEY 
IRRIGATION DISTRICT, MILNER 
IRRIGATION DISTRICT, MINIDOKA 
IRRIGATION DISTRICT, NORTH SIDE 
CANAL COMP ANY, and TWIN FALLS 
CANAL COMP ANY 

IGWA's PETITION FOR RECONSIDERATION 
OF ORDER APPROVING IGW A's 
REPLACEMENT WATER PLAN FOR 2005 

Idaho Ground Water Appropriators, Inc. ("IGW A"), through its counsel Givens Pursley 

LLP and on behalf of its ground water district members, Aberdeen-American Falls Ground Water 

District, Magic Valley Ground Water District, Bingham Ground Water District, North Snake 

Ground Water District, Bonneville-Jefferson Ground Water District, Southwest Irrigation 

District, and Madison Ground Water District (the "Ground Water Districts" or "IGW A"), hereby 

petitions for reconsideration of the Director's June 24, 2005 Order Approving IGWA 's 

Replacement Water Plan for 2005 ("June 24 Order"). 
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INTRODUCTION 

In response to the Director's Amended Order issued on May 2, 2005 in this matter ("May 

2 Order"), IGW A, on behalf of its member Ground Water Districts, filed an Initial Replacement 

Water Plan ("RWP") on April 29, 2005. In the RWP, IGWA committed "to make available 

27,700 acre-feet of replacement water during the 2005 irrigation season to meet the 2005 

Replacement Obligation from one or more of the sources shown in Attachment A." 1 RWP at 3. 

The RWP documented IGWA's entitlements to these water sources. IGWA supplemented the 

documentation in response to subsequent orders of the Director. 

The RWP does three principal things: it responds to the Director's Order requiring a plan 

for providing a minimum of27,700 acre-feet of water as mitigation in 2005; it commits to 

providing this as mitigation in 2005 to the extent material injury ultimately is determined to 

occur in 2005; and it documents that IGW A has on hand the water resources to meet such a 

commitment. 

The RWP does not, however, commit to delivering to any Surface Water Coalition 

("SWC") member more water in 2005 than may be determined to be such members' actual 

injury ( as opposed to "reasonably likely material injury predicted for 2005"). Further, in 

submitting the R WP, neither IGWA nor the Ground Water Districts waived their objections to 

the Department's findings, conclusions and order contained in the May 2 Order, or their right to 

a hearing on all issues. 

1 Both the Director's May 2 Order and the RWP recognize that the 27,700 acre-foot replacement water 
requirement is based on the Director's determination of"likely" material injury, and that this amount might be 
reduced based on subsequent analysis of the water supply available to the SWC. In fact, the water supply situation 
subsequently has changed significantly for the better, and IGWA has requested a re-evaluation and reduction of the 
27,700 acre-foot determination. 
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GROUNDS FOR RECONSIDERATION 

IGWA incorporates herein all objections to the May 2 Order and all grounds for 

reconsideration contained in its May I 6, 2005 Petition for Reconsideration and/or Clarification 

of Director's Amended Order, Request for Hearing, and Motion for Stay. In addition, IGW A's 

grounds for reconsideration are as follows: 

1. Private Leases of Storage. 

The June 24 Order correctly finds that IGW A properly documented its valid private leases 

with upper Snake River water delivery entities and the Water District 01 Watermaster for 20,000 

acre-feet of storage. June 24 Order at 2. However, IGW A objects to, and requests 

reconsideration of, findings 3 and 4 of the June 24 Order, which state: 

the portion of the stored water from private leases provided as replacement water 
to members of the [SWC] ... must be allocated to the [SWC] members in the 2005 
irrigation year. ... " [and] "Since the Department will make the allocation, the 
portion of the stored water from private leases ... must be assigned to the 
Department. 

IGW A does not disagree that water provided as replacement water to meet any actual 2005 

obligation is to be provided during the 2005 irrigation season. But IGW A objects to the 

Director's order that IGW A must assign storage water held under the private leases to the 

Department for allocation to the SWC. 

IGWA's RWP did not purport to "dedicate" any specific source of water, or portion 

thereof, to meeting a 2005 replacement water obligation. In particular, it did not dedicate the 

storage water IGWA's Ground Water District members acquired through private leases. IGW A 

has demonstrated it has contract entitlements, in 2005, to at least 27,700 acre-feet, and that it can 

and will provide water to SWC members in 2005 to the extent actually material injury may 

ultimately be determined. But the Director does not have the authority to take delivery or control 

of any of these sources of water. He certainly does not have such authority to do so to mitigate 
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what now appears to be a speculative injury. IGWA's members have other obligations that also 

must be met with the water supplies it has acquired. The RWP fulfills IGWA's obligations 

under the May 2 Order. When the Director specifies the actual amount of water (if any) that 

must be delivered, IGWA will provide it. 

The June 24 Order assumes too much when it requires IGW A to assign to the Department 

the storage water it has acquired under private leases. The private contracts entered into between 

IGWA's members and certain storage spaceholders do not contemplate that the affected storage 

space can be assigned to someone else, including the Director. 

Furthermore, because the 27,700 acre-foot quantity now represents a highly questionable 

number given the changed water supply situation, the June 24 Order sequestering the private 

lease water, pending some later determination of whether material injury actually exists, should 

be reconsidered and rescinded. IGW A believes that requiring it to assign the leased storage to 

the Director at this time would be arbitrary and capricious, an abuse of discretion and in excess 

of the Director's authority. 

Finally, the June 24 Order improperly attempts to tie up the storage water held under 

private lease by prohibiting its use for other purposes, including meeting immediate needs to 

provide water to conversions and other mitigation actions being undertaken in Water District 130 

by IGWA members Magic Valley Ground Water District and North Snake Ground Water 

District. 

Tying up IGWA's leased storage in this manner would be particularly egregious given that 

the condition for release of this water to meet immediate needs is the Department's approval of 

the natural flow/exchange. But the Department itself has withheld this approval for over a month 

pending the outcome of various administrative inquiries over which I G WA has no control. 
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2. FMC Lease 

The June 24 Order improperly refuses to recognize credit for 796 acre-feet of water 

included in the FMC lease associated with water right 29-11342. This same 796 acre-feet has 

been recognized by the Department under this lease for the past two years. The Department's 

water right data base includes documentation (including an affidavit of Department Supervisor 

Carter Fritschle) that this water has been diverted to beneficial use and should be recommended 

by the Department to the Snake River Basin Adjudication Court for approval. The June 24 

Order should recognize the 796 acre-feet of water under FMC lease. 

Also, the FMC lease includes up to 5,000 acre-feet of storage in Palisades Reservoir. The 

June 24 Order fails to acknowledge this. With Palisades nearly filling as of June 301
\ a 

significant portion of this space will have filled and is available to the Ground Water Districts 

under the FMC lease. IGW A may choose to use some or this space for mitigation activities of its 

members in 2005. 

The June 24 Order also improperly fails to account for the multi-year benefits that accrue 

under the FMC lease, which has been in effect as part of approved interim mitigation for several 

years. The Department needs to confirm the accounting method that will be used to credit these 

multi-year benefits. 

The June 24 Order also requires FMC lease water to be "delivered first to the Surface 

Water Coalition" when SWC's natural flow rights are not being filled in 2005. This portion of 

the Order should be reconsidered because it is not apparent that additional natural flow water is 

needed by SWC members in 2005 and that SWC members are entitled to it. The June 24 Order 

should be amended to address this issue and set forth the accounting method showing how 

IOWA will obtain credit for the natural flow delivered if this proves to be the case 

IGW A's PETITION FOR RECONSIDERATION OF JUNE 24 ORDER-5 
S:\CL!ENTS\3915173\JGW A Petiton for Reconsideration re Order Approving Replacement Plan DOC 



3. Dry Year Leases 

The June 24 Order recognizes current-year reach gain benefits from the dry-year lease 

entered into by IGW A. It does not however, acknowledge that these leases will provide reach 

gain benefits in subsequent years and confirm the accounting method that will be used to credit 

these multi-year benefits. The June 24 Order also sets improper precedent for these and future 

voluntary curtailments (such as those that may occur under CREP) by requiring their 

participation in the Water Bank. 

The June 24 Order also requires dry-year lease water to be "delivered first to the Surface 

Water Coalition" when SWC's natural flow rights are not being filled in 2005. This portion of 

the Order should be reconsidered because it is not apparent that additional natural flow water is 

needed by SWC members in 2005 and that SWC members are entitled to it. The June 24 Order 

should be amended to address this issue and set forth the accounting method showing how 

IGW A will obtain credit for the natural flow delivered if this proves to be the case. 

4. Snake River Natural Flow Water Right Lease and Exchange 

Paragraph 16 of the June 24 Order incorrectly states that IGWA agreed to lease an 4,644 

acre-feet of natural flow for exchange from the Idaho Water Resource Board ("IWRB") in 

addition to the substantial natural flow IGWA's members have agreed to lease under private 

agreements. Neither IGW A nor its members have ever had discussions with the IWRB 

concerning the 4,644 acre-feet referenced in the June 24 Order. Moreover, IGW A understands 

that, in any event, the amount of natural flow water the IWRB for which actually has entered into 

lease agreements is 4,426.5 acre-feet. Reference to this 4,426.5 acre-feet should be deleted from 

the June 24 Order. 
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Paragraph 19 incorrectly finds that the Bureau will reduce the storage exchanged with 

natural flow by 80.65%. The actual reduction percentage used by the Bureau is 19.35%. 

Presumably this was a typographical error. 

IOWA objects to, and requests reconsideration of, findings 20 and 21 of the June 24 

Order, which state that "the portion of the stored water from exchange with Snake River natural 

flow leased by IOWA and provided as replacement water to members of the [SWC] ... must be 

allocated to the [SWC] members in the 2005 irrigation year ... " and "[s]ince the Department 

will make the allocation, the portion of the stored water from exchange ... must be assigned to 

the Department." IOWA's grounds for objection are the same here as its objection to an 

identical requirement the June 24 Order seeks to impose on the private leases of storage water. 

IOWA has assured the Department that IOWA would have the exchange water in its RWP, and 

but for administrative delays at the Department level, it has fulfilled this obligation. However, 

IOWA never has stated that it would invariably and absolutely provide this particular water to 

the SWC in 2005. The portion to be allocated to the SWC in 2005, if any. has not yet been 

determined. Until it is determined and IOWA has a specific order to provide it for delivery to 

the SWC (or to any particular SWC member), IOWA believes it is entitled to hold this water in 

its own portfolio. 

IOWA objects to any requirement that it must assign this water to the Department in any 

event, let alone in the absence ofa determination of what portion of the exchange water, if any, 

might be appropriately allocated to a SWC member. IOWA should be entitled to make other 

uses of this water, at its risk and in its discretion, absent an order from the Department for 

immediate delivery to a water right holder determined to be entitled to immediate delivery of 

replacement water. 
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In other words, there is no authority for the Department to order a water right holder to 

assign a water entitlement to the Department for potential future delivery to another. IGWA has 

shown that it has the water in its own portfolio sufficient to meet any conceivable obligation to 

the SWC in 2005. Absent an order requiring immediate delivery, that is all the Department may 

require. The Department should not be in a position of being the escrow holder, because it is not 

clear that the water assigned to the Department will ever be needed. Such a precedent would 

have far-reaching adverse effects on all water users. 

5. Review of the Snake River Water Supply Available to the SWC. 

It is apparent that, regardless of the situation prevailing when the May 2 Amended Order 

was issued, there currently is no obligation to provide replacement water to SWC members. This 

is just the sort of situation that the June 24 Order should be structured to address. Instead, it 

essentially proposes to tie up and commit, presumably until the end of the irrigation season when 

water accounts are finalized, nearly 80,000 acre-feet of water associated with the sources 

described in Attachment A to the RWP. This to insure delivery to the SWC ofa maximum 2005 

obligation of27,700 acre-feet. 

The June 24 Order ignores the fact that this water was acquired for the benefit of! G WA' s 

members so they could implement a variety of actions in 2005, only some of which may involve 

direct delivery to SWC members. Some of those actions require immediate use of this acquired 

water and are hamstrung by the unreasonable and unlawful conditions contained in the June 24 

Order. 
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RESPECTFULLY SUBMITTED this 8th day of July 2005. 

GIVENS PURSLEY LLP 

Jeffrey C. Fere ey · 
Michael C. Creamer 

Attorneys for Idaho Ground Water Appropriators, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8th day of July 2005, I served a true and correct copy of the 
foregoing by delivering it to the following individuals by the method indicated below, addressed 
as stated. 

Mr. Karl J. Dreher U.S. Mail 
Director Facsimile 
Idaho Department of Water Resources Overnight Mail 
322 East Front Street X Hand Delivery 
P.O. Box 83720 E-mail 
Boise, ID 83 720-0098 

C. Tom Arkoosh, Esq. X U.S. Mail 
Arkoosh Law Offices, Chtd. Facsimile 
301 Main Street Overnight Mail 
P.O Box 32 Hand Delivery 
Gooding, ID 83330 E-mail 

W. Kent Fletcher, Esq. X U.S. Mail 
Fletcher Law Office Facsimile 
P.O. Box 248 Overnight Mail 
Burley, ID 83318-0248 Hand Delivery 

E-mail 

Roger D. Ling, Esq. X U.S. Mail 
Ling, Robinson & Walker Facsimile 
615 H St. Overnight Mail 
P.O. Box 396 Hand Delivery 
Rupert, ID 83350-0396 E-mail 

John A. Rosholt, Esq. X U.S. Mail 
John K. Simpson, Esq. Facsimile 
Travis L. Thompson, Esq. Overnight Mail 
Barker, Rosholt & Simpson Hand Delivery 
113 Main Avenue West, Ste. 303 E-mail 
Twin Falls, ID 83301-6167 

Kathleen Marion Carr, Esq. X U.S. Mail 
Office of the Field Solicitor Facsimile 
U.S. Department of the Interior Overnight Mail 
550 West Fort Street, MSC 020 Hand Delivery 
Boise, ID 83 724-0020 E-mail 
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E. Gail McGarry, P.E. X U.S. Mail 
Program Manager Facsimile 
Water Rights & Acquisitions Overnight Mail 
PN-3100 Hand Delivery 
U.S. Bureau of Reclamation E-mail 
Pacific Northwest Region 
1150 N. Curtis Road 
Boise, ID 83706- I 234 

Scott L. Campbell, Esq. X U.S. Mail 
Moffatt Thomas Barrett Rock & Fields, Chtd. Facsimile 
101 S. Capitol Blvd., 10th Floor Overnight Mail 
P.O. Box 829 Hand Delivery 
Boise, ID 83701-0829 E-mail 

Michael S. Gilmore, Esq. X U.S. Mail 
Deputy Attorney General Facsimile 
Civil Litigation Division Overnight Mail 
Office of the Attorney General Hand Delivery 
P.O. Box 83720 E-mail 
Boise, ID 83720-0010 

Josephine P. Beeman, Esq. X U.S. Mail 
Beeman & Associates PC Facsimile 
409 West Jefferson Overnight Mail 
Boise, ID 83 702-6049 Hand Delivery 

E-mail 

Sarah A. Klahn, Esq. X U.S. Mail 
White & Jankowski, LLP Facsimile 
511 16th Street, Suite 500 Overnight Mail 
Denver, CO 80202 Hand Delivery 

E-mail 

Terry T. Uhling, Esq. X U.S. Mail 
J.R. Simplot Company Facsimile 
999 Main Street Overnight Mail 
P.O. Box 27 Hand Delivery 
Boise, ID 83 707 E-mail 

James C. Tucker, Esq. X U.S. Mail 
Idaho Power Company Facsimile 
1221 West Idaho Overnight Mail 
P.O. Box 70 Hand Delivery 
Boise, ID 83 707 E-mail 
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James S. Lochhead, Esq. 
Adam T. De Voe, Esq. 
Brownstein, Hyatt & Farber P.C. 
410 17th Street, 22nd Floor 
Denver, CO 80202 

Mr. Ron Carlson 
Mr. Lewis Ronnds 
Idaho Department of Water Resources 
Eastern Regional Office 
900 North Skyline Dr. 
Idaho Falls, ID 83402-6105 

Mr. Allen Merritt 
Ms. Cindy Y enter 
Idaho Department of Water Resources 
Southern Regional Office 
1341 Fillmore St., Ste. 200 
Twin Falls, ID 83301-3033 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

~"e,t C. -j-£..._,.,,,.e_ ., r d 
Jeffrey C. Fereday 
Michael C. Creamer 
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