
06/15/2005 08:47 3310954 

Josephine P Beeman #1806 
Beeman. & Associates, P.C. 
409 West J efforson Street 
Boise, ID 83702 
(208) 331-0950 
(208) 331-0954 (Facsimile) 
officc@beemanlaw .. com 

Sarah A. Klahn 
White & Jankowski, LLP 
511 16th St., Ste 500 
Denver, CO 80202 
(303) 595-9441 
(303) 825-5632 (Facsimile) 
sarahk@whitc-jllJlkowski .. com 

Attorneys for City of Pocatello 

BEFORE THE DIRECTOR 
OF Tl:lE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

JN 1HE MATTER OF DISTRIBUTION OF ) 
WA1ER TO VARIOUS WATER RIGHTS ) 
HELD BY OR FOR THE BENEFIT OF ) 
A&B IRRIGATION DISTRICT, ) 
AMERICAN FALLS RESERVOIR DISTRICT #2,) 
BURLEY JRRIGATION DISTRICT, ) 
MILNER IRRIGATION DIS rRICI, ) 
MINIDOKA IRRIGATION DISTRICT, ) 
NORTH SIDE CANAL COMPANY, and ) 
TWIN FALLS CANAL COMPANY ) 

POCATELLO'S INITIAL 
STATEMENT FOR STATUS AND 
SCHEDULING CONFERENCE 

Pocatello submits its Initial Statement for the Tune 15, 2005 status and scheduling 

conference In doing so., Pocatello rcse1ves the light to amend this statement based on 

subsequent developments, including healing proced!ll'es and schedules 

l. Issues to be contested by PocateJlo: 

a, Is there a sho1tage of water that requires the Department to consider the SWC 
delivery call at all. 

b. Are there lcga.l limitations that affect the detcnnination of material injury and 
mitigation requirements? 
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c Have changed conditions mooted the SWC delivery call? 

d. ls there mateiial injury for any oftl1e Su.rface Water Coalition members? 

l. .Me the SWC's means of diversion 01 purposes for diversion reasonable in 
light of the claims ofi11jury fo1 irrigation uses? 

2. tinder the factors to be applied under Rule 42 of the conjunctive 
management rules are SWC's water rights bei.n.g injured 

3. What actions might SWC take to self-mitigate the alleged iajury? What 
is the obligation to sclf'.mitigate? 

4. What is the proper role of carry-over storage in th.e .material iltjury 
determination? How is carry-over storage to be quantified? What 
guarantees should attach? Tfthe SWC water demands are satisfied, is it 
injury if their cany-over storage is depleted? 

5. Do any ofthe SWC members have junior rights that ar·e not being 
administered in piiority? 

6.. Are there other rights ju11io1 to SWC that are causing depletions to the 
SWC's water sources fuat have gone unadministered? 

7, Whether the material ii:tjuty determination is consistent with Idaho law 
concerning reasonable use, optimum use, and full economic development 
of the state's water resources. 

e.. Whether depletions attributable to surface water transfers (winter water savings, 
etc .. ) ar·e being ilnproperly atltibuted to ground water withdrawals by SWC? 

f Whether depletions attributable to changes i!1 surface water ittigation under I.C. 
42-219 are being improperly attributed to ground water withdrawals by the SWC? 

g Whether the mitigation plans or replacement water plans as filed are adequate? 

h. Should Pocatello ever be subject to cmtailment under a delivery call when it has 
had a mitigation plan on file with IDWR for 12 years, unobjected to by any water 
users9 

2 Hearing Procedures: 

a. The Delivery Call Order involved a finding of "material injury'' by the Director 
that resulted in the issuance of cmtailment letters. While both the Surface Water 
Coalition (SWC) and ground wate1 users have raised valid issues for a hea1ing, 
t!,e hearing should be bifurcated into two parts .. 

I. The first pa1t of the hearing should involve a thorough tJ:ial on the merits 
ofthe SW C's claims of inj,uy 
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The burden of proof in the first patt of the hearing is on the SWC 
to show that they have been materially injured. Wtitten opening 
statements, written direct testimony and exhibits would be 
submitted before the hca.ring; cross-exarnination would be live. 

The standa,ds under which the SWC must put on their evidence 
are the Conjunctive Management Rules., including the provisions 
under Rule 42. 

After SWC rests, the objectors would proceed under the same 
procedures--·a written case-in-chief and live cross-examination, 

2. rhc second part of the hearing would involve the application of any 
finding of mateiial injury against individual ground water users,, 

b All proceedings should be de novo 

c., IDWR cannot be a party to the hearing, The Director has stated that he will be th,e 
decision-maker IDWR staff maybe called as witnesses, but shall not 
independently present evidence at the heating., The ultimate ruling by the 
Director should be based exclusively on matters within the recmd of the heating 

3.. Schedule for Hearing. 

a, The filst proceeding should be set for four weeks of testimony In view oftbe 
time required fo1 preparation and the need to clear schedules, this heating should 
be set for the month ofJanuary, 2006, 

b,, Preheating schedule for first phase of the hearing (working backwards from tl1e 
heating date ) 

l. 12/15/05 - Each party submits written opening statement and, if it wishes, 
a trial brief. 

2 12/9/05 - Final preheadng conference 

3 12/2/05 - Parties may submit proposed orders to govern conduct of 
hearing, consistent with earlier preheating orders issued by the Director.. 

4. 12/1/05 -Deadline for o~jections to exhibits, including matte1s designated 
by the Director for inclusion in the hearing record. Any exhibits that are 
not obj ectcd to shall be treated as adrni tted., 

5,, l l/15/05 - Objectors shall tile written direct testimony and copies of all 
exhibits, together with proof of authenticity and relevance of exhibits 

6. 10/30/05 - Replies due on all motio11s 
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7. l 0/17 /05 - Surface Water Coalition shall file written direct testimony and 
copies of all exhibits, other than rebuttal testimony and exhibits, together 
with proof of autl1enticity and relevance of exhibits 

8. 10/15/05 - Responses due on all motions 

9 I 0/3/05 - The Director shall designate materials, other than exhibits 
previously identified by the parties, that be wants included in the hearing 
record and provide elecl10nic copies of these materials to all parties. 

J (l 9/30/05 - Deadli11e for filing all motions. 

11.. 9/15/05 -9115/05 ·· Discovery cut-off. 

12. 9/9/05 -All patties shall identify the exhibits that tliey anticipate offering 

13.. 9/1/05 - Surface Water Coaliti.on submits any rebuttal expert disclosures 
and reports. These shall have the content required by Rule 26(a)(2) of the 
Federal Rules of Civil Procedure 

14. 8/15/05 - Objectors submit expe1t disclosures and reports. These shall 
have the content required by Rule 26(a)(2) of the Federal Rules of Civil 
Procedure .. 

1.5 7 /15/05 ·· Surface Water Coalition submits expert disclosun:s and reports. 
These shall have the content required by Rllle 26(a)(2) of the Fedeial 
Rules of Civil Procedure 

16.. 7/1/05 -All parties shall submit lists of persons knowledgeable about the 
issues previously iden.tified by them, including the location of these people 
and the subject matter of their knowledge. 

17.. 6115105 -All patties may initiate all fonns of discovery permitted by the 
Idaho Rules of Civil Procedure. Responses shall be provided in 
accordance with the IRCP. 

4. Potential Consolidation of Representation. 

a Pocatello has no objection to men1bcrs of the Surface Wa.ter Coalition 
consolidating their representation. 

b. Pocatello will work with similarly situated objectors to minimize overlap and 
duplication in evidence .. 
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A 
Respectfully submitted this 14 '"of June 2005 

Sarah A. Klahn 
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CERTIFICATE OF SERVICE 
I hereby certify that on this .l!f__th day ofJune 2005, I caused to be served a true and correct 

copy of the foregoing document by regular U S. Mail, postage prepaid, to: 

Roge1 D Ling 
1 ing Robinson & Walker 
POBox396 
Rupert, Idaho 83350 

John A. Rosholt 
I ravisl , Thompson 
Ba.1ker Rosholt & Simpson 
I 13 Main Ave. West, Suite 303 
Twin Falls, Idaho 83301-6167 

John Simpson 
Barker Rosholt & Simpson 
PO Box 2139 
Boise, Idaho 83301-2139 

J cfli'ey C, Fereday 
Michael C. Creamer' 
Givens Putsley 
601 Bannock Street, Suite 200 
PO Box 2720 
Boise, Idaho 83701-2720 

Kathleen MaJion Carr 
Office Of The Field Solidtot 
550 W, Front Street, MSC 020 
Boise. Idaho 83 724 

Ron Carlson 
1.,e'Wls Rounds 
IDWR Eastern 
900 N Skyline Drive 
Idaho Falls, ID 83402-6105 

James S Lochhead 
Adam I..DcVoc 
Brownstein Hyatt & Fa,ber 
410 17th Street., 22nd Floor 
Denver, CO 80202 

I cuy llhling 
J. R Simplot 
I' 0 Box27 
Boise, ID 83 707 

C. Tom Arkoosh 
Arkoo,h Law Offices, Chtd. 

PO Box32 
Gooding, Idaho 83330 

W. Kent F'letcher 
Fletcher Law Office 

POBox248 
Burley, ldaho 833 I 8 

Scott L Campbell 
Moffatt Ihomas 
101 S,. Capitol Blvd, !0th Floor 
PO Box 829 
Boise, Idaho 83701 ,.0829 

Michael S, Gilmore 
Deputy Attorney General 
Statehouse, Room 210 
P. 0. Box 83 720 

Boise, ID 83720-0010 

Gail McGarryPN-3100 
lJ S Buroau of Reclamation 
1 l 40 N Curtis Road 

Boise, ID 83701-1234 

Allen MeHitt 
Cindy Yenter 
IDWR Southem 
1341 Fillmore Street, Suite 200 
Twin Falls, ID 83301 

lames Tucker 
Idaho Power Company 
1221 West Idaho stroct 
Boise, ID 83702 
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