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UNITED STATES QF AMERICA
PEDERAL ENFRGY REGUIATORY (OMMIESION

Before Commissionerss Hartha ¢, Hemse, Chalrman;
Anthony G, Sousa, Charles G, Stalon,
charles A. Trabandt and C, M. Naeve,

Ydahe Power Company } Docket No, EL8S«I8-400

ATy

ORDER FURSUANT TO AH ACT OF CORGRESS
BISMISSING PETITION FOR DECLARATORY ORDER,
AND CRANTING INTERVENTIONS

{Iesuall ¥avch 25, 1988}

Pub. L. No. 100-216, approved Decembar 29, 1987, directs i
cerﬁuin a:ati:‘.mﬂ mar':ing a patl tion v Tdaho ?{;m C.Wpa‘ay T s
(IFC) for a ﬁwlaraxuxy ordesr and an attached setilement . . o

agreement (Swan Falls water rights settlement) ‘between _XPC :and -
::tha sf:ata *of “ﬁdmo xalatir:g i:u eig,ht m‘:‘ qenig 11&&3;5&& px&jeﬁts

action Ma; ax :Buh L. Em. 4005216 authsrimm avid &im‘*cs:&“’ FR
omsiesIon, in ibt it the pebibion-ffor declaratory. orde
L TAgUest, ¥ Lo “insie ‘an-ordes’ Hndey -ths Pederal-Poper. Aot  (FPR).
viding-that che ‘Swan Palls witer: riﬁh%s sFettlamant shall nat
L4 “Gonsidered by the: Commigsion, in’ any proseeding before the- - S
T Commimaien durdng - ;hammnm’-.am A the dicenses for: the JEe R
: aight pwjm*ﬁs “£8 be’ e:,ther. s S

e ’*{;3 _ncimeistent with the tarms a*x&
EEE conditions of such licenses cONCRIRing *t:he
xatantiu's - 4 F:;ja@t ympartyr o

{2) i:gprudenn for pumosm nf satztmn 205 of Il -
Ehe FPA. |

.- The nrda:v:: ihall .ba issued vithin ninety z:alenmm‘ ﬁaﬁ uftar IR
. anactaent of Pub. L. ‘Ho. -100-216 and -shall tdke effedt on- tme e
r.iaho and as provided in section 3 of Fub. L. Ho. mﬁ-zlﬁ. "

- ‘.!l'hi: dtﬁlﬂmﬁmry order proceeding has been dnsignatad an
Idaho Powar Coggpany, Dockat Heo, EL&S~38-000. The eight
1icensed proiscts are: Project Nom, 18 (Twin Falls); 503
(Swan Falls); 1975 (Bliss): 2055 (C. J. Strike); 2061 (Lowar
Balmon); 2076 (Upper and Lower Malad): 2777 (Upper Salmon);

ang 2778 (Shoshone Falls). -
FERC - DOUEBTED .
Q"% MAR 25 1988

98049150187




Douket No., ELBS~38-U00 -a

an qrder pursuant to the snection (except for the specific terms :
and conditions of the license mnd the specific provisions of the =
FRA referred to above), the Commission may at any time consider, ‘
in aocordance with existing and appllicable law, whesther the
sattlement agreement and the licensee sre in full complisnce .
with: e
4
2

H
|
i‘ geckion 1(b} provides that, notwithatanding the luguance nf
b

(1) any terms and conditions of the license
: {including those relating to the yrct&ctluﬁ,
i mitigation, and snhancs=snt of fish and
o wildlife)t and

{2} any othey applicable provision of federal
anvironmental lay {inolpding gectisn 10 of
-the #FPA).

Section 1{c) provides that, in issaing an order p&rsumt “to

the . section, fhe Commigeion shall accept and’ adopt as park of thé
ST Hrdériehe offers of settiersnt, panding before the. Commission.an-
- phactment of ‘b, L. No. 160«218, Lween: the Jicensee, the Stat
o Tdaho, the Beeratpry of tis dnterior,. thez; “!vlatmmatt Marife -
}?ishﬁriaeﬁ Sﬁrvim {}ﬁuﬁh and ‘others., ‘ :

N ,SQctmn 2 maz‘k:.ﬁ aat: three mmrings. pravislnne. . Subﬁectmma

(&) “and " (B)., mgeat&vel_y, provide that nothing in- section 1.

- Bhall e’ r:bnmtruad as (1) aifeating &ny. stipulation or czt:nex

“Tagreement -sntevred- intd Ly the State of Xdaho or IPC prior 1:::

i -;ﬂnﬂgtr_ant—_%?—m 4—-? s L M N:fn-zf"'ﬁ relabivg oy =my PEizhIand

witdiife mattera’ aﬁetrten “py-any wi the weight gm:;m:ts, c;z' {2 ; )

CmOAiEYIng, Changing, JEXpantiing. or Jimiting the suthaiity of t:he .-

- Compission.ainder.the FPA or other-applicable law ra&atin-r to Figh

. and Wildiife. Subsection (e) contains specific disclaimers

: ' régarding watar, water-ralatad, and Indian rights. The

e a&ammﬂn; tovides "Chat ‘nothing in Pub. L. Wo. 100-216 shall he

T Loonwtyuedias (1) affecting the rightaz or Jurisdiction of the

“United 51‘:&2&5, the -states, Indian tribes, or other -entities over

waters of .any river or strea:m or over any ground resourcess, (2)

.o, -altering. or-sstablishing the respective rights of .states, the .

. United States, Tndian tribes, or any person. with _regpect to a:zy

e EEaE oY WEter-related righi, wr {3} ‘aitering, amending; .

ool o Lo repeslisg, interpreting, wodifying, or being in conflict: wj.th

Cee _the treaty rights -or -othey rights of -any Indian tribe.” -

.. , swtim J-calls tor-a joint agreement to amwt detsiied
~evaluaﬁinns and studies and for a report thereon. The studies

. are’ to goncern “rhe timing, guantity, and quality of instrosm .
flows and related matters to pyotect, enhance, and mitigate fish
and wildlife rescurces, including anadromous f£ish and reiat:aﬁ ‘
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habltat of the sSnake River and the Deor Flat Natlonal wildlife
Rafuge." 2/ ]

Section 3{a) (1) requiras the federal and licensee parties to ]
the offers of settlement and tha ssttlement agreement (l.s., _ X
interior, NMPFS, and IRC), immediately aftar enactment of Bub. L.
No. 100-216, to enter into aood raith negotintions for a joint
agrecmant. The negotiations shall ks completed and a joint
agreement cntered into by all the parties shall be filed with the
commission not later than sixty calendar days aftar izsuance of
thic erdey pursuant to saction 1. Affer it is filed, the

i agreement shall be considered as part of The ordar Jxsued
pursuant . tm section 1.

e Sﬁﬁtiﬁn 3(a) (2) provides that if the joint agreement is =moi ...
2o entéred and filed within the sixty-day Jperiod; the . commission
. shall, within an additional sixty-day peried, 3/ issue an-order .
regquiring the undertaking of the:evaluations .and: Bhidies” and IH
'gt«a&vri}}iz&s “the ‘duties and responsibilities of the partissg to
A In issuing an-crder under thé Sub@s: egtion, the
T‘imay Aake linto m::ﬁsi&eratian sueh information d=” ﬁia
Ay stipulate and -file: witli*the" ﬁﬁmmﬁ#%&ﬁ%**#ﬁuiting_ as
su-:i: negats.ations. - In any- juﬁi::ia_l raw.ﬁw s:::ﬁ the orider-issued

—.
5

& ‘".aph cf neutlon 5 shall not be a“hmmmm fmhﬁthat,ré% &w
- stay” of the. effec:tive date. .of the ﬂ‘"’ﬂwm mﬁmuerl unc!ar

"'-‘"‘Secc:u:m "S(ai ﬁ} prw:.aes ‘that tiha. "“"%%‘W @ L
eotd on -1oehall  he affective and final wheh t;hm;» &
e‘rred=to in-paragraph (1) -of zoction 3{a) is Flled W AT t
fes with-the- Coﬁainsi‘sn, or mot later -than gixty oalendar
| *days. after such prdar is issuved, whichever comes “first. -The :-~-‘-- i
: . Qmsr referred to in paragraph {2) of sedhbiod 3im) ‘Bhall - he R

' g‘eﬁective and .£inal when issued. 4/ .

2/ _Thg wildlife ‘refugs is lncate§~¢§”ﬁh$#$nakﬁ River, - 0 e
downstrean of the Swan Falls ‘Project No. $03, which-is-one
‘of the eight licensed proiects to which thea“tﬁ&ﬂm%:mn Torat
declaratnry order and settlement agr%amﬂnt r&ldte.

3/ The Commission may for gocd causs amtand thﬂ nxme fnr
‘issuance for an additional period of not Moz fhan fnrty—.
- five calendar days.

4/ ¥hen effective, each order i=maued and joint agraement
adoptad shall be enforced by the Commission under the FPA,
and the iicensee sball pay its assigned share at the time :
and in the manner directsd by the Commission. B
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Section 3{a)(4) raguires that the studies and evaluvations
and the report thereof resquirad by subsaction (a) shall be made
avallable by the federxi parties to the public and the Commission
and shall be coonsidered by the Commission in acceordance with
existing and applicable law. A floor amendsment by the Senate
during final passage and agread Lo by the Housa of
Representatives §/ added a provision that nething in Pub. L. No.
100=216 requires the Commission to take any action pursuant to
euch consideration by the Commizzion or authorizes or grants the
Commicaion any suthority to take any action based on the
findings, recommendations, resuits, or condlusions of the
reguired study. -Thus, any- fursher action that might be taken by
the Commission as-a result of the studies and report would need
to b based on authority other than Pnh L. No. 100-218.

section 3(a)({5) prﬁvides +that any zinal order issued
. -pursuant. to. Pub. L. No. 100-216 shall be subject to judicial s
e oraviaev in the same manner as orﬂerﬂ'unéar the FPA are: subject‘ta< .
N jQéi&*31 ~aview Lnder uke*?”ﬁ» . SR

o 9ectlsn S{blmprmviﬁes -for Bﬁ“tlc1§3t10n~b¥ Ehe Gnvetncr cf
;“f’the stata of Tdaho. At any time ¢ prior. to the, &fﬁﬁntive ‘date ‘of

L hin arder deaded ggﬁg ; gg;‘i;j,pn ia) P m& G&%ﬂﬁ "'ghﬂ}.l have tlh‘&’! i

2 X*ioptiam ‘to participste  in dood -fauin -dy tie magotiatit Tegul :

. byssection 3; In. exercising such-option, the. Gnvernqx &hall .

mgfaa-tu ‘oarry:out theistate ve respensibilities undey th& ’---?7'

: &greenent -or-any . &rﬂer issamd,hy ths tnmmxssaon unﬁer

“”ﬁ%ﬁﬁ&ﬂn {a}{z}a S :

{c) providss for: fundmﬁg~fﬂr'hhe ﬁc Ersl. aha*a*w* :
hs:: gk Fur.carzylng outthe-evaivations and studies -
Crtgisived Sy Pub, L. WAL 100-216, -the federaliagenvids creforred:’
to, Irterior: anﬂ WMFS,; shall, . subzect to applicable agﬁxﬁyrlnnlunﬂ‘
c@ute, utiliaﬂwauah funds as may be-available and- are authorized = -7
-and @irectéd to-Eeak further appropriations 4s. may be necessary.
.o Ihie  federal .share of the costs of carrying put the evaluations
+.-and:atudies -shall be ‘datermined pipsuant t6 the Jaint, ‘agreement.”
T dnder' mubg&wtian {z} Aoz the.cmmmmmﬁian order unéér .subsection ~ ,»mw_,”g
o .{ay(2)y, iz applicablajww ‘Bubsection (¢} also reguiores: the- faﬁaral 3
@wg~mg:nvi=:~z§:p:aﬂﬁéﬁﬁ£¢wmmmmgnu tation with: the. affected. Indian . .
‘tribas _and ofher interested public or private parsons during the
- Condust afmuny $tudy -conducted pursuant o ?uh Lv Ro-,lac-zlﬁ. .

. 8action .4 xsqniras the. Cwmmianian,‘interiﬁr: “and _KMFS tor Fra RN
prcvida information to Congress. on the status of all actions R
taken or required by Pub. I. No. 100~216 and of any aalaya {and o

, the reasons. thexefor) in implementing such actions. I |

i/ gag 113 Conq, Rec, 518,445-45) (daily-ed. Decembsr 18, .1&8?3 R
and 133 Cong. Rec. H1i,884-85 (dally ed. December 18, 19&?} .

%ﬂm bt T w’ R -
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Rackground

The immediste impetus for the petiticn for a declarstory
order in this proceeding apparently was litigation concerning
IPC!'s water vights on tha Snake River, particularly at its Swan
Falls Project No., 503, and aliegations that IPC nad failed Lo
protect and pressrve its water rights and that, by so doing, IEC
had wasted ite assets and overstated its capital investient, thes
resulting in overshargos to ite ratepayers. §/ Following the o
Ydaho -Suprame Court.decimion in the above.litigation, in 19B4 IPC ~ . -
-and the State of Idahs entered into =n agxeement {the Swan Falls "7
water cights:-settiement}, and TP -filed with the Commisszion-a
o ‘petition’ for a declaratory-order, wit:h the agresment %et«een“n.t
LI ~-and Tdaho atteched.and incorporated. “The petition asked-for.-a.

' declaratory order ‘that implementation of the -agreement would =~

assure o sufficisnt ‘supply of water for. IRC!s eight licensed. R

cprofects. apd that the aqrmmt: would be in the public inmr:aat’ .

‘RiriTe the-provisicsrs o8- the ~ayraenent are rather: -:omp}.éx, oné of °

= ~the -provisions-“(paragraph 7} apparently wouid hayée Feccgniged .-

- ipC'stright-to ‘minimum flows 3t the-Swan Fallmuprolect toibe at 0

» su.bstnntiany lowas levels th"ﬁﬁ“th&"di&pﬂtﬁi”‘iﬁ&t‘féx”*”““‘”‘ uva ik
"h91ds f@? the urnﬁﬁmn. : ‘ ;

o Humemx;s -tilings were made tzmm:ening the gatititm fm:
dec;aratary order, - NMFS, the Fish.and Wildlife Service of. i:h&_h
“Dapartment ‘ol %ﬁ"‘il’!ﬁﬂl‘iﬁr? “AheIdaho Matueal iRespuress Tegal.
.—=medam~an, Ane.. ~{I,‘mw, oy <AL Eolden Eagle-sudabon-Seciety; —*‘m
‘TdehosWilgitfe Federation (IWF}, the Lammﬁnﬁmmw&mﬂs. TR
Imz‘."'; the " Hez Ferce“Indian<Pribs, rthe Oojuxbis River mter-l‘r_.hal
ieh, cm&issian, the: Confederated Tribes of the Umatilla, In&mn
aﬁawmt},an, ‘and -the Washington ‘Dapartments of Fisheries. and’
THildlite, &8 well as IPEand the State of I&Bho, have . vanQEQg Fis
. .sobmitted comments, motions to intervene, offers of settlements, .
. or other yplaadingm , : SR

Af ‘demonstrated . by the fiiinga in this ptnﬁamﬁing, Two
AnterreYatsd peinie nesfue Indresslagly spparent. ='i;z:¢'f' Fhavwé
R ng growing envitomiental- twmam, -and - appnaimwn, gacmi.hg
vk s -epproval Tof the wabttlement. secomi -it bacame . iz&creasingly o
o apparnnt th&t: tiwx'a 'ims not readily avaiYabie #hfficiant

.. .8/ .See TAaho Fower Co. v. State, 661 P:2d 741, 748 (Idaho
S . .%gg?y; S9a algo 8, Rep. . No. 8, 1007Cong., 1st Sess. 1-2

1/ In Idabo Power Co. ¥, State, the cuur:t held "tlmt IPCf‘u water
‘righte at the Swan Falls project weras vestad but remanded o
for further procesdings on affirmative defense igsues raised
‘balow amd not there dacided. 661 P.2d at 752, 756, . . 4

-y

S
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information to resmolve the soncerns and to provida an adeguste
hapis for decision,

While the matter was pending befors the Commission,
lagislation was intreduced in the Congress. Late in the 9%th
congress, tho House of Representatives and the Senate agreed to
limited legislation as part of the Appliance hill, H.R, 5465. As
stated in H.R. Rep. No. 413, 160th Ceong., iat Sesg. (1987), at 4,
en the bill that bacate Pub. L. No. 100-216, both Houges in the
g9th Congress agrasd that IPC's petition was far too broad -and
cgranted avcherity for a more limited Oummiacien ozday, The
legiglation in the 99th Congress did not receive Presidentisl
spproval, -howsver, for reasons unrelated to fhe Swan Falls
provisiens, :

_In. the 1csth congress, the Swan Falls. legxﬁlaticn (H.R. 513
“and S, B34} -vee-agein introduzed. As.subseguently modified and < T
wlarifind 8/ ond. emended Jduring tmna}mpasaaue, ”j the 1egi$1atxcn o
Pbﬂcamempub L. Na.m19§-215a .
o | ‘Tﬁxs arﬂaf, 35 na*ad-qbava, *aplemeﬂtn we:tienmwwgfmynﬁ.yx* -
_A_Na‘nlﬂa.zléﬁ SRursusnt to, aactionylgaadwuh-’ﬁertzaemt—;&g*a&ahiV$i
.. . history, ors axlng paragraphs (A) and’ (BY” ‘diEmiss” the “petit o for
i.aeglaratery orger and provide-the - FequATHd - aagian«thﬁxrespﬂmt 0"
the ‘gettlendnt ‘agtesment datéd-cotober 25, .1&3&;“that ihu '

{p%tit;an or*éaclaxatnrvwwrﬁar can&eznﬂﬁ.,“v.t ST

?’orﬁerina par&gxaph"fc) acc&yts*and aaapha as’ part uf*thms
- i auéttlemaut_p&“ﬁana hﬁfcrn*tha_cammxﬁglanwun

 settlamaﬂt¢th§t n%ewthhig.tha~prnviainnm ‘Of. seatimn 1{5)‘éf Pan. -
‘ L LeNG, 100~216 and:are accepted and. aﬁaptad Al yart of-tnls T
“vuwnrderfwgurﬁuant“€Q~secﬁiqn ). R sl e

Qne ‘Faoan: af:gx uﬁwaettiemmnt betwnan RHUFE-and XHRL?, angd .-
‘ch-anﬁ%:na -State-of Idaho, Tiled.-on Juky 51, 2885. The. paxt;a-.ﬂg]*w~
-agresd ‘{o clarify the Detober 25, 1984 Getvlement agreement’ -

“rhetwesn the Stata-and. IPq, In-that (1) the settlement agreement .
- wug not pressnted to. the Commission .as.a comprehansive plan unﬂer-p
R Seaticn 10({a) .of the FPA: (2) NMFS And INRLF donot--agree that ~°
.0, .. . tha gsttlement agrtﬁ&unt represents.a comprehensive plan under
S .;*ﬁactxgn 10¢a)-which-fully takes into aceount the public interest .
70 0 in anadromous f£igh: and (3) the settlement agreament shall not
operata to preclude. or compel compliance with existing flow

'8/ gae H.R. Rep. No. 418, Blpra.
2/ Se8 n. 5 and accompanying text.




‘Juiﬁﬁb. ToNo. 109=216 does not expressly require the grant o

~fand thevXﬁaho-ﬂatnzaigazﬁﬂurmaa Tagal FEundstion, Iné. taves haeﬁ

'Wfi'~*he'ﬂa””?erw&“wmzha Hhetojvmbia River Thtersirikal Pigh

Pocket NG, ELEBS-33«000 - -

regines nor Lo prevent, compel, or limit the Commiesionts
considaration of othar flow regimes or fisheries cenditions for
licensed projects iIn the Snake Rlver bhasin,

The second ie an offer of settlemant betwesn the Depaytient
of the Interior, and IPC and the State of Idaho, f£iled on
Maych 17, 1986, The {irst and third points in this affar of
gettlement are bagically the same as the corresponding points in
the NMFE and INRLF offer of settlement with IPC and the State,
discussed above. The second point is modified somewhat to state
that -tntsrior does not agraee -that the setilement agreement
-rapresents a comprehensive plan under sectlon 10{a) of the FPA ~
which fally tekes into account the public interest in presorving
-anadromous or resident fisheries or the-wildiife habitat-of- the
-Degr. Flat'National Wildilfe Refuge., “This second offer OFf
settilement -dlso- added-a ‘Fourth point, namely, that' nothing in: ﬁhe
.ssttiement agveement shall operate in any way to'interfore-with; -
lzprecluﬁag Aiwit, .or- prejudice ‘the aswertion of and: gaanxiffgataon
ek Eedaral. rasar?ﬂﬁ water-rights . in: theSnakeRiver shasdny o

Ordering ‘paragraph (D).acts on panding. motions. to. 1ntmrvgng-;

mwﬁ;denxal ~of_intervention; “H.H. Rep. No. 418, Syora, -at .14, state
m”;thaujtae Comiittoe Teaves to the”chmzssinnwtha dncigzan whéﬁher
ta aat upon’ qr . é&amiaﬁ tha«&stzans o 1ntar¥ena, E c Ty

[The . state*efwidaha tha:ﬁatlcnsl Xurina ?isneriea servxae,

granted inkervens ionuby -operation ufftheramxisﬁxnn‘s rulae, .
" iate motions'te intervene, which are pending, hava been £i1ed’ hy
tha. Ydahe WIIA {Fa iﬁeﬂmrativn,'thm-ﬁﬁpartment of “the Interior,

”‘5ﬁcammlﬂsian, “the’ Cunﬂadn*atadumxib3$ of the Unstilla Indian e
.- Regervatien,: e Haghington: aapartu&ﬁt of ‘Fisheries, and the - .. -
- WABHIAQUON Department of Wil@life. FExcept for DOL‘s mct;on,u T,
.f‘;raspansss 4n.oppeosition to . epeh.of ‘these _pleadings weére £iled- hy

| XFC,-the itate, or both. "IPC-and the State argue that good Tauss -

" haa ‘not been sufficently:shown for lateness, there wouidohe dis-

- ruption- to the proceeding, the movants are already adequaté}y
‘representad, "and-a genagsal adjudication-ofwater pights isuwow.
.underway-in-state. court. . Although.we sre concerned that the
movants walted so long: to fils their motione te intervene, we

will neverthelass grant their interventiosi because of the unigue -

circumatances of thig: yxaceading. ‘Each of +he~movanks-has.an, R
interest .10/ in_the results of the studies that Congress has :

A0/ Although the House report leaves action on intervention to
the Commission, the act and the report, by raference to
Indian tribes and others, recognize the interest of thoss

{continaed,...)
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diracted be carrisd out under Pub. L. Ne. 100~31¢, In addiclon,
we see no prajudice, disruption, or additional burden to this
proceading by granting intervention ocut of time.

Thig order implementing section 1 of Pub. L., No. 100213
will alae have the sffect of establishing tine~tables tor other
actions under Pub. L. No. 100-216, more spacifically, those
required by ssction 3, briefly discussed above. Section 3 calls
tor immediate negotistions by the federal and licensee parties to
the offers of settlemant and the settlement.agrearwent (i.&.,
Interior, NMFS, and TPC) for.a joint agreement. The 4oint
-agrasment is to be for conducting -and financing detailed
‘avaluations and-studies, -and for = Teport:on-fish and wildlife R
o regources, as discumsed above. The nagotiations -shafi,l he .
SRUT ‘completad -and a joint -agreepent entered-into by @Il “the parties
Shall be filed with the Temmission not later—than 66 -cilendar S

.......

o - . -Gays after. this oyder is'igmued under section.l of Pub. L. No. .
e o.t. 0 - T100=-216. Pursuant.to section.3(b), -at any time prior to the ot
T effdctive @ate:of ‘the “section irérder, ¥heltoverur ofrthe-Skate - -
-..0F Tddho -ghall ‘have “the’ npt.la:ﬁ o participdts -insthe: nega*mw -
‘tions; invepercising the -opkizn, sthe Govarnor-shall-agree to ..
o o RATTY coRt . the Btate's respopmibilities under the Agreenmt or :a;ny
: "‘-:m:ﬁar msua‘a lxythe cammssiarz unaer mct‘iﬁn :}fﬂm) ;ﬁj
ms dn nat:-f‘antimpa'm that the pami»aeamwil}.wnut:be_a:ma _m;;
_ &n’tgx intozand file the gection 3I{a)(1) :study agreament . wmthin .
L Hthe seDsday-petiod,  Werbalisva,, ~powever, pm;mulm;y bt 3 1113’331: ¥
wthe time .constraints ddn-section 3(aY (2}, and the Tact Ehaf the ~ 77
R ,;:";cmiss:,mw_is not-desiynated . as:aipartyto the mgotiatmns. ;:i:hat "
2k cwou gl J:m:,halp:ﬁn& todhgiada Jsthis order-oerkain piovisions .
to be ApElitAnle in the -eventithe partivh are unablertodgres son
2 *t:he‘ a.ﬂfim TF(EFHY) stady gmm:z “the- al,lnmd _ne&ad witkdme

SR Theae provigions ;are ‘set out in ardﬁxinﬁ‘ para,graph (B 0
.!x.’ha:; hpnmm sprocedursa for the filing of information that wild oo

,.1,9,,/ { . mnntinuéd} ‘
entitisg in thin proceeding. _Tndeed, ttxa ‘Houss Teporkt, -a*%:;
B :?t “p:{ﬂiﬁﬂ -pasthe mection o¥ {0} m.&wﬁﬁﬁﬂum ~For e
‘consyltation by the federal-agencies with Indian tribes or S
-gthers during the section 3 studies, hy s’tat.xng “that o
. "[pirasikdbly, the agencies will uonsuxt ‘during-the -
_ :,mgutiatians as well.™

L/ Undmr ‘section A{a) (2}, as dAiscusged above, 1L i:m;-. ‘parties do
- ' pot. anter inte and file the joint agreement within the 60—
uday period, :the commiswion within prescribed times must
Aissus an order raquiring the avaluations and studies and
prescribing the duties -and reeponsibllities of the parties
to conduet and £inance them.
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be halpful to the Commission in the evend that it must issus a

furthear arder pursuant to section 3{a) {2} because there lg 1o

Joint agreement undey section 3{(a)(1}. 12/ What, if any, T
. additional procedures may be appropriate can best be datermined "o
] later in the svant there iz no joint agreemant purguant to Tl
P sechion 3(a) (L),

ordering paragraph (¥} requosts the Goverpnor to adviae the N
Commigelion of the eperciss of hig ontion to particitzaﬁe ey Seoa
sactivn 3{B). The provizion would be applicabie only in the L
rvent & secuion I{&) (3 doint agreemenk, :showing the Governor's
desision to be a designated participant, is not filed within theé
‘60-day period-afteér issusnce of this order. "Such:a provision is -
suprapriate oo that “the Commlusionts records will def_mite}._y Shmw '
“how £He "Governor has -exercised his option under section 3{b).
‘Further, Jin the ‘event a secticn 3(a) (2} order becowes nacessary, -
the Commisaion should know, at an early date, whether:-the CT
‘savwmﬁx ‘has Becided tto partficipate or not gax:t:mnate.

T arﬁering ?mqmph {4'5} ¥ m;l.s ordex mglmrts ;sez:tim: CoaELL
3(3&} {3) -of sPub., L. '¥o. A00-Zi6. 13/ The ordering 'paragmph .
caproviges -that-this order zhall be #insl :and sffortive When :t;be e
©ivint agréewent pmmt o gection 3 {a}41) dgfiled with: The Tt
‘Eanmsnimz, Y s0-calendar duy“ ﬂa...%ﬂr _mﬂm nf*t}u.a-»zmﬁer, T

, ﬁtb‘chaver COmEs first. o o - S e

. 13} .n tlm mmnt 1:"?:5 c::ema,smm Sﬂﬂﬁt At pmmt ~tamaotion
AR “parigraph “(2) -gives'dhe ‘Conmission dispration as. to. ..
ﬁtm-. pYoceduiga It Wil “Tullow; Tather “than watring out . L
particulsy ,_pmcaauma o .be ~observeld. " That Ttue Tommission
: _m given discrﬁtz.zm im ralso s shown Sy “HLR. :&ep. Ho. 4¥8, -
mn wyhich stams , abt 16t '

x ‘ “Ef Ll icdion -hag Lo sxercise this autbority

L L &ecmxss *r*' -] ﬁzi}.ure ‘of the parties Lo reach an

e - ‘agreemsnt, FERC ;may, bot is not reguired-te, obtdin T

L . written cowments or -hold bearings. ¥urther, FERC, dn

< _ . .opder to Pacilitate iim efforts, is suthorized-to - - -

L - consider Any information provided.by: -stipulation by _ﬂm

: . cpartiss that result from thelr negotiastions.  FERC, R
- however, .is not limived to yelving on only .si:*:pulateﬁ )
Anformation, nor is FERC Jpreciudeil ¥rom congidering

- ‘input .from .othar public oF private srtities or psracns.
FERC should -act on the best information available.

JnF'

o i3/ As nmoted above, section 3(a)(5) provides that .any final

cL prier -issusd pursuant to Pub. L. ‘Ho. 190-216 shall be

ooy subject to Judicial review in the same manner as final

o g;ﬁzggaun&ar the FPA axe subject Lo jaﬂimial revisw undar
@ .
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The Corpinsion erdere:

(A} The petition for a declaratary orxder filed on
Novembar 26, 1984, in Docket No. ELBS-318-000 iz dismissed,

{8y During the ramsinder of the current llcense terms for
Project Nosm, 18, 503, 1975, 2085, 2061, 2726, 2777 and 2778, in
no prooseding baelore the Commisamion shall the Commission consider.
ihe zettloment zgresment between Idahs Power Company and the
State of Idaho, dated Ontober 28, 1984, to be either (1) ’
inconsistent with the terms and gonditions of ‘the licenses C L
identified above concerninyg the rmtantion of project property, or.
{2} imprpdant for purpeces of Section 20% of the Fadlsral Power
Act,

(£} The offer ot 5attlam..t Filed on . Tnly 31, 1885,
-petween  the National Marine ?whe,rias ‘service and the _Idah:;a _
-#atural Resecorces Iagxl FPoundation, and. the State of Idaho and

Idahy  Poweyr CQapnny, ang the offer.of saettiewent ; «Filted -on Mareh
17 /41986, between ‘the Eié:xial‘t‘fﬂm of the Interior, ‘apd the st.ataa
of Idaho -and Ydzho yawar Lomsany, -are a@m;teﬁ ana aacptaﬁ ag
—part: m! ’bhih ﬁrdar.x : _ .l

' w} “The. mt;.;;:na tu intewana in ﬁﬁaket .3.&,._3;,&5“33-%5
rilm:l by the Idaho Wildalife® E&ﬂﬁ“‘%ﬁz}n, ‘the Department.of” g =
Intax“iar, the Mez Perce Infian-Tribe, the. Tolumbia River Inter-
Tribal Dieh- Copndasion, the Sonfederated Tribed of the Umatilla. ...
- :!:rdian;&mm h & tuz—ﬁaathtcm Department .of F&ﬁhﬂl% And En

ﬁm‘ ashnxg‘mﬁ**ﬁepaxtmant mfﬁildiif«amrﬁ :qx'mted. S EESE e

“(BY :Th e Went. A 35.‘:.11?; study agx:aament purmnt ‘t;vs:a R
sectn,:m 3047 1) ~0f Bib. L. Wo. AOG+216, Approved Tecedber 2, - oLt
1987, ianot xiled withm 60 valendar days aftar lssushce of *r:.hm
arﬁar.

&) ‘the Tdahn :Paver Comnany. the National ¥arine Fisheries =
tSarvice, “the Departuent of the Interior,.and the. Governor o

_ the state of Ydaho (if the Governcr has exercised his ﬁptmn o
to participate) shall, within 70 calendar .days after :
issuance of this ‘order, each file with-the Commission, with
‘supporting documentation, the entity's proposals and
recommendations for the section 3 jaln‘b study and report,
tha. antit:{"s propusals-or recommendations concerning .

- responsibidities-for-conducting and Financing the study and"’
pmparing the report, and the-gntityia pstimate of time .
regquired Lo . complete the evaluations and-ztudies and file
+the report;

(b} each entity filing under (a) of this ordering paragraph
ahail at the pame time serve a copy of its f£iling .on each
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other pavty to this proceeding, in accordance with the
ol cammiliion*ﬂ rulas of practics and procedore {13 C.P.R, P

{c) if any party desirus to respond to ths f£ilings mﬂe

under {a) and (b) of this erdering paragraph, such ‘
rvasponsive plesdings= =hall he made within 15 days after £he - .-
date ¢of =ervice reguired under (L) above. R

T {¥) In“tha svent a joint study agmumt, pursuant: te
el 'uectmn 3(a){i} of PUb. 1. No, 100-216, Approved December 29,

- which agreement .shovs the decizion of ‘ihe Governor of 'the \
: “Tdahio"to i:a"“a; dasi*g:mtad participant, -is Hot filed . -
- within 60 calendkf days after dgguxace of thz,s arder, the

Gp%amar ie_rﬁanmyeﬂ“, within ‘B0, -ﬂa}.uendaxmﬁ%xaﬁnztgr j.ssvaam:fa af e ey e

m:kng Bmtamy

B
-

.

A

i
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Bomnealie Power Adminstra: on
PO Box 36M K
Potiang Orpgon 972082600 T

1
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L ] }TJ_‘;

M2, lziz fashell

Secretary tu the Conmigslan

federal Fuczrpy Regulatuty Commission
815 North Capltal Stresi, KE
Hashlngtm. 0,0, 20"‘2&

Penr Mz, Casliell;

Bonneville Fower Admfalatration (BFA) requests that yon provide notification
prior to convening meeticga or taking any action concerning the Swan Faila
Agreszeat {Duclet Hhﬁ?g_ﬁ;;ﬁ;:ﬁimﬁﬁ&#*"*ﬁﬁ'pruv;ded in H.R. 319 recently
enscied by feongress, we underatand il Foderai Zoergy Negulalury Comaission
may soon begin discussions regsréiog a study of the Swan Falls Agreement, In
addition to potificatfon, we would appreclate any avallable tnformstion
concerning the Cownission’s plars ragarding thils sludy.

BPA {2 Interested in the Swan Palls agroemant aloca (& =aw zoducs Saahe Liver
flows criitleal to tae downgtream afgration of iuvenile malyon and steelhasd,
Reduced floda may ales reduce the asgunt of vlectricity produced by duwvnetreas
bhydro prolects, Both of theve effects may incceaze BRA expenditures and
decrasde Gur revenuss.

W& ajipreciate your asslstance and lock furward Lo your response.

Sincerely,

il g

L
B3 Sienkiewscz 0
Senlor Asslotent Adelnistrator for
Poder Hanagement

+ Sheets, Northwest Power Plaspinz Counc!]
« Woid, National Marine Fisherles Sorvice
» dansoo, ldaro Departgent of Filah and Game

Feoas 757

Lalebrghing the US Limitiruncm R rorean. 1 ENG DL,
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