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Paga 1 E Page 3
1 IDAHO WATER RESOURCES BOARD i 1 LEWISTON, TDAHO
; E 2 Fehruary 6, 1985, 2,00 p.m.
4 S I B B i 3
5 P4 CHAIRMAN GRAY: Good cvening, Ladies and
] o ’ ' {5 Gentlemen, My name is Gene Gray. 'm chairman of
; Public Information Meeting § 6  the Idaho Water Resource Board, With me today, we
regarding changes o State Water Plan - Policy 32 ;7 have Robert [Tammes, who is a Board member from
B [ & Bt Maries, in the nowspaper business and the book
g { 9 business; Dave Rydalch from St. Anthony who is a
12 TRANSCRIPT OF PROCEEDINGS £10  farmer and also from Committes of Nine which is 2
12 §11  waler organization on the Upper Snake syslem; we
Held on February &, 1985, ul 2:00 and 7:00 p.m. 12 have Jim Shawver from Eden, Tdaho who is secretary
13 before Gene Gray. Chairman Tdhe Water Resource Toad d13 of the Tdaho Waler l?:esourcc Bo&*:t‘é andl a farmer in
14 114 the Eden area; and Wayne Haas from the Departmuent
15 15 of Water Resources; and Frank Sherman, geologist
Lowiston, Idaho 116 from the Department of Water Resources.
ﬁ 117 And what we are here to spoak to you
18 118 abouttoday is Policy 32, the existing stale water
E ok ox A # 1% plan. In Decoraber of 1983 the Board accepted some
3;’ 120 draft language for a proposed change w Policy 32.
21 P21 So whal we are here today 13 Lo take
23 22 your testimony, Since we don't have tog many
23 ) 23 people, we are going to kind of break training here
24 Transeribed by 24 alittle bit and do this a little different, T
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will have Mr, Sherman give you a briet overview of

Page 4

Tolicy 32. Afiter that, we will lake testimony,
oral testimony, from those of you who wish to
testify. We will close the testimony, then we will
open it for questions and answers,

Now, if you kind of follow through
‘Ihe Currents, the [irat page kind of gives you an
overview of the state Water Resource Board, what
our fupction is. Page 2 and page 3 will give you
Policy 32 us we've aceepted the dralt language.
And that's what we would like you to critique for
B, or at least give us written testimony on.

Golng on over, you will see page 4, puge
5 iy the Swan Falls agreement that was put together
and agreed upon by the governor's office; the
office of the attorney general, state of Idaho; and
ldaho Power Compuny.

Going on over o Page 6, basically the
right-hand side of page 3 and page 6 and 7 is the
legislative package which our legislators are now
wotking on at the Stale Capitol,

It you take a look on page 7 to the far
right-hand colummn, you will notice actions that
must be taken by May 15 for the implemeniation of
thiz whols thing.

Na, 1, the state water plan is to be

1 (Pages 1 to 4}

Tucker and Associates, Boise, Idaho, (208) 345-3704
www.etucker.net




Idaho Water Resources Board 2/6/1985
Page 5 Page 7
1 amended. That's why we are before you today s 1 Tl try und emphasize those things that might be
2 get vour suggestions, vour fears, whatever you L2 mporiant to the local area,
3 might have, as far as the Water Board revising this i3 The existing water plan has policies for
4 and then passing it on Lo our state legislature, 4 the Snake Basin, the Bear River, the Panhandle
5 No. 2. legislative package must be 8 pegion. And the intent back in 1976, when this
&  passed, and it's going (0 have to be passed pretty 8 plan was first adopted, was to allocate the
7 mueh intact as you will (Ind it in The Currents, 7 remaining unappropriated waters in the system or in
4 No. 3, appropriate action by the Public B that particular basin for specific new uscs.
9 Unility Commission or the legislature; as required - The ugreemoent that the state and Idaho
10  an apregment must be taken. 10 Power entered into called for specific changes to
11 Na, 4, there must be an appropriate 11 that Ttneeded o be updated anyhow, [Lis
12  order by the Federal Enerzy Regulatory Comumission |12 updated every (ive years. Butin 1982, when the
12 pretry much okaying the way the package isand the 113 [daho Supreme Court ruled that the power company
14  way the legislalure may go ahead and pass it, "14  had a legitimate and valid unsubordinated claim at
is No. 5, the Idaho Public Utilities {15 Swan Falls Dam for water, all the alloeations in
18  Commission must dismiss the lawsait from 1977 whicA 16  the existing water plan wers bused on the pramise
17  was [iled by the Idaho ratepayers. 117 that the state could take Tdaho Power's water and
18 Mo. 6, since we have theee dams in the {18 usc it for their purpases in the 3300 minimum the
19  state of Idaho which border our nejghboring state ‘19 Supreme Court established for Murphy Gage just
20 of Oregon, the Hells Canyon Complex, f required it % 20 below Swan Falls,
21 may also have to be okayed by the Oregon Public ? 21 This plan, a5 il stands today, specifies
23 Utilitics Commisgion, §22  prubably an unrealistic number given Idaho Power's
23 NMo. 7, enactnent by the legislature of 23 plaim in Swan Falls Dam.
24 syburdination language as st forth in 7A and 713, 24 Now, we got into liligation, and it
25 You will find 74 and 7B on puage 7 just to the left 1 25 finally came down 1o the point where hoth the power
Page 6 Page 8
1 ofthe box we are looking at. 1 company and the state [elr that trying to resolve
2 S0 what we will do now iz, we will have 2 thesc complex issues in the courts was not the way
3 Mr, rank Sherman from the Department of Water 3w go. It was back in district court, Clertainly
4 Resgources give you an overview, And if vou like, 4 any decision reached in district court, one of the
5  youcan kind of follow what he's discussing onpage | 5 two parlics would have taken it back to the Idaho
6 2and page 3. 6  Supreme Court. [t may have been five or ten years
1 Mr, Sherman? 7 Dbefore something was pur in plave by the courts
B8 MR. SHERMAN: Unless you live with that wholel 8 which would have then directed the Departiment of
8 situation almost on a day-to-day basis, it gets a {9 Water Resources, particularly. on how water was to
10 ittle bit complicated in that there is in place 10 be used in the system.
11 the Idaho state water plan, i1 Part of the problem, of course, was they
12 ‘There were two different documents 12 assumed, as did the Supreme Court, recognized the
13 signed in October of last year; ong, an agreement 13 vahidright of Idaho Power. The Depattment of
14 o agree, and one, a legal document using legal 14 water Resources stopped issuing new waler rights
15  language specifying what the state and Tdaho Power | 15 above Swan Falls Dam. Now, if we couldn’t satisfy
16 agreed 0. They are the exhibit as in The P16 ldaho Power's water right and it was legitimate, we
17 Currents [or proposed legislative changes. Some ol 17  certuinly couldi't be issuing new permits for (he
18  those have been amended alteady or modified asthey | 18 use of water {inaudible) and declare a moratorium,
19 vproceed through the legislature, £19  We have several thousand permits on file that have
20 And then there are the proposed changes !20  pot been ruled on 1T we had to wait another five
21 to the water plan that the Board wishes to address 121 or ten years, clearly it would be more (inaudible).
22  atchistime. It docs get a little bil 22 Peapie in the basin were being done a
23 complicated. Since [ assume most people here § 23 disservice in that they wanted to do something, and
24 aven't particularly interested in what happens i 24 they had to wait and see what would happen,
25  above Swan Falis and Murphy Gage (uninteliigible), 25

Everything is sort of at 3 standstill. The state

2 (Pages 5 tao B)
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7

8  minimum year-round flow at the Muphy Gage just
9 below Swan Falls Dam at 3300 cfs. Idabo Fower had, 9

1 and Idaho Power agreed to the compromise, and the | 1
2 compromise itsell speaks to several different P2
3 things. It speaks to new strecam fows at the .3
4 Murphy Gage. I{ you're going to have a Lunlptomncg 4
5  we have wo different positions someplace In ;5
&  petween the compromise. . g &
7 Now, the state water plaa calls fora )

8

16 aclaimed water right ol 8400 ofs, quite a P10
11 disercpancy (f indeed we had to salisly their f11
12 right. J12
i3 Even in the negotiation process, ldahe (13

14 Powsr recopnized that the muinimum flow had “1|lead’y 14
15 been down to 4500 ¢fs. Typically, for management © 15

16  purposes, we use the average daily flow: Four (16
17 readings, ten readings, 24 readings in one day 117
18 averaged together because of the influcnees of {18
1% pinor thunderstorms, puraps on and off, Idahe i 1%
20 Power's (unintelligible} operations. Sowetalkin 20
21 terms ol the daily average. 121
22 1t had already been up 1o 4300 ofs. The P22
23 only way we could guarantee more water thun that ; 23
24 was w shot off current usees in the basin. The 124
25 ng]blﬂW!’E ha*-‘ Llcarl}f th-wn in se\'r:lal E‘ﬂor(s, :3 25

Page 10

1 1, to subordinate Mdaho Power's water vight; 2, 1o 1
2 allow the governor to enter into a contract with I 2
3 the power compagies, that they did not want o sec 3
4 existing users shut off. P4
5 S the compromise was aftected between | 5
6 the historic low flow and what the state waterplan €
7 called for. And that's where 3900 comes fram. It | 7
8  you take 4500 and 3500, the ditference is 1200 cfs, | 8
% and you compromise and cut that number in half, y(m; 9

10 get 6O 110
i1 The power company basically [s saying, j11
12 "Weare going to split what's available, and vou 12
13 fake this part and we will take the other part” to 113
14 satisfy upstream development {unintelligible) 114
15  additiomal depletion. /15
16 So the 3900 which is speeified i the 116
17  agreemeent (n Policy 32 of the Snake River Basin P17
18  spcaks lo what wax reached by the negotiators, And | 18
1%  indiscussing the idea of compromise, there is 13
20 certuinly a lot more water going past that gage in - | 20
21 the wintertime than in the summertime so they just : 21

22 chose a higher number, |22
23 Thete arc several legitimate reasons for 123
24 this number. Principally, if you take and project | 24

25 1he kind of development that might take the Snake ‘ 25

Page 11

River down to 39000 [vh, plug that back in the
wintertime uses, it lurns out (inaudible) for the
wintertime season. But change from the existing
waler plan in that it specified a year-round tlow
is not a change in terins of waler law or thinking
becanse most water uses in the slate (inaudible),
iypically irvigation, from Aprl 1st to September
30th.

The existing water plan recognizes the
importanee -- and this is the most important for
the people in this arca, particularly - recognizes
the importance of the FERC license of the Hells
Catyyon Complex. Tt talles about tninimum flows at
Lime Point and Johnson's Bar (inaudible). 1n order
1o assure those ows, the intent of the Board 15
10 add thase [lows as a state water policy.

While we recognize thatl those flows
would be desirable, if the federal government and
Idaho Power reach some diffsrent compromise
{inaudible}, those flows conld go away. The intent
of the Board is to add them to the slale water plan
specifically as state policy so that, if for some
reason the foderal government and Idaho Power
change the license 50 that it wouldn't have to be

those sumbers, they would stll be guarantecd by

Page 12

the state waler plan.

So that really is all Policy 32, as
identifivd here, docs. It proposes to use the
390075600 ofs at Murphy as specitied by the
agreement and to add, as far ax the slate water
plan, minimum flows at Lime Point and Johnson's
Bar.

1t goes on 1o talk about walers not held
in trust by the stale are considered unappropriated
walers, and those waters held by the state shall be
1sued under certain critcria. Now, what this
proposed revision does 1% to break out of the old
water plan every one of those allocations and uy
and identify them as a specific policy. And in
doing that, the whole question of what happens o
the water that Idaho Power clained becomes policy
in and of iself, really.

So Police 32A, Water Leld in Trust By
the Statc. What Idaho Power and the state agreed
to was thatl, as long as 3900 ofs in the summertime
and 5600 cfs wintertime goes past the Murphy Gage,
Idaho Power will pot take action against any other
water user in the basin and call for water based on
their current nght at Swan Falls, nor will they
call for water at any of their upstream facilities.

Tucker and Associates, Boise, 1dahao, (208) 345-3704
www,etucker.net
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‘There are existing criteria that have 1o

203B specifics that, ves, Idaho Power,

¢laimed by a hydropower compuny, thoy may impose

Now, the special eriteria as proposed by

get xome of this water that used to belong to Idaho

Municipal, and Industrial. The existing water plan

PN — Ve

Page 16

which the negotiators were talking about and what

number just o eover it. But if you stop and think

now. Ttreally doesn’t matter how mueh waler you
divert; it's how much water you consume oul of the

comes back to the niver directly as surface runolf.
So we are talking aboul consumptive usc.
And in terms of any kind of water budget analysis,
the person who drinks water, the individual human,
doesn't copsume much water. The amount of intake
he has from beverages that are bottled outside the

Your wastewaters actually balance out
what you drink if you could ignore the amount of

digesting food, you actually create more water than

Page 13 g
1 All the examples talking aboul the Swan {1
2 Falls compromise, all the assumptions made really | 2 e satisfied before you can get a water Hghl from
3 seem W revolve around the Swan Falls Dam because v‘s 3 the state, and those are basically listed in the
4 that's where the lawsuit originated. That's where ! 4 [daho Code as 42-203A.
5  the numbers that were developed in court and where i 5
& thc compromise came from. But in fact Idaho inerf’ & orany kind ol power water right, can be held in
7 claims a tol morc than §400 at (unintelligible) 7 trust by the state. And 42-203C says that, il the
B Dam. i B state wanis to reallocate water that had been
9 As parl of the tradeoll with the state, 9
10 as long as the 3900 ofs in the summertime goes past ! 10 gpecial criteria upon anyone who applics for that
11 the Murphy Gage, [daho Power will not call or P11 waler.
12 exercise their water right on upstream structures, 12
i3 But what il basically comes down to, i 13 the peyottators as patt ol the legistative package
14 using the Swan Falls example, is Tdaho Power says, {14 talks about the cffcet upon the ceonomy of Lhe
15 "Wec have a valid elaim according to your Supremce 15 slate, the effict upon the hvdropower rate base,
16  Court." Now, what the size ol that claim might be g 16  the offest ypon the family faem tradition, There
17 is dependent upon what district court. "We weren't | 17 ure five or six new criteria thal, before you can
18  petting the waler we clainied; thereforg, maybe” - {18
19 (inaudible) the idea of forfeiture, if you don't 19 Power, you have to satisfy this new critetia.
20 use your water within five vears (inaudible) is one 1 20 Policy 328, Domestic, Commorcial,
21 of the things the slate law and [daho Constitution -~ | 21
22 provides in statute. The state may regulate stream 1 22 sets aside a volume of water —- because when this
23 flow for Idaho Power purposcs {inaudible) entitled {23 was first drawn up, it was in terms of nere fect -
24 to all this water that they were claiming, 124 for new mumicipal and industrial uses, They
25 $o Idahe Power said, "We will give up {25 converted that figure to cubic fect per second,
Page 14 §
1 our water right provided you assure us it will 1
2 never go below 30000 Those waters, then, that 2 was in the agreement. [t turns out to be roughly
3 Idaho Power [s saying "we are giving up” were 3 150 ¢fs; in fact 144, By adding domestic, the
4 acmally appropriated waters of the state. They 4 intent is to add a little bil morce water to that
5 filed the proper claim. The paperwork is on file 5
&  with the Department of Water Resources. Begause . & about i, we are talking abouwt consumpiive uses
7 those walers were claimed af one time, they are not{ 7
B counsidersd the unappropriated waters ol the state, | 8
9 Most ol you realize that the citizen in ldaho is 9 basin,
10 guaranteed the right to appropriate, use the 10 An irrigator that bumns six or seven
11 unappropriated waters of the state, Now, that 11 acre feet per acre and his crops only use three,
12 right shall never be denied, according 10 the 12 the olher water gocs to recharge the aguifer or
13 Constifution. 13
14 But tecause Idaho Power had already 14
15  appropriated those waters, pul it to beneficial use {15
16 by runaing 1t through their gencrators, they arc {16
17 unt available [or the ordinary citizen to rely upon | 17
18 ortouse. So, w0 much for the subordinating 118
19 Supreme Court ruling that it's not subordinated. {19 basin, that's a lucky thing, In the Snake Plain
20 So Idaho Power mrned over, basically, 20 DBasin, there is only one brewery, [or example.
21  all their water rights above 3900 cfs to the state. | 21
22 'The state says, "We will reallocate that water for | 22
23 other uses provided you meet certain criteria.” 23 walcr actually lost from perspiration, By
24 And that's Idaho Code 42-203A, B, C, as listed on | 24
25  Policy 32A. {25

you're consuming. 5o the domestic, the amount of

4 (Pages 13 to 16)
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Idaho Water Resources Board 2/6/1985
Page 17 ; Pagas 19
1 water that's used by the humun population of the 1 haslegal grounds to demand he be shut ofl or he
2 areais not a significant factor. In fact, if you i 2 supply them with water somehow.
3 take a ook at the numbers the department has, it | 3 Policy 32E, Navigation. This s
4 tums oul that those munivipal diversions whichure | 4 basically no change from the cxisling state water
5 used to water lawns, goll coutses, city parks, ure 5 plan except that in 76 and '82, when it was
& probably the biggest consumers in the whole basin,; 6  re-adopted, the Board was thinking in terms of
7 ‘This anmount, 150 ¢fs, of this waler that ©7 3300 ¢fs at the Murphy Gage coupled with the
8 the state now gwns 1 trust is set aside lor 8 [ederal licenses for the [daho Power Complex
9 consumptive purposes, [t will probably allow far © 8 supplying enough water [or recreational purposcs
10 the doubling of the population and industry of the 1 10 and commercial navigation below the Hells Canyon
11  whole bagin. 11 Complex, They now have raised it to over 39{H);
12 If vou take -- it's a tairly inclasive 212 they teel, therelore, even hetter about the [act
13 title - if you take domestic, commergial, § 13 that there s enough for reercation snd navipation.
14 mumicipal, industrial, probably the only other P14 Aguacvlture, The major [astor,
15  consumnptive use is agricultore, So Policy 32C {15  particularly in Twin Falls (unintelligible) of the
16 specifically says that those waters now held by (16 river, trout farming, catfish farming, this
17 Idaho, less the smount reserved for DCMI, shallbe; 17 specifies clearly that, in aguaculture it vou want
18 available for new agriculiural development or ©18 1w process fish, any water for that purposc has o
19  apricultural uses in peneral. It spevifies that, 19 gome out of the commercial, municipal, and
20 if you arc applying for that water that Idaho Power {20 industrial uses. 1U's not a very water consumptive
21 formerly cluimed, vou have to meet new additional { 21 commercial operation, but it should he counted
22 criteria. Conceivable, and certainly the intent of {22 against that 150 ofs set aside for those purposes.
23 the negoliators, was the idea that the first 23 It points out that many of these [ish
24 applicr who thinks he can put it to beneficial use | 24 farmers rely on the discharges from Thousand
25  automatically has the right to the water. That's ;25 Springs [or their water flow, divert the water from
Page 18 Paga 20
1 no longer going to be the case. i 1 thesprings discharge through the (unintclligible),
2 Thesc waters are special waters. ‘They : 2 They have a water right. Ford and the department
2 belong to somebody else. They have been retumed | 3 feels that, by having 3900 at Murphy, they are
4 1o the state for 4 new allocation, new crileria, © 4 going to prabably ulways have water coming vut af
5 Policy 320, talks about hydropawer. . 5 Thousand Springs.
6  Specifies that the use of water [or hydropower is a ; & The plan as it exises - and it's
7 bencficial use. That's alrcady i the state water ¢ 7 proposed to revise it or not chunge -- calls for a
8  plan, the Constitution -- uot the Constitution - 8 zero minimum flow at Milner Dam near Twin Falls,
%  the Idaho Code, and points out that the depletion 8 All the water in the Upper Snake abave that poinl
10 of flows below the minimum average daily flow as 10 ix basically allocated to existing uses.
11 set forth in Policy 32 is not in the public ;’; 11 Itis legal, and has huppened on rare
12 interest, .12 oucasions, that there is nu water coming past the
13 As part of the tradeoff from the power 113 Milner Dam. The only mujor recharge to the river,
14 company to the stale, the power company had to be | 14 then, bevween Milner Daem and the Murphy Gage below
15 puarantecd something. And what they have been 15 Swan Falls is the Thousand Springs discharge.
16 guaranteed is 3900 ofs in the summertime and (16 B if you are poing to speeify 3900 ot
17 5600 cfs in the wintertime. ’E 17 the Murphy Guge, and most of that water in the
18 It the Mows were ever to go below that P18 summertime is coming from Thousand Springs, those
1% point, Jdaho Power should, would, and will take 2 13 trout farmers relying on the Thousand 3prings
20 uotion through the slale against any new 20 should have water available o them.
21 appropriatew of water, The intent of this 21 But state law Joes not provide that a
22 uagreement is to protect the existing user. For i 22 water right guarantess your needs of diversion. It
23 anybody who can prove, can only show beneficial u-e¢ 23 provides only that you have access to wuler, the
24 of watcr after the sipning of the agreement, if the [ 24 priority date associated with that water right.
25  flows ever gel below those specified, Idaba Power (25 Conceivably, it the flow sent 1o

5 {(Pages 17 to 20)
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right &0 use water just to dilute their waste
(inaudible) rather than acquire water for that
purposc.

Paolicy 321, New Storage, one that may
not be particularly stgmiicant in this part of the
state. It's a key factor in the upper hasin in the
whole Snake system above Murphy. ’

This particufar policy has two speeific
parts, both parts mandated by the agreement. The
first part basically says that, unless some kind of
determination is made that we are making maxinum
use of the water storage facilities in the basin,
no new storage should be created,

(Unintelligible) for several different
competing interests, Certanly there is a large
segment of the population that says we have enough
dams. ldaho Power likes to see as much water
coming down the river in the wintertime as
possible, Il chose the Brownles Reservoir which is
the only storage factlity of the Hells Cunyon
Complex -- or in the Hells Canyon Complex, at
least.

If you slop and ook at what the
negaotiators were really asking, in this case they

Thousand Springs was 1o decling, the trout farmer | 1
may have to change his divension structures, Tn 2
the worst case sifuation, he muy actually have o 5 3
construct a well, P4

But as | say, law does not provide that .
a waler right guarantees you a meuny of diversion; . 6
it just speeitics you are allowed (unintelligiblc) P 7
water, % 8

Al that basic language is in the :' 9
cxisting water plan, not nceassarily that all the 110
trout farmers were aware of the existing plan, if F11
anymore are aware of this proposed revision, 12

Policy 3206, Uish, Wildlifc and 13
Reereation. Back when the original water planwas 14
adopted in 1976, there were a pumber of studies | 15
conducted about the need of fish and wildlife, for | 16
water for recreational purposes in the basin 17
particularly at the Swan Falla (inaudible). 18

The numbers are significantly higher 118
than 3300, and they are higher than 3900, The [ 20
waler plan rept'eselllé # compromise just like the |21
Swan Falls agreement does. And in'76, hy trying | 22
e balance the fish/wildlili interests against the 23
interests of new consumptive upstream development,] 24
the Bowrd reached 3300, Ws whal they thought was { 25

Page 22

a reasonable compromise. They recognized in the| 1
cxisting water plan that is pot the best number | 2
that flows for fish, wildlife, and recrearion, but | 3
it is one they felt would afford some protection | 4
for those resources and fonm a basis for continued | 5
use of it By raising the minimun flow, the Board, 6
biad at feast the feeling it was moving in the right | 7
direction, and, while still not optimum by any 8
means, it does aftord some protection for fish, 9
wildlife, and recreational uses. P10

Policy 32H, Water Quality, Pollution, (11

. i
and Control, in an area of the state where we gre | 12
sa water short that you can't satisfy the existing i1
water rights, il scems to be a misuse of waterto ;14

allow it to be used for simple dilution of {15
pollution, 116

The Board proposcs to adopt this 117
policy - and it's spelled out in slightly 18

different terms in the existing water plan -- that | 19
to use water, good watcer, to dilute bad water is | 20
not a beneficial use for water. The Board fecls 121
there are enough cxisting state and federal laws ong 22
the books if properly enforced that water quality | 23
in Idaho shall be maintained at a fairly high i 24
tevel, Certainly no one should be able get s wateri 25

were asking the Water Board, wanted it included in

Page 24

the water plan, o take somce action, Most of the
reserveirs in the system were built for irrigation
storage. Some minor benefits for flood control and
recreation in some cases, Somce would have it
constructad totally for irmgation storage, and yel
they scem 1o be partially [l in the summertime,
in some cases quite full, And that's probably
because ol 1 number of reasons.

In ldaho, water law provides that you
can have a full natural flow right fora
consumplive purpose. Using irrigation, for
example, you may have as many waler from a stream
as 1§ necessury to irrigate so much acres. And you
may have an 1870 or 1880 priotity right.

That water is ahmost always going to be
guaranteed for you. But law provides that you may
have an additional Tall water vight in storage as
an assurance point.

Some of the farmers in Fastern ldaho
with early pricnity rights on natural flows used
thelr water onee in five yoars, once in len years,
or less, Lhe city folk felr, for example, a water
right in a reservoir which they required years ago,
they thought Poeatello was going 1o inerease in
amount and size, and water and consumptive needs
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1 would increase. i 1 time. The intent of that, T suppose, is to protect
2 ‘They never called for that water, They ¢ 2 the irvigator, the person who holds the water.
3 hadno means to divert it, I they called for that ; 3 There is no way that big business of even new
4 water, the only way they could get it would be to 4 farmers van come (1, and iFall they are guaranteed
5 put pumps in the river and try and eateh it when it * 5 is water at a one-vear-at-a-time basis, well,
6  went pas. . 6 they'll not finance that kind of operation.
7 6 there are lots of examples one can P All you have to do iy (unintelligible)
8 use about water held in storage that's never used, ' 8 the people in the area, und there would be no water
5 And on October 1st, when the water master inthat ;. @ available when you have business. So you can't
10 yureq bhas to create new space (or the next year's 10 lease or sell your water for maore than one vear at
11 runoff, he just dumps the water down the river, {11 aume. There is cortainly a hamier for trying to
1z It's not necessarily going to wasle, 12 move this water around so fhat nower uses can he
13 You gt ldaho Power, you got downsiream hydrupowérlfi\ satisfied,
14 gencration faeilities. But in late fall, even P14 The state has a number of laws which
15 Idaho Power iz not trying to fill Brownlee 115 apply to this situation, and they are equally
18  Reservoir, %o this water is basically water that 16 restrictive. You can't expand a water right. You
17 hus sat around, has not been used, 1F there were 117  have water, and its benelicial use is to be used to
18 some way that this water could be exchanged fornew , 18 drrigate these certain number of acres described in
15 uses. maybe we wouldn't be as water short as we ? 19  a water right and the certification. The law
20 think we are. {20 provides that you cannot use that water for a
21 Now, federal law provides - and these ? 21 gonsumptive use at any other point. It makes
22 are some of the kinds of areas: First of all, the 22 sense, in trying to keep track of the water in the
23 dam was built for a specific purpose all brought by g 23 gystem in that vou would never have any wdea how
24 Congress. The waler stored hehind that dam can 124 much water was going to actually bs consurned if
2% only be used for thuse purposes. It might be only "; 25 these people conld actually sell their walter to
Page 25{ Page 28
1 forimigation, it might be only used for a certain % 1 someone slse who were going to consumne a portion of
2 project. S0 you can'l move itaround even ifvou | 2 it 8¢ - but it certainly provides a bartier
3 wanted (0, i 3 because the only use a person with excess water,
4 The state has a water bunk mechanizm so P4 even ifhe does put the water back in theory, the
5 that a person who has excess watercan lease it to © 5 only use that can be made of it is fora
6  someone wha needs the water, But the federal law | 6 non-consumptive use.
7 provides that the waters behind a federal reservoir i It's the argument, then, if you don't
& are (unintelligible) a federal dam, You cannat '8 use your water, you're nut supposed to use 1 once
8 sell it and work a profit. § 2 i five yeurs; typically you [ose vour water
10 Tt's a fair deal from the point of view P L0 rights. 3o there are both state and federal
11 (hat, why should somcbody be able to make an 11 harriers w state a more eflicient usc ot water in
12 enormous profit on water that his grandfather or 12 the system,
13 father paid some minimal amount and helped suppuré 13 ‘The Board has been asked and has agreed
14 the construction of the dum (unintelligible); and 14 totrying 1o find out, are there ways to get around
15  why should he be able o make a big profit off E 315 both state and federal restrictions on optimum,
16 water stored behind the dam, then? At leasta {16 muximum, whatever you want to define it, better use
17 part, and in some cases the biggest part of it, was 117 of the water that is stored already in the system.
18 paid for by federal dollurs. % 18 If you had to ask the director of the
ig So that's rcalistic from that point of {19 Department of Waler Resources today to make a
20 vicw. LLwould be very unrealistc if you expect 20 decision on it, are we doing the best we can on our
21 someone who has excess water to make it available |21 water, he would probably have to say no boeause
22 1o someone else. It's hardly worth ity while if ; 22 there is some unaltocated watcr behing the
23 you can't make a profit lelting go of this water. 23 reservolr (unintelligible) w the Snuke,
24 Another federal restriction is thal you 124 Once that waler 13 allocated, the
25 can only lease or sell vour water for onc yearata {25 director has to make a decision and would probably
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1 have to rule under existing law, and we're probably | 1 operalions.
2 doing the best we can. The intent is for the Board | 2 ‘There is one last policy, and it's
3 to see some of these restrictions about how we can 5 3 called Stored Water for Managoment Purposes. This
4 better usc the water. Some of those resirictions | 4 is one the lew changes that's not direetly &
5 can be changed, § 5 retlection of either the agrecment or the Supreme
& Certainly therc's 1 Int of problems o % &  Court decision, but it's certainly indirectly a
7 try and change state or federal law as it relates i 7 reflection of that.
8 1o reservoir storage, but the intent of the Board, | 8 The agreement and the proposed changes
9 as far as response, s to look into can these g 9 o the water plan require that the Department of
10 things be changed. i 10 Water Resources always maintain 390075600,
11 The sccond part of Policy 32T applies (11 depending o the ume of year, al the Mumphy Gage.
12 strictly to the reach of the river from Miloer Dam 1z If the department is going 1o issue any
13  downstream (o the Murphy Gage. Idaho Poweris {13 new waler rights for upstream development, they
14 quile eoncerned about filling Brownlee Reservoir. § 14  have to be weighed, then, against their impact on
15  There is no question about that, the armount of 15 those flows. AsTsaid earlier, there cai be no -
16 revenucs they gencrate from a full Brownlee g 16 conceivably there are periods of the year when
17 Reservoir. Tf [daho Power is going to participate 17 there is no [low coming down the river past the
18 in the Northwest Power Claim Counncil Fisheries , 18 Milner Dam and we are gelying totally upon
1% Augmentation Scheme, they are going to need Wateg 19 discharges from Thousand Springs, the discharges
20 there to provide for the so-called fish rushes. 120 [rom the Snake River Plain aguiler.
21 In trving 1 work out compronises, the 21 We try 10 fnanage water, As soon as you
22 negotiators agreed finally that filling that 22 start talking about trying to manage groundwater
23 reservoir is s0 inportant that anybody who wanted | 23 and surfuce water, that's the intent of these
24 o divert water directly out of the river during 24 changes in the water plawy that's the intent of the
25  the wintertime for storage purposes, the impact of |25 agrestnent that you've going to try and manage all
Page 30 Page 32
1 that diversion can be rmeasured in some sort of {1 the water, ground and surface water, within the
2 mitigation should the supply be granted and given @ 2 basin a8 a unit, or at feast manage them so that
2 1o ldaho Power for that impact on their system's 3 you're always concerngd about the minimum flow at
4 operation, 4 Murphy.
] ‘The plan does not specify, the proposad 5 Tt pets very complicated when we are
6  revisions of the plan do not specific, what that &  tulking about an aquifer that's surt of 100 miles
7 mitigation would be. Certainly it would havetobe| 7 long and 30 to 70 miles wide, And someons who iy
8 calculated on the individual base, The amountof | 8  pumping water 50 miles from Thousand Springs, if
9 water diverted at the time of the year, sach 8 the (lew gets low at Murphy Gage and you want (o
10  yproject, each proposed wintertime diversion, would: 10 shut him off, it would do no good (o the flow at
11 be different. ;11 Murphy Gage because the effects of his pumping
12 The intent is to lessen the negative i 12 proundwater out there might not show up for weeks,
13 impact on ldaho Power's operations, It may be that| 13 months, (inaudible).
14 the timing of the return Dows is beneficial to 14 S if the department is going to be
15 ldgho Power than the mitigation (inaudible) ikelf. ;15 allowed to issue new watcr rights, particularly for
16 It may be that someone who wants to have water in] 16 proundwater purposes, they are going to have w
17 the wintertime can o addivonal amount of acre 17  either, ong, be very conservative because there is
18  [eet which are available to Idaho Power at cost. 18 no magic cutoff when you get cloze 1o 3900 because
19 ‘These are the kind of things that mitigation 119 you're shutting off at (unimelligible), or they
20 (inaudible}, 1t docsn't mean a caleulation ofthe | 20 have W have soime water someplace they can call
21  economic dollars lout by Idaho Power, Thatsnat 21 frown w cover up the mislake they mighl make, |ike
22 the idea behind it. The idea is somchow, before we! 22 over-appropriating water. And that's the intent of
23 can lot somebody ke water owt of the river in the 123 this.
24 wintertime in that region, we have to evaluale and © 24 ‘There are uhatlocated waters. There is
25  (ry and lessen the impact on Idaho Power's {25 water available in the Upper Snake system that
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1 could be specified for the use. If it could he ¢ 1 federal government and the Indian trihes claim
2 oblained by the state, it would be thers if the . 2 reserve water rights, Now, if you take all the
3 department gets down too close to 3900 and they 3 national forests, the Cratees of the Moon, the
4 make a mmstake, i 4 TNEEL, the reservation near Idaho Falls, plus the
5 Ken Dnn, the direclor of the i 5 Fort Hall Indian Reservation, there are a lot of
& department, in a public hearing said, "The { & foderally reserved water rights in the Upper Snake
7 possibility of me managing the river, coupled with = 7 system,
8  the aquifer to 3900 exactly, is nil. We don't know ] The only way an (uninteligible) is
9  enough aboul the aquifer to do it Even if we knew! 9 adopted in 76, it asked the [ederal government and
10 awhole lot more, the possibility ol managing to {10 the Indian tribes to quantify the amount of water
11  some magic nomber like thal are nil." The ideais 11  they feel they need. The existing plan provides
12 to have this water available in case the department 12  that the Departnent of Water Resources will provide
13 goes overboard, particularly with the idea that, if § 13 technical ussisiance to the Indian tribes, Jor
14 we issue too many pormits 1o groundwater users, wé 14 cxample, o quantify their watcr rights.
15 camn't make up the water in the river. 15 To date, these have not been quantified,
i8 The idea hiere, of course, is that, il we §15 The only way to foree the federal governiment to
17 can acquire some water in the system, it would not {17 quantify their water right or to participate in the
18  sitidie. It would be put in the water bank, it {18 state adjudication is to do what's called a systoms
1¢  would be sold by Idabo Power or whatever, Bat it 192  adjudieation. Negotiatory elt that, if they
20 would be available as insurance if the department {20 started at Lewiston where the Soake River staris
21 were o need it 21 out of the state and include all the tributaries
22 Those are the polivies as proposed. 1 1 22 upstream, that's u system-wide adjudication. There
23 would just like w touch o a couple of things 23 is nothing more the state can do as far as where it
24 gbout the agreement that relate to the policies, 1 134 leaves the state,
25 guess, {25 ‘That's why the existing legislative
Page 34 Pags 36
1 ‘The agreement spevifics that, if the 1 package specifics an adjudication beginning at
2 flow af Murphy gocs below 3900 and it's the cause © 2 Tewiston. [y sole intent in starting at Lewiston
3 of natural conscquences, not some mistake onthe | 3 is to foree the Indians and the federal government
4 part of the Department of Water Resources, ldaho § 4 to parlicipate in the adjudication. In the state
5 Tower will not protest. They will take no action 5  courl, it specifies how much water they feel they
6  against the nexus of the user. If the How goes 6 mneed for the purposes of (inaudible) regulation,
7 below 3900, any new appropriator, anyone who has. 7 and once and for all we will have a list of all the
& gotsomc of this water or is using walter o 8  water (unintelligible) in the Snake system.
8 formally (unintelligible), they will be subject to 8 Now, they had a piece of legislation
10 call. They would have to shut off so the 10 introduced this session which would provide that
11 department could get their waler, 11 the Indians uot parlicipate in the adjudication,
1z ‘The agreement spueaks to establishing the 12 for the Fort Hall group particularly, not
13 crileria for the re-allocation of this water, and ;13 participate in the adjudication, but that they
14  the Board is merely saying that in this case it {14 negotiate their water rights with the state.
15  will recognize whatever the legislature docs. The 15 What that means in terms of what it
16 agreement speaky to the so-called general 16 could pass, what that means in terms of how they
17 adjudications of the system, and (unintelligible) 117  vote the adjudication is handled, T don't think
18  roquirctnents for two purposes, One, i the stalc "18  it's important because the adjudication is
19 s going to finally manage the river and the 19  basically a negotation between an individual water
20 aquifer together so that it always maintains flow 1 20 right holder and the state. If an adjudication is
21 on the river, they need to know what uses arc there | 21 done and this area is included, what happens is,
22  (inaudible). They need o get a priofity system so | 22 the department comes out with their records and
23 that in a water shortage, certain users can be shut {23 sits down with every water right holder in the atea
24 off. That's partof it. E 24 and says, "This is what we show. What do you
25 ‘The other part, of course, is that the |25 claim? Lets discuss it If we can reach an
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1 gereement, fine, that's it,” otherwise the private 1 There was some opposition to it in
2 individual has the right to go 1o court i 2 regard to the fees, the ypportionment of who was
3 {ingudible). {3 going t pay for it, and how it was -- how those
4 Onee everybody compromises or goes o {4 fees were going to be collected, and this sort of
B cour, the court issues a decree and places wll the . 5 thing. Butin general, the people who were
6  water rights into whatcver basin - and in this g 6 ohjecting on the score of, say, a dollar per acre
T case, lel's suy trom Lewiston above -~ {n order of 1 7 for an adjudication fee, in my opinion are ’
8 priority. It estublishes the mechanisn go the © 8 extremely short-sighted. | think they are not
B watcr master in i timg of water shorntage can ¢ 9 taking into account the real need for an
10 (inaudiblel. X 10 adjudication process in the state of Idaho in order
11 Mr. Gray. | think that's enough. : 11 to clarily the appropriations on the Snake Basin.
iz CHAIRMAN GRAY! Excellent, We will now open 12 Tt's just got o be done in order to - so that we
13 up the mecting for public testimony, and wo have 12 aren't constantly in the courts,
14 one persen to tostify. Maloolm Crawford. 14 Tt's all been explained here, and
15 Malvolm, would you please step lorward, 115 you're all more aware than | of the ramifications
16  state your nurog, wddress, and telephone number for 16 ofit. Butl want vou to know that, you lnow,
17 the record, please, 17 representing abour 17,000 people here inmy
18 MR CRAWFORD: My name is Malcolm Crawford. ' 18 irrigation district, we can see the benefits of
19 I'mmanager of Lewiston Orchards Irrigation 019 adjudication. And we are in favor of adjudication.
20 District. reside at 321 Karen Avenue in 20 We are in favor of paying a fair shire acreage-wise
21 lewiston, 21 based on our area up there for consumplive use for
22 (End tapc 1) 22 our M&I consumption.
23 MR, CRAWFORD: I'd Hike (o thank the Board (23 Either way it's something that we feel
24 for coming all the way up here to Lewiston Lo 24 is necessary, It has to be done, and we're very
25 participale with us. We appreciate some altention ' 25 glad to see the state of Idaho moving in that
Page 38 Page 40
1 uphere on this end because we realize that the big | 1 direction. And T believe that all the people who
2 lag is usually on the agricultural end. Even 2 benelit need to pay for if. I think there has to
3 though I'm manager of an irrigation district, under } 3 bea look al methods of other users that you
4 Reclamarion law, it's not what you guys are used to! 4 woulda't normally be able to put your [inger on,
5 down at §t. Anthony's ar along the Snake. 5 like the recreational people, and all of those who
& It's a water utility company, &  henefit from the use of the waters in the state.
7 essentially. We no longer have any commercial ¢ 7 That's the mast difficult area, of
8 agricultural intercsts at all. Tt's 4,000 acres of i 8 course, is to collest fves, but maybe through
2 subdivisions, and it's really the bedroom for i 8 licensing or use fees, or something like that, that
10 TLewiston up on the hill, 10 could be done,
11 I want to testify today in three areas: i1 I've been -~ well, [ started out as a
12 One, the need for adjudication; two, the need for |12 mining engineer, and {'ve been in this kind of work
13  the benefitess (o pay for the adjudication; and 13 in Oregon and California and now Idaho for the last
14 three, the need for upstream and off-stream storage | 14 1wo years all over the West. And the real way to
15 in the state of Idaho, {15 getmore water to use for beneficial uses is
16 U'm a member of the [daho Water Users 16 through upstream and off-siream storage, That's
17 Agsociation. I'm also the American Waterworks 17 the only way that you can help natuce to provide
18  Association which hax to do with our utility {18  more of this resource.
19 affiliations. I'm glad to say that the convention | 19 And we just had a good, long
20  in Boise Iast month, the [daho Water Users voled o] 20 dissertation about the reasons why we aren't even
21 support the water plan as -- pretty much as {21 able, at this point iy time, W utilize all the
22 presented. And as [ circulated there and talked o 22 slorage resources that we have on the Snake, And
23 pcople, mostly farmers, who were at that 23 thats really a shame. Those rules, those laws,
24 convention, there was very little opposition to the ' 24 were made by men, and they can be corrected --
25 plan in its entirety. 125 well, maybe that's not the right terra, T don't

10 {(Pages 37 to 40)

Tucker and Associates, Boise, Idaho, (208) 345-3704
ww.etucker.net




L

hlaho Water Resources Board /6/1985
Page 41; Page 43
1 know erough about it W say whethar they should be ; 1 What they do is, they cut the water oft
2 corrected, amended. But some way that pathway | 2 in the summoer. In other words, you're out there in
3 should be eased so that beneficial use can be n'-ada, 3 aboatorin arall, and you don't have any warer.
4 of that water on the year-round. i 4 You're -- they drop the water u foot,
5 Why have 56,000(sic) ofs al the gaging {5 foot-and-a-half an hour, and you're sitting up on
6 station in the winter and 33,000(sic) in the summer . ; €  the beach, you're ten feet from the river,
7 if the best use of il were otherwise than that, if L It's inconvenient for people who are
B you can save that spring runoff and use itat other | B trying to use the river, and iU's destroyed the
& times and trade off through the water bank, or %  fishing on the river. I've lived here all my hife
10 whatever. And those things have to be pursued by 1 10 and been on the river all my life. And I've seen
11 the state, the legistarure and the Water Board as ;11 the basy fishing up there, just it's been
1z well 112 devastared. The beaches are gone.
13 1 know it's being dong on the Colunihia P13 The thing is, the minimum average is
14 with centralized computer use of the water. Tt's {14 not-- you know, it's not - nobody Is watching it
15  heing done an the Central Valley Project in £15  If they regulate themselves at Lime Point and at
16  Calilomia. And wheee the Snake River is the ; 16 Johnson's Bar, it doesmt matler 1o them how much
17 trunkline, the vilul water passageway, through the 117 water comes by there because they've generated
18 whole state of Idaho, essentially, it seems to me 18 their power at Hells Canyon Dam,
19 that {¥'s within vur grasp to lake control and w 119 I think there should be more concern,
20 increasc our development of that resource and make 20 you know, as to what gogs on down here, It's great
21 abeteer use of it § 21 (hat you have plenty of water in Southern Tdahao,
22 The siluation isn't going to get better ? 22 butIlive -- Thave a lot right across from Lime
23 as we gel mote populated and more M&I uses, and w. 23 Point, and I can go out and [ can ses how fast it
24 forth. IU's just going o get more complicated, g 24 drops every night and how much it comes up every
25  and we're going to be in court more often. .25 day. Anditmakes it, you know, very difficull to
Page 42% Page 44
1 Thank you very much. 1 usctheriver for anything down here. I know it's
2 CHAIRMAN GRAY: MaCmumewymm!m@ 2 agconcern that Thave,
3 stund for questions if the Board members have one, : 3 Thank you.
4 MR. CRAWIORD: Sure. P4 CITATRMAN GRAY: Mr. Hammes?
5 CRMRMANCMAY:MnIMmmmeymHmwaé 5 MR. HAMBMLS: "1 pass the question just --
6 question for Mr. Crawford? N CHAIRMAN GRAY: Mr. Rydalch?
7 MR. HAMMES: | have no questions, ; 7 ME. RYDALCH: Thave no questions.
8 CHAIRMAN GRAY: Mr. Rydalel? ;8 CHAIRMAN GRAY: Mr. Shawver?
9 MR. RYDALCH: T have none, {9 MR. SBHAWVER: [ have nothing.
10 ME. CRAWFORD: 11 was a protty general P10 CHAIRMAN GRAY: What are you talking about
11 seatemond, {11 fluctuations as far as clovations? Talking ten
1z CHAIRMAN GRAY: I think pretly much what vou ! 12 feet? Five feet?
13 had to say is what we're hearing all up and down f13 MR. TUTCHER: I've seen itas much as 15
14 theriver. And we thank you very much. 14 fect, for example, at Lowsr Granite. 1's a
15 13 there anyone else who would like to 115 fuirly - led's face it. When you drop it a foot,
16 testify at this time? {16 are you falking about the bank at a 45-degree angle
17 Yes, sir? : 17 from the river? Are you talking about len percent?
ig MR, TUTCHER: P'm Paul Twigher. 1 live wt 118 Al aten-percent angle, M've scon at Salt Creek you
19 411 Prospect in Lewiston. My phone numbar is 19 can lose 50 feet. At Lower Granite you can lose 12
20 7436271 520 fuet, That happens every day. 1 mean, it sn't
21 [ have some cuncern with the minimum : 21 something that happens once in a while,
22 flow restrictions. Idaho Power dogsect really give 22 What happens is. they store the water,
23 adamn what the minimum flow is down here below 123 and during peak use during the day, (they start
4  Hells Canyon Duam because ir's ol no benefit to 24 dropping the river, Al night it comes back up.
25 thom P25 It's pretty well known that bass, when
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1 they spawn, go up in the rocky areas and the il MR, SIIEEMAN: The point 1 was trying 10 make
2 beaches and they'll spawn. Well, those eggs are c 2 about the pdjudication that T didn't make is that,
3 exposed every dav, Every 2d-hour period they're § 3 despite the excellent testimony supporting the
4 cxposed, and they dig, P4 concept of adjudication, we've been (inaudible) in
5 And it's - you know, it just -- T ran % 5 thisarca. Tthink its quite likely that the
& float trips. I was on the river for lwo summers, { & adjudication {inaudible). Specifying Lewiston
7 twas on the river cvery day [or six months, 1 ' 7 forces the foderal government under
B slept on the river every night, and there wasn't i B (unintelligible) and regulations that they
9 oncnight that it didn't happen, You'd setupa E 9  participate in the adjudicating. Since the
10 kitchen on the beach, and the river would be from ¢ 10 agreement itself only specifies actions above Swan
11 hereto the wall, and in an hour you'd be up to 111 Falls Darn, I think it's lifiy-titty that they would
12 your knees in witer. Got up the next moming, the | 12 startthere, I don't think anyuone in water
13 river would be from here to the street, | mean, it 13 management would argue that they need the whole
14 fluctuated that much, i 14 statc adjudicated at some point,
15 And [ don't think that -- I dan't know % 15 In torms of dollars and cents, we may
16  who runs the gages at Lime Point and at Johnson's ¢ 16 well - we'll take the smallest chunk we can, still
17  Bar, and 1 certainly don't have the means to 117 jncluding the Fore 1all Rescrvation,
18  measure the tiver mysclf. Butl [ind it hard 1o P18 UNKNOWN SPEAKER: Arc you talking about
19 belicve that, if L get in at a certain ime and 15  taking (unintelligible) and adjudicating one ut a
20  they tell me, okay, the river is running at 8500 § 20 timg?
21 feet and [ see the thing cut in half that iUs 121 MR, SIIERMAN; Yeah, we can all - we falk
22 being maintained at 3,000, 1don’t believe that. 22 about - the estimate is $28 million over ten
23 7 just don't -+ you know, 1 suppose with averages, 23 years. And if's hard to judge, because, any
24 ifthere’s 70,000 coming down in the winter and "24  adjudication the department has ever done before
25 2,000 coming down in the summer, they can avcmgci 25  has basically taken ten or more vears because
Paga 46 Page 48
1 it out and say, "Well, owr minimum average is, 1 they've been done oul of the general lund. And
2 we've mainlained it at 3.000," when in essence, you 2 usually three or [our peaple, at maost, have been
3 know, it's jumping up and down like crazy, 3 hired to do them. So they stretch oul over t2n
! T don't think there's a ot of concern i 4 wears. All the department really did was to
8 lor the minimum tlow down here, 1 haven't seen i, 5  exirapolate the increase in size in this one and
& CHATRMAN GRAY: Mr, Hammes? i 8 say, "Okay, if you gel it done in ten years
7 MR, HAMMLUS: No, the question [ wasaboutto | 7 (inaudible).”
8  ask he made clear in supplementary remarks. ;B Az a non-Board member, T didn't ask a
9 CHATRMAN GRAY: Any firther guestions? i B guestion, but the last testimony was quite
10 UNKNOWN SPLEAKER: [ have no guestions. 10  interesting. And quite honestly, it's the only
11 CHAIRMAN GHRAY: Mr. Shawver? P11 testimony supporting even the inclusion of the Lime
12 MR, SHAWVER: Ihave none, 112 Paint and Juhnson's Bar flow. As far as the state
13 CHAIRMAN GRAY: Thank vou very much. 13 water plan -- and T judge, and I don't know if the
14 MR. TUTCHER: Thank you. 114 gentleman will correct me today -« he not only
15 CHAIRMAN GRAY: Anyonc else wish to testify | 15 would suppuort giving those flows any more authonity
16  atthis time? § 16  than they might have; he would support mote in
17 If not, we'll elose the testimany part, 117 louking at fluctuations and pﬁrhz{pa {(inaudible).
18 and we would open it up for questions and answers. 3 18 T would point out that in speaking of
19  And we have Frank Shetman sgain with us from the 1%  fundimg an adjudication, recreationa) interests,
20 department who can handle the technical questions | 20 they are hard 1o pin down. But the state, where
21  forus. g 21 the Board has speeified a minimum streqm flow, has
22 MR, SHERMAN: Could | start off — when I'm £ 22 o pay on that water as part of the adjudication
23 talking. I try not to listen to myscif and 1 think 123 process, One of the concerns (inaudible}.
24 Ishould, 124 Tthink, Mr. Gray, with that, 'l be
25 (Laughter) P25 scated,
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1 CHAIRMAN GRAY: Mr. Haas? 1
2 MR. HAAS: The concern over the river § 2
3 fluctuations. it's in the license which you're L3
4 adding o the state water plan. And 1 just call 4
5  your allention to the fact that were used to i[5
& falking about efs, but there is, in this material C 8
T addibg to the stute water plan, {f talks about the 5 ?
8  maximum variation in river stage at the Johnson™ -
S Bar notto exceed one foul per hour. There ix g
10 nothing in this language which you've putintotry 10
11 out concerning Lime Point, And, ol course, the 11
12 one-foot-per-hour. how much riverbank is cxpossd or § 12
13 unexpused is different. : 13
14 CHATRMAN GRAY: If you ook at the bottom Df’ 14
15 page 2, take your Currents and ook at the botiom i15
16 of page 2 on the lefi-hand side and go up, gosh, P18
17 let's see, about (ive or six lines, now that’s on 117
18 ldabho Power's federal power license, that language, @ 18
1% MR. TUTCHER: That's what I'm getting at. 19
20 Ahove the dam, 1daho Power's concern was to |20
21  maintain minimum Hows becsuse they need the water | P21
22 to generate the power, Onee it goes over Hells i 22
23 Canyon Dam, that's water that's [ost to them and i 23
24 they have no more use for it “|hey don't care .24
25 what — i mhcr words, what I'm Saymj: is that ] % 25
Pag& 50 i
1 guess in essenee. iF they're vielating that, l 1
2 nobody's doing anything about that. f 2
3 CHAIRMAN GRAY: Could wo ask you to do un.:-;: 3
4 hing? We cun't change the faderal verblage in the ‘ 4
5 [ederal Hoonse as we've indicated it here, But i 5
6 we'll bo acospting writlen testimony until February ;6
7 Z2nd. And you can send that to the Statehouse, the é 7
8  Water Resource Bourd, Statehouse, 83720, 1f you 8
2 might, just draft some Janguage up for us of how {8
10 you think it might fil or dovelail into Policy 32, L10
11 we'd suee appreciste it ;; 11
iz MR, TUTCHLI All tight, 12
13 CHAIRMAN GRAY: And anyone clse here who {13
14 hasa't lestified today, if you don't want to 114
15 testily up here, we will accepl written testimony 15
18 from everyone in lhe state unli} February 22nd (16
17 regarding Policy 32, § 17
18 Mr. Sherman? 118
18 MR, SHERMAN: 1 suggest, Mr. Chairman, that © 18
20 the Board might wish to entettain, or it may appear *‘ 20
21 in different teslimony, that al leasc onc of these ;21
22 specified points {inaudible) at all, and that the a2
22 Board should cncuurage the department to seek, as [ 23
24 part ol the underlying studies, better gages on a ‘? 24
25 day-lo-day basis at thesc poins, .25
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CHAIRMAN GRAY: That's a good iden.
UNKNOWN SPEAKER: | have a question.
CHAIRMAN GRAY: Yes

UNKMOWN SPEAKER: How dows your plan fis, or
have you had any comment whatsocver fram the
feders! people about whether or not your water plan
actully mects the requirements for water quality
standards?

CHAIRMAN GRAY: Okay, ‘The tirst thing that
you have to realive, it is vour plan, our plan,

URKNOWN SPEAKER: Has it been submilted to
the tederal government?

CHAIRMAN GRAY: Oh, yos. We had testimony
vesterday from the Bureau of Reclamation. W have
not heard from the Forest Service: we have not
hewrd from the Bureau of Land Manupement; we hyve
oot heard from any of the tribes,

UNKNOWN SPEAKER: Daes the ULS, Fish and
Wildlife Service have any jurisdiction whatsoever?

CHAIRMAN GRAY: (o ahead.

MR, SHERMAN: | guess Ull answer this in two
parts. One. let me talk about the Fish und
Wildlife Service. The Fish and Wildlife Serviee
has nut lestified (umintelligible). They - | have

sp@Le:n o them (unintetligible). Amit hey are

Page 52

pleased with the idea that the minimuam flow s se
by the plan to be raiged. Thoey wre considering, if
therc is 4 systerms-wide adjudication, participating
in the (unintetigible) of the Snake, for example,
(unintelligible) for wildlife purposes and
{unintelligible) much higher.

In terms of water quality, the Ney
Poree people -- not the Nes Perce.

UINKNOWN SPFAKEIL The Sho-Bans.

MRE. SHERMAN: -- the Sho-Buns, the
Shashone/Bannock people from Fort Hall, came (o
represent dheir (ingudible) water gquality questions
(insucible). The Enviconmental Protection Agency
has not commented principally {inaudible).

The concern over the oxisting language,
these iz really only one concern, 1 don't think
anybody wants (0 see ug use good water to ditute
pollution (inaudible).

The Bourd and must of the people whao
talk to the issye feel that discharge should be
pirt of the (inuuedible) plan, There is some
oneern, however, that if the Tows in the river
wisre 10 be (naudible) - the infent i3 stll to
put the burden of any obligation {inaudiblce),

UNKNOWN SPEAKER: Wall, { saw nothing in here
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1 thut mentions the 208 code, And [ found that - i 1 industrial uses where it is used as cooling warter
2 MR. SHERMAN: -- hard to belicve? Tthink | 2 orprocessed water and retumned to the tiver and
3 il's == the 208 program in Idaho, it's been run by {3 frequent use of (unintelligible). That's a major
4 the Health and Welfare department. And in the i 4 concern, but the position of the state is that they
5 easting water plan, it's just not (inaudible), 5 have to meet the existing discharge standurds in
8 CHATRMAN GRAY: Mr. Sherman, excuse me. | 6 order to do thal or perhaps change the temperature.
7 Would you briefly just describe 208 for those of us 7 Tdon't scc major water quality changes in thal
8 that are here that are nol familiar with it? é 8  regard.
9 MR, SHERMAMN: Maybc the lady coulddo it | 9 Mow, the 208 program, sxcept for some
10  better than I can. Coming from my point of view, . 10 areas like sewage treatment lagoons and land
11 208 is a national offort funded by the 111 surface disposal of industrial waste does not
12  Environmental Protection Ageney to addiesy and plan 12 really address quality of water in the aquifer.
13 {orwater qualily policy. < 13 The pritipal authority for that is the Water
14 In Tdahw 1t haw principally been 114 Board, the Department of Water Resourees, And as |
15  (inaudible) Policy 32, {15 said, it's the principal in that they regulate
16 CILAIRMAN GRAY: Now, one other thing, The 16 waste disposal and injection wells. Those make a
17 governur has just established a water quality *17  difference {inaudible).
1B Board, Andifyou look on page 7 under -- right |18 The Water Board has rules and
18 nextio the box where we lovked at all the things 719 regulations for waste disposal and mjection wells,
20 that must be taken into account, it shows as x 20 They have applied 1o the EPA for primacy of the
21 LUxhibit 8, And if vou'll go, &t will appear - i ‘ 21 underground injection coutrol program. We should
22 [Yscodified, it will appear 23 42-1805. Anddrop 122 hear this month, actually, whether we're going o
23 down to parageaph 5. And that's about the only % 23 getitornot,
24 place in here that you'll find anything dealing 124 The Board, in orying to add groundwater
25 with water quality, Butit will be codificd as % 25 1o the policies for the existing water plan, the
Page 54! Page 56
1 42-1805. f 1 pice bluc colored thing [ have up, (hey have been
2 UNKNOWN SPEAKER: [ understoad the specific | 2 eriticizing becanse it does not address groundwater
3 plan of the 208 program was mandated to have been 3 3 inany Fashion.
4 completed at a certain time, which [ think may have 4 Had someone arbitratily said, okay, when
5  alrewdy passed. g 5 we staeted this process (wa years agn, belore the
8 MR. SHERMAN; Yesh, it has, The existing E & whole Swun Falls thing broke out in our fuge, we're
7 Department of Health and Welfare ryles and I 7 soing o adopt groundwaler quantity standards and
8  ropulations (inaudible), © 8 then were going to come right back with
g UNKNOWN SPEAKER: Well, I was particularly ;& (inaudible). It's all involved with water quulity.
10 interested in your testimony aboul the aguifer and i 10 {unintelligible), sole soutce distribution,
11 how thal was -- but the It was, that was the arca 111 (unintelligible) aquifer, EPA not backing of T of
12 that was most affected. % 12 thai und the state. Mr. Gray had mentioned they
13 UNKNOWN SPEAKER; {(Inaundible) yellow plumes.! 13 set up a special water quality task foree or
14 {Laughter) {14 committer, advisory group, and they're going to
15 UNKNOWN SPEAKER; Well, it will definitely : 15  addvess rules and regulations in the aquifer.
16 yffect for muny the taking of water, 116 UNKNOWN SPEAKER: s anyone fram the group,
17 MR SHERMAN: Yes, [ think the muin concern |17 inay [ ask, involved?
1B interms of reduced flow of the rver beeause of i18 UNKNOWN SPEAKER: ' just positive (here is,
19  ingreased consumptive use iy that there is less {19 but who itis, | don't know.
20 good water in the river; therefore a waste % 20 MR, SHERMAN: [t'e a fairly furge cominilles,
21 discharger has less water to inix his offluent in to £21  and in that regaed P'm positive (insudible).
22 neet whatever standards.  Thy intent of {ingudible) 522 ‘They're meeting wday for the first time,
23 ane the state Board is to require (inaudible). (23 CHAIRMAN GRAY: If what [ may be reading from
24 The other concern, of course, is, 1f you g 24 you is you see n weakness possibly with 3211 would
25 defor water for agricultural yses, particutarly, or 125 that be true? Could you posaibly - we see some
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1 weaknesses with it, ulso, Might you pul something {1 bit about Policy 32 and the state water plan,
2 logether in writing lor us and submit it by the ;R Page 2 and 3 deal dircetly with the
3 Z2nd? We'd sure appreciate it. But il's - ! 3 revisions of Policy 32 of the slale water plan,
4 gverything that we can get is going 1o help, L4 Il you go on over to puge 4 and half of
5 This is not the final form; this is just 5 puge 5, yow'll find the entirety of the agresment
& tough dratt, so to speak, of what we hope tocome .6 thatl came about between the govemaor and his staff,
7 up with wheo all the testimony ix tuken into x 7 the attomey general, their staff, and Idaho Power
8 account. So it would be important 10 us - U8 on -8 Company.
9  page .- - The rest of page 5 through page 7 ix the
10 UMENOWN SPEAKER: Yes. Lhave it 4 10 legislative package which our legislators are
11 CUHAIRMAN GRAY: Okay. But we would really: 11 presently working on at the State Capital,
12 yppteciate it. 1z On page 7 on the right-hand side there
13 One thing | might mention is, a member {13 are seven items which deal direetly with the
14 of the Idaho Water Resource Board is (rum lewiston. : 14 package, what we're doing with you as far as Policy
15 Dick Wagner. And Dick couldn't be with ustoday. | 15 32 s concerned, And Mo, 1 iy State Water Flan ix
16 Yo any problems you have, why, you might geta hold | 16 Amended. And thal's why we're here to talk abowt
17  of Mr. Wagner, 17  the amendment to Policy 32 of the state water play
i8 Any other questions we might answer for 18 No. 2, these all nrust taka place by May
18 you? Ifnot, again Il reiterate that we will 119 15 of this year. No. 2, the legislative package
20 aceept written tostimony wntil February 22nd. And 1 20 must be passed which you have before you,
21 it can be sent to the Statehouse, Boise 83720, And . 21 Appropriate action taken by the Public
22 we will mect again here tonight at 7:00 p.n. if you % 22 Utilities Commission or the legislature as called
23 gare 1o join us agdin, 123 for in the agreement between all parties,
24 Thank vou [or coming. 24 Appropriate order by the Federal Frnergy
25 {Reuvess) i 25  Regulatory Commission kind of okaying this
Page 88 Page €0
1 LEWISTON, IDALIO | 1 entirety.
2 February &, 1985, 7:00 p.m. P2 No. 5 is the Public Thilitics Commission
3 P2 will dismiss 1he lawsuit as filed by the ratepayers
4 {Joke told about & cowboy and g reverend) L4 in 1977,
5 I8 And No. 6, if required, the Oregon PUC
6 CHAIRMAN GURAY: My name is Gene Gray, and 't 6 must okay the package. And the reason for that is
7 chairman of the Iaho Water Resource Board. And on 2 7 beeause of the Hells Canvon Complex for those
8 myright is Bob Hammes from 5t Maries, a ! 8 bordering the state of Oregon, We don't know if
B publishcr, a newspaper man, book store owner, ¢ © 8 that 15 going to be someihing that has to be had,
10 coters; Dave Rydalch who is o Committee of Nine P10 butirs included anyway.
11 which iz un Upper Snake River irrigation P11 Then enactment of the legislature by
12 conglomernte and also g farmer at St Anthony; and 112 Fxhibit 7A and 71 as you see just to the lelt of
13 over here is Jim Shawver who is the seerctary ol .13 this
14 the [duho Water Resource Board and a tamer in the t14 Ro whal we'd like to do is, we'll have
15 [Cden area; and we've got Wayne Haas from the ; 15  Frank give you kind of an overview and the changes
16 Depyrunent of Water Resources; and Frank Sherman, P16 of Policy 32 us we see them. And then we'll open
17 geologist from the Department of Water Resources. 17 i upto your statement, and closc thal, and then
18 And we're here o tulk to you about ¢} 18  have questions and answers.
18 Policy 32, or some changes 1o Policy 32, of the f19 Frank?
20 state wuler plan. And if you've got your ;20 MR. SHERMAN: There arc five people up here
21 Currents -- did you get a copy of that? -- if you 121 who have heard this story onee or twics or three
22 just kind of grab that, U1 just kind of thumb 22  times before, 1 reminds me of the litme that T
23 through il with you a little bit. 122 drove to Post alls about fwo years ago to talk
24 Page 1 kind of gives you an overview of ;24 about groundwaler. And two statl people from the
25  the Water Resouree Board, vur function and a linle ‘25 Tiepartment of Water Resources and two citizens were
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1 there, and we pave thent an hour and a half. We ’ 1 water plan in place that talks about certain
2 dumped a tull load on them, {2 things. The changes, as the Board is now
3 {Laughier) 3 3 presenting them, represent, one, what the agreement
4 MR. SILLRMAN: T guess the best way o look ati 4 specifics they had to change and some other things
5 this-- and there is a lot of confusing things i 5 that scemed reasonable Lo do at this time,
& going on -- ubout the only place you dor't have a ; & The whaole legislative package, then, a
7 compromise is 1o get things in court. And thatwas ' 7 lot of it passed one body or the other of the
8 the whole reason behind the state and daho Power 1 B legislature today and will move on to the other as
9 agreeing to sit down and discuss the whole Snake % §  we go on very soon.
10 River Basin and iry and settle it. 110 ‘The agreement itself, things have
11 We've been to court, district court, the :11  changed even since Ciotober, We're irying to keep
12 Supreme Court and back in district court. 112 cverybody happy (inaudihle),
13 Whichever side won there, the uther side was going 13 The proposed revisions of the water
14 to fake it back to the Supreme Courl, And that's g 14  plan, things that these gentlemen are specifically
15 the only way you don't get a compromise. P15 concemned about, start off, and, instead of trying
15 The stats water plan, as it 2xists oday «' 16 (o allocate the waters iny one little policy that
17 intermsof PO].jE}' 32 which addresses the Snake % 17 Says wu allocate the waters 1’1(.‘-!'{311}", and we have
18 River Basin, allocates water. Tt says the 118  page afler page of how the watker is supposed to be
19  unappropriated walers ol the state shall be ysed {19 used, the Board has chosen this time (o say it is
20 for thi, this, this, There's nothing wrong with 20  the palicy. Butit is the policy but highlight
21 that. So when the Supreme Court said that Swan | 21 those things that they feel are really important.
22 Falls Dam, ldaho Power had a water night that was | 22 Certainly, il you're going to try and
23 notsubordinated, it was a legitimale water right, 23 manage the whole 8nake River Basin at least above
24 they recognized the claim to be 8400 ofs. Most 124 Murphy Gage and above Swan Falls, the dam just
25 summers lhcy dxdn’t uct anywhe:e twear that. In 25  gouth of Fimse you ﬂtcd to have some guidelines.
Page 62| Page 64
1 fact, the lowest flow had been down to 4500 ofs. L1 And the guidchings, as the agrecment scts it and
2 Well, the original waler plan was a 2 the Hoard has agreed to take it uul to the public,
3 compronmise, | meat, there were - the Fish and 3 changes the minimum flow al Murphy Gage to 3300 cfs
4 Wildlife interests produced studies that said you | 4 year-round; W 3300 ofs in the summertime, 5600 ofs
5 needed the Mows up 5500 and higher. And the 5 in the wintertime,
€ upstream irngators said Swan Falls is 5 Not an unusual thing to specify cerlain
7  subordinated, therefore we want to take all the i 7 periods of use for o water right (unintelligible),
8 water out of the river. And so the 3300 efs at the 8 but different from the water plan as it stands
® Muphy Gage near Swan Falls represents a L9 today.
10 compromise. 10 Wiy is it raised to 39007 Where did
11 The governor, the attormey general, and 11 2000 come from? Is it a magic number? [t's going
12 Tdaho Power Company sat down and said, "Let's ; 12 tobomagic if the agreement is put in place and
13 settle it out of courl,” basically, "Let's find a 1 13 the water plan changes are adopted, but it's not
14  mutusl ground that we can all agree on” Andin {14 magic in that it was arrives ut by saying that the
15 October they signed two documents, Qctober 1t : 15 river had already been down to 4500 cfs. That's
16 they signed ong that basically said they were 18  just sort of one point of view. The other point
17  willing W agree and these were the points that {17 was that the water plan calls for 3300 If you
18 need to be addressed. They turned their lawyers |18 really split the difference, that's where the 3900
19  loose onil on October 25th. They signed another | 19 comes from. So it's a compromise to start with.
20 one which put all that geruleman's agresment into ; 20 5600 comes from two differont attiudes,
21 legal lerms, and put forth the stuff they wanted o § 21 One, there's a lot more water going down the siver
22 gend to the legislature. Told the lawyers whal  © 22 in the wintertime. And in terms of what 1daho
23 chanpes they felt had to be made to the water plané 23 Power wanted out of any compromise, they certainly
24 And that's sort of where we're at, [l : 24 wanted to protect filling the Brownlce Reservoir,
25 00 -- Lhe thing we have to remember is, there {s a |25 So that was the only sturage they had in the Lells
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1 Canyon Comples, a key to their whole operation, ! 1 has claimed this water, it's been put o bencficial
2 They wanted more out of the wintertime cut. And if 2 use, and vet now Idahe Power is lutuing it buck to
3 youfake the 3900, stick it into a computer, to get | 3 the state so the state van give it to other users,
4 itdown o 3900 in the summertime, the Department; 4 at least a portion of it
5 of Water Resources projects that 5600 is about i5 So g specifics vertain portions of
& where it would be in the wintertime, ¢ 6 the Idaho Code that have to be satisfied hefore
7 S those are how those numbers wers ¢ 7 this Idaho Power water can be given to other people
8  amrived at. As I say, iU's going 1o sphit waters ;8 touse. These portions of the ldaho Code don't
9  inthe river between two competing inlerests, . 9 evenexist taday. We're sort of relying on the
10 The Board al this time i3 proposing to $10  lepislawre 10 do what the legislative package and
11 include as specific water policy a couple of points | 11 the intent of the negotiators was.
12 in the river that have never been mentioned before, , 12 The key one, of course, is thal, as
13 only peripherally mentioned in the past. They're | 13 appropriated water, the state can pul niew criteria
14  going o continue the zere flow at Milner Dam, Alli 14  oradditional criteria on anybody who wants to use
15  the water in the Upper Snake in low water years cari 15 it. So a person who applies for some of this water
16 be appropriated; therefore, there is no requirement | 16 that Idaho Power cluimed and now piven over to the
17 for the water to be dumped past Milner Dam. All 117 state, in addition 1o having to satisfy the normal
18 the water that occurs i the river during thase low "18  criteria of beneficial use -- non-speculative,
12  flow periads basically is not a spring fishing {19 public interest -- may now have to also satisty an
20 area. {20 additional set of criteria which talks 10 gancral
21 ‘They're going to specity, continue Lo ta1 ceonomics ol the state, the impact of hydropower,
22 gpecify, that, at the Weiser Gage, 4730 ofv s x 22 rthe family farm tradition, A new set of criteria,
23 approptiate. 1t's a minimum tlow. Since this plan {23 And that's because this water had been
24 was adopted in '76, T think there's only been one | 24 appropriated, put to beneficial use, and the state
25 day when the flow ever got below that. And that 25 now has it in its hands to re-allovate,
Page 66| Page 68
1 was because of some unusual operational pmccdums; 1 Policy 32B, Domestic, Commercial,
2 onthe Payelle River. 50 it's a reasonable flow, {2 Municipal, and Industrial. The existing water
3 and it is designed to assurc that Brownles gets { 3 plan, when they thought they could take the river
4 some water for Tdaho Power porposcs. ; 4 down o 3300, allocated in weems of acre feet abowt
5 But \hey're adding Lime Point and ¢ 5 144 els on an average daily diversion for pew
& Johnson's Bar. Now, the existing water plan just | 6  municipal and indusirial uses, The Board
7 says the federal Heense for the Hells Canyon i 7 roccognizes thal the Supreme Court said that Idaho
8 Complex specifies these flows at Hells Canyon, /\ndé 8  Power has a legititate waler right. 'The compromise
g the cxisling plan says that's 2 good idea. Those | 9 says we won't take it below 3900 even in the
10 are necessary flows to protect the fish and 110 sumumertime; therefore, there's loss water available
11 wildlite and navigation and all the other things, {11 for these other competing uses.
12 The Board is proposing to adopt those as j12 The Boatd still proposes to reserve
13 part of the waler plan specifically as the policy §‘ 13 150 cfs. Now, by including domestic uses, it
14 ofthe state the 1dea being that, if the liconse 114 really docsn't change the parameters because the
15  were ever chunged at the Hells Canyon Complex, {15 human being doesn't really consume that much water.
16  these flows would be guaranteed by the state water 16  You drink some water, and there's wastes go out,
17 plan, 117 and itsort of balances out. But they have changed
18 As Vsaid, we try to keep everybody X 18 the provisions for the proposed thermal power
19  happy and protect those interests downstream of the & 18 gencration in the Snake River Basin.
20 Hells Canyon Complex. They should be assured | 20 Buck in 76 everybody was concerned
21 something. {21 about encrgy, and thal was the big thing, Right
22 Policy 32A, And I'll say this is the 122 now Idaho Power generates more energy than what's
23 cpse of spelling out what's policy and what's the 123 consumed in the state. So it will change some of
24 explanatory texl. Basically, it deals with several 24 the differcnl uses we perceive being made of this.
25 different things. It points out that ldaho Power {25 Butright now there's only about 100 - no, 400 cfs
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1 are diverted for these kinds of uses in the %nake ﬂ 1 inhalf, half for increased (inaudibie) Swan Tails
2  Basin. And that's total diversion. i 2 Damat Murphy. That's only (ruc in that reach for
3 The wheole intent now Is Lo try and i 3 that (unintelligible) Swan Falls. Upstream the
4 manage the river and the aguiler that contributes i 4 numbers change. The intent doesn't change,
5 tothe river on consumptive use, If vou think 3 5 however.
& ahout total diversions from municipal water supply, | 6 Tdaho Power has agreed thal the stale
7 the only consumptive use may be some small indusn‘jf 7 can vuse their water, they can reallocate it as long
B that uses some that goes up into the smokestack as ! 8 ay the new legislative criteria are met, and as
9 steam. The watering of the lawn is probably the {9 long as the flow at Murphy Gage never goes below
10 biggest consumptive user of municipal water, P10 3600
11 A lot oFthe industry in Tdaho is very t11 Policy 32D, TIyvdropower, 1U's already a
12 pon-consumplive in that it's cooling water, wash 12 beneficial use of water in ldaho to use water for
13 water. It gets back into the system, Peopic who {13 hydropower purposes for gencration of clectricity.
14  mighi come inand want to start a new ndustry, {14 The water plan will now specifically recognize
15 most ol the land that's available for purchase, it 15 that, and they will further state that deplation of
16  would be relatively low cost, [1's irrigated i 16 the flows below the 3900 and 5600} established at
17  agricultural land, The amount of water that goes £ 17 Murphy Gage are not in the public interest.
18  on peracre [or Idaho may well compensate [or all n 1B This 1s pretty clearly a protection for
18 the consumplive uses that new industry ends up 119 Idaho Power for giving up something. You know,
20 with. § 20 they could go W court and argee, then, maybe their
21 We dow't think thal water P21 400 cofs claim was legitimate. Maybe they
22 (unimelligible) arc necessary for 5 22 forfelted water down to the (unintelligible) flow,
23 (unintelligible). But 150 ofs, just as a puess, 23 but they still had rights to all the water in the
24 would probably provide for deuble the population ofg 24 river. So they're giving up something. And in
25  those living in the basin. {25 return, they're gemn&. pmteclcd by Tlle WdtLr
Page 70 g Page 72
1 "The water plan gets revised every [ive : 1 Board adopting 3900 in the state minimum flow, The
2 years; therefove, if this munber is 3 bad guess, it § 2 intenl is that it should never go below (hat.
3 can be chunged. 3 32E, Navigation. This is basivally the
4 Policy 32C, Agriculture. If you talk | 4 same language thal's in the water plan today. And
8 about domestic, cominercial, munivipal, and P 5 it's the policy of the Board in ldaho that, by
& industrial, the only other (unintelligible) i 6 sctting these kinds of minimum fows, there's
7T consumptive use is agriculnce, Therefore, the i 7 cnough water in the river for recreational
8 board's policy, as far as we can tell the intent of \ #  purposes, And thepe will be enough water coming
9 the negotiaters of the agreement, is Lo reserve Lhe 3 §  through the Hells Canyon Complex for ahy commercial
10  rest of the water that's available now w be used 110 navigation that takes place.
11  for agoiculiural purposes. We have to use 111 Aguaculture, 32F. Particylarly in the
12 (inaudible) for DCMI, az 1 say, because you can 12 reuch from about Twin Falls down to Bliss, most of
13 change the DCMI. The amount that's available for {13 the so-called trout farming or fish farming takes
14  new agriculture conld change also, 114 place. There arc catlish and trout that are raised
15 it's hard 1o explain, | guess, but {15 in that region, Moat of the peeple rely on
16  cveryone always talks about Swan Falls becanse | 16 discharges from Thousand Springs.
17 that's where the lawsuit took place, But 1daho 17 If'a person who is engaged in [ish
18  Power claims a different amount of water at every 118 farming wanis o get a water tight w process
19  one of their upstream fagilities. In some cases 119 fish -- clean il up before he packages it, or
20 s 11, 12,000 efs. As part of the compromise, } 20  whatever is involved in proccssing trout -- that
21  Idaho Power said, "As long as 3900 cfs gocs past |, 21 waler should be regarded as commercial withdrawal,
22 the Murphy Gage in the sutnmertime, we will nol } 22 and it shauld come out of that waler reserved for
23 protest no matter how much water we're receiving a% 23 DCMIL
24 any of our other gages." 3o what people say, they 124 (End of Tapc 2)
25  took the water that was lelt in the river, split it l25 MR, SHERMAN: {Gap in lestimony transitioning
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1 from Lape 2 to Tape 3} -- water forever. Probably,w 1
2 yes. But this probably points out specific facets | 2
3 of the state Jaw which says that 5 waler right P 3
4 insures that you have the ahility to wse water, Tt 0 4
5 does not guarantce your need for diversion. Ifthe | 5
& spring flows have not been {unintelligible), a ts
7 irout farmer may have to change (unintelligibley |, 7
B and a (unintelligible), TWhe's still entitled to ]
9 use that waler, it's going to priority date. It's D9
10 just that state law will not necessarily guarantee 110
11 (inaudible). P11
i2 'I'hat’s basically in the existing water 1z
12 plan, it's just brought vat and highlighied here as 13
14  yp amended version } 14
15 Policy 324, Fish, Wildtile, and P15
16 Recreation. The existing water plan basically says 16
17 that 3300, while nor ap optimal nomber for fish und! 17
18  wildlite purposes, will provide some minimum (18
18 resourcc. Ford feels that 3900 is a better number ; 19
20 in terms of protecting fish and wildlife. Sothey | 20
21 basically say, here is the policy of Idaho that the  © 21
22  minimum tlows cslablished under Policy 32 are | 22
23 sulficient and nceessary to meet the minlmum 123
24 requirements for aguatic life, fish, and wildlife, |24
25  and 1o provide water for recreation in the Spake | 25
Page 74 )
4
1 River below Milner Dam. b1
2 The other thing that the Board has as ; 2
3 sort of an ace-mn-the-hole or going for it, or {3
4 whatever language that you want to use, is that, in | 4
5 adiffercnt policy of the state, they provide and 5
& have had legislative approval and have been | 6
7 approprialing water for in-stream flow purposes, |, 7
8 The Roard is the only agency that can appropriate | 8
8 water for in-sweam flow values. (8
10 Naw, the thing that gets a little bit £10
11 sticky here is that they may appropriate the 11
12  unappropriated walers just like any citizen has the {12
13  right 1o appropriatc unappropriated waters of the | 13
14 state. And most of the reliable water in the Snake | 14
1% River system now is being held m trust by the 115
16 stalc becanse 1daho Power already appropriated it | 16
17  onee. i 17
18 But on many of the tributary streams, .18
18 and even on the main Snake where there arc 9 19
20 unappropriated waters, the Board has either applied, 20
21  [or and gotten in-stream flows or are in the 121
22 provess of doing so. i22
23 So betwuen these two different ‘23
24 mechanismas, one, by establishing mindmum flows ‘ 24
25  through the water plan and having the ability o | 28

Page 75

appropriate waler, the Board fecls that they are
protecting sorme mininmm value of fish, wildlife,
and reercation.

Policy 3211, Water Cuality and Pollution
Contral. In an aren where we are water short, we
can't satisly Idaho Power's water right as well ax
legitimate competing water rights, it seems a bad
idea to et somebody appropriate water for the
purpose of diluting his wastewater. Anybody who
gels a permit has to meet somne certain standards,
In1 the hoard's mind if this is adopted, it will not
ba the policy of 1daho that taking water and mixing
it with bad water 50 you can dwmp it in the river
wherever, i's not a beneficial use of water, You
want to tighten up your pollution sontrol
miechanisms before vou wani o use good water just
to chilute bad water.

Policy 321, New Sworage. This is culled
{or in the agreement. There are several reasons
for it, and you will find this in the {maudible)
policy, Tt's one that really -- T can'l say
definitely applies, because anything that happens
on the Snuke River applics. Bul it's more in terms
of upstream from Murphy.

The very first part of Lthis two-pronged

Page 76

policy 15 that, before new storage permits are
approved, some kind of examination and
determination should be made that we're doing the
best job we can with the existing storage
facilitics in the systam,

Now, the negotiators maintained -- and
this may be reworded for (unintelligible) more
directly -~ bul they maintained that there arc
legal barrivrs, There arc foderad rules and
regibations in federal law and state law, that
provent the best use, the maximum use of the water,
that's stored alrcady in the river system.

Anybody who lives on the Snake or
follows the flows in the Snake realizes that on
Oclober 1st every year the water master dutps a lot
of water at Milner Dam to make room fur next year's
runolf, This vear the How was 12,000 ¢fs on
Octobar st

That's where it's heen held in storage
all year long, and it's insurance waler, and it's
never used. It would be 1deal if those waters
could be moved sround, made available to someane
who wants &0 use it

The state hay what's called the water
bank. ‘The rules and regulations provide for these
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to a willing buyer. The Committee of Nine where |
Mr. Rydalch 8 a representative or member provides
using those anthoritics 1 actually move some water;
around within the system.  But the barriers to ;
making the most eificient use of that are really
hard Lo overcome. ’

Let me start off with the federal
barriers. Most federal dams when they're built
have specific allocations that arc often associated | 10
with them. And they have so much water that's {11
supposed to be for fish and wildlife, so mach for | 12
irrigation, so much for flood control. And those | 13
watery cannot be used for any other purpose. 14

The federal government also provides 115
that, if you store water behind a federal reservoir | 16
and you want to sell it, you can only do that onc 17

kind of water exchanges, a so-called wilhing seller i
{

W00 - oo U L k) b

vear al a time. s soet of a nice protection for .18
the irrigator in the systemn i that nobody is going ;19
to come in and try and buy up the water right {20
hecause they can only get it for one year at a 21

time. Jt's not going o put much monsey into it no | 22
bunk iy going 1o fnunce a new project when it's 23
only got ong-vear's wuler supply storage. But it 24

means that a tammr whc} 11ad that (umntellig:hlc_) ‘5 25

Page 79

of a water right. That water is designad to
irrigate u certain piece of propurty, a certain
acreage, and in cssence, alimost a certain crop or
crop rotation. If you're poing 1o sell it to
angther consumptive yser, that may double the

amount of consumption, basicatly. And if everybody

did that, everything would be so out of cantrol,
and our waler resource would be buricd.

So thal's a provision of state law. The
only way you can sell that water now is basically
sell it to a non-consumptive user, And that's
basically Tdaho Power. The state law provides that
if you don't use yvour waler onee in five years,
(inaudible). Now, that doeso't apply to stored
water, but people are real concerned about what
they feel obviously some other use for five veus
(inandible).

S0 a lot of things that could be looked
at might be changed so that we can muke berter use
of the water that's already in the system. It's
hard to stand up in public and say, "We're out of
water. We can't satisfy ldaho Power: therefore, we
got to take some of yowr water away,"” and
12,000 cls comes past the tiver on October 1st, and
that's just becansc the water runs through Murphy

Page 78 §

water can't sell if for more than a vear at a2 ome } 1
also. §o2

S0 the other provision the federal 3
government has is that you can't sell water from 4
hehind a federal dam at a profil. Youcan't makea | 5
profit on your water, [tmade sense whenitwas | 6
put it it that, why should somebody whose father | 7
bought cheap storage in a dam and the feds paid for] 8
half or more [ov it, why should he be able to make | 9
a big windfall on selling this water. But there is 1o
certaindy no incentive for somebody Lo sell his i
water and inake a profit. If's not even worth going | 12
through the paperwork if vou can't make any profit] 13

So that prevenls the exchange of water 14
it the system, The state also has barriers for 15
more cfficient use of water, And certainly ong ot ;16
these is that you can't expand a water tight. You 17
can have a full natural fow right for a picee of ile
property, You can have a stored water right for [ 19
the same amount of waler for the sams plece of 20

properly. 1f you only need that water once inten : 21
years, it would seem Jogical that the best usc {22
would be o et you give it or sell it 10 somuebody % 23
else. But if that other person is going to makea | 24
consumptive use of that water, that's an expansion | 25

Page 80

Crapge.

So the negouators specifically asked
the Board to look into this problem, approach the
federal government, approach water vesources, the
state legisluture to see if more cfficient use
could be made of the water. Onc of the first
steps, of course, is 1o rewrite the water bank
rules and regulations so they are maore flexible,
and that's being dope,

Whether the Boatd will ever be able to
aceomplish anything, changing lederal law when it
relates to water, (unintelligible) maybe Tdaho by
itscl isn't going to {unintelligible). The Board
1s willing to explore the possibilities.

If the director had to make a
deterraination now, are we doing the best we can
with the water that's in the system, he'd have to
say heck no becausc there's unallocated water in
Riric Reservoir right now that's up for sale for
{unintelligible). Once that water is gone, and if
we can't change the federal Jaw, we can't change
the state law, then it's certainly - the dircctor
has to find that we're doing the best we can under
the cxisting regulations in Idahe. But the intent
is to make the Board, make the state, make the
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1 cifizens aware that there are perbaps artiticral 1 ynallocated waters with the idea that, as they iry
2 burriers to better use of walter, ;2 and manage this whele river system down o 3900 ofs
3 The second part of this policy it talks i 3 in the summertime and 5600 ¢fs in the wintertime,
4 specifically to the reach from Milner Dam to Swan | 4 the stale is not infallible, Al some point, fur
5 Lalls Dam or Murphy Gage, a few miles below it,  + 5 from likely, but possibly they could screw up. And
& nearest (unintellipible) gage. Idaho Power, of I 6 it surc would be nice if we had a place (o recall
7 course, relies for the greal extent their whole © 7 that waler and cover our mistake.
8  operation on the Hells Canvon Complex, To get | 8 Now, the choices are really two, The
9 their benelits out of it, they have to [ill 8  departroent can be very conscrvative in issuing new
10 Brownles Reservoir (inaudible). {10 permits. Tt can hold on to all the water that's in
11 S0 as part of the tradeot!] they have 111 the river and nover get it close to 3900, O they
12 asked and the stale has agreed that, for anyone who § 12 can say, "Okay, if we serew up, there's water we
13 wants o apply to divert water from that reach of 13 can cull, Let's sec if we can run it down 1o
14 river, Milner Dam to Murphy Gage, for wintertime 14 39007
15 diversion for storage purposes, the elfect of that ’ 15 Il the state were 10 have this water, 1
16 diversion on Idaho Power's operation should be .16 think the departmenl would be niuch more fiberal in
17 cpleulated, Some kind of mitigation should be P17 issuing a permit. ‘The intent would not be to hald
18 supplicd (o the power company. 18 it in storage forever, We're a long ways from
19 Now, the text underncath this policy 18 2900 efs in Murphy Gage now, some 600 cfs in
20 specifically detines mitigation. ‘The idea is we're P20 summentime flow. Tt could be sold to Tdaho Power,
21 mﬂgﬁngR3gvéRMhaPuwcrmwemnmsunmmmtag21 it could go in the water bank, The water would not
22 give Idaho Power dollar-per-dollar value. We're 122 sit idle necessarily, but it would always be there
23 basically saying, if it's gol a aegative mpact, we {22 when we cobld sec that we were getting close to
24 want to reduce that impact as best we can, P24 3900,
25 Quite honestly, the wording is vague at 25 Why docs the state fael it needs
Page 822 Page 84
1  this point. The negotiators themsclves couldn't % 1 insurance in frying 1o manage the nver down to
2 agrec on what was appropriate, and =0 they dumped 2 this magic numbet? T guess it's because of the
2 itin the Water Board's lap. And when the Water § 3 Snake River Plain aquifer. If you can have zero
4 Bourd gets the first firm proposal in front ol'if, ! 4 flow at Milner Dam in the summertime - and on the
5  they will go througzh and caleulate 1. {5 rare ceeasion it gets to that point -- most of the
& They can efther sct the rules and % &  water in the river, by the time it gets to Murphy
7 regulations, but that becomes very awkward inthat | 7 Gage iy discharge waler from Thousand Springs and
8 they're going 1o have to look at gach proposed 5 8 (inaudible) the Snake River Plain aquiler dumping
9 project as an individual project: The timing of {9 intothe river
10  the diversion, the amount, when the wastewaters ‘ 10 Now, onc of the best ways to probably
11 might come out of the river, All these things will C11 use the remaining water that's so-culled in the
12 bainvolved in it % 12 river going past Murphy Gage would be to allow
13 I guess when the Ume comes, the Roard {13 groundwater pumpers to use it. A man can pump
14 s going to have to serateh their hair, probably 114 water in July and August on the Snake Plain
15 coming off of public hearings, and say, "These aré Q 15 aquifer. The effect of that pumping would nol show
18  what we think is appropriate for mitigation.” 116 up inthe river until October, November, December.
17 There's one very lust policy, and it is 117 Admitredly we don't know cnough about it to be
18 ot demandsd by the agreement. Iy sart of 2 mew F 18 gexact, Certainly we know there's o delay time used
19  jdea, something to take vut to the public and scc £18  on the aguifer to Thousand Springs discharge.
20 what kind of reaction there is to it. It's called (20 If we had 1o allocate these waters out
21 Swored Water for Management Purposes, As T pointed ! 21 10 600-or-s0 ¢fs we think we had that belonged to
22 out, there ape at this time unallocated waters in 22 Idaho Power, and we found we made a mistake and we
23 Riric Reservoir, $23  called for the jupior people to be shut oft, we
24 The intent of this policy is for the , 24 gould shut off 50, 106G, 200 easy from the Snake
25 state to acqguire at least a portion of those ° 25 Plain aquifer and see no cffect at Murphy.
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1 It's not fair 1o shut off the junior i 1 that might be beneficial. Assaid, the agreement
2 surface water approprator while some junior {2 protects the exisling user; it provides that
3 groundwater pumper keeps pumping merrily away, Bm 3 apybody who wants water after Octaber st or who
4 you go! lo be trying (0 manage the whole thing to P4 cannot prove he used water henaflciully before
5 get that magic number (hat cverybady will be--so | 5 October 1st knows damn well the waler shortage
& ifwe made a mistake, we'd like to have waler {6 situation in that part of the Snake River Basin,
7 available. Make sure Idaho Power gets theirs, that 5 7 He should have his eyes open when he goos inand
8  the fish and wildlife peaple arc happy. the 3900 is 8 asks for water viphts, He may be shut off.
& still there, und serateh our heads and figure out % a So thosc are the parts that -- of the
10 who to shut off or hope we get a wet vearthe next 710 agreement that specifically are being addressed by
1L year, whichever may come first, 11 the water plan. Now, there are soveral other parts
12 The agreement specifically provides that 112 olthe agreement, of course, that poople in this
13 tdaho Power will not take action against the person 113 part of the state are knowledgeable about. Yhe
14 who is in place and can prove beneficial use by the | 14 adjudication cleatly is onc of them.
15 «ei&,ning of the agreement -- October s, f15 ‘There are two reasons for the
16 actually — the framework parl of it. No matter % 16 adjudication. Basically, ene, if you're going to
17 what happens in the river, they won't take aclion (17 try andd munage the water in the river down to someg
18  against those people. Idaho Power has agreed that | 18 magic number, you're going to include groundwater,
19  anybody who ix in place is protected. They are g 12 youdaen well better know who has got what water
20 recognizing that they made a muistuke not protesting - 20 and what {unintclligible) he makes out of that
21 their usc of the water, $21  water {inaudible). It's importunt to have that
22 But what they are saying is thal anyhody {22 kind of information on hand.
23 after that datc who dam well knew there was a 23 The other ong, of course, is that the
24 problem, and if the water isn't there, they're i 24 federal government, through the federal reserve
25 poing o afal fcr it. And as 1 tmd to paint vut, {25 wm?r nghh the reserwd rights hr:ld for Indian
Page BS ! Page 88
1 calling for water from a proundwater user doesn't 1 reservations has never quantified how much water
2 make much good sense if you need it in the river % 2 they claimed in the basin, If you take in all the
3 today or tomormow, 3 natonal forests, the INFEL factlity near Idaho
4 The other thing the department some day § 4 Fails, and the Fort Hall Indian Reservation,
5 may be faced with is, in Colorado, for example, 5 conceivably there's a lot of water that they might
& when aperson applics for a new groundwater permit,, 6  claim that we can't now account for. And if we're
7 he has to prove in some of the resiricted basins | 7 downto--inalow flow year, we've only got about
B that he has surface water available to mectariver | 8 600 ofs above what we claim is the minimum and
8 call as far ag what he cao pump. Now, it we gai { 9 these people want to come and take waler in the
10 down close to 3900, the department probably would { 10 future, we don't know what they really got.
11 rather have thal kind of ingurance than this water f 11 The only way o force the federal
12 sining (inaudible). 112 government and the Indians to participate in an
13 But i we wail until we're down at that P13 adjudication, the state court has to do a
14 point, I don't forgsee any unallocated water % system-wide adjudication,
15 available in the river. I groundwater user 115 So the agrecment as it's set today calls
16  wants a permit and the stale's going to say you got {16 for -~ and the legislation that's in the
17 o prove you can guarantee us river waler egual {o % 17 legislatyre calls for —- adjndication stanting at
18 the amount you're going Lo pump, it's going to have 5 18 Lewiston, Cerlainty we feel as the state agency
19  to po to the water bank, and he may well be faced 719 und Board fecls and negotators felt that, by
20 with a year-to-year leasc situation. I the state 120 starting at Lewiston, there was no way that the
21 had some water, they wouldn't have Lo give it to ; 21 feds could get out of it Their own rules and
22 the water bank to sell to Idaho Power; they can 22  regulations say in a system-wide adjudication they
23 scll it 1o the groundwater guy who needed the 123 have to participate, Then they deal with the state
24 insurance wakr. 124 vourt.
25 5o there are several aspects of this 25 1 think that on the parl of the
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1 nepotiators and perhaps the Department of Wateﬁ? 1 water mup is on shaky ground, and we might have 1o

2 Resources, they'd just as soon see it slart at Swan§ 2 shut the light off. You really need the decree 1o

3 TFalls, I'hul's where the controversy came from. 3 function. And clearly bits and pieces of the Snake

4 That's wherve the orjginal court casc mentioned ;4 Basin have been done, but none that's been gver

5 specifically. Butit's important enough to get the] 5 timed together.

& Indians and the feds involved, The slate is 6 Mr. Gray, [ thiok 'l stop. There's a

7 willing (o do the whole thing if they haveto. | 7 couple of other things | thought about, but kind of

8 I you kept track of what's happening in  : 8  slipped me at the time,

9 the legislature, the Shoshone/Banuock Indiang at! 9 CHAIRMAN GRAY: Thank vou. Mr. Sherman,
10 Jeast, have gol cnough people to put in a picee of! 10 MR. HAMMES: Mr. Chairmun, 1 have a question
11 lewslarion which says lat's exclude us from the 11 for Mr. Sherman,

12 adjudication, but we will sit down in the state | 12 CHAIRMAN GRAY: Yes,
13 (inaudhble). 13 MR, HAMMES: You make only reference to the
14 So what's going to happen on that . 14 Shoshone/Bannocks, What ahour the uther
15  aspect, no one knows. [ would assume that, if th¢ 15 reservations?
16 Indians, the ShoshoneTannocks, can pet their | 156 MROSHERMAN; Mr. Gray, Mr. Hammes, the
17 lepislation through some nepotiations, the 117 Shoshone/Bannucks, because they ure the group ahove
18 adjudication may well start to crumble, That's 18 Swan Falls are most directly involved, They have
19 also if the federal government recognizes the - 19 in fact been trying to work in quansifying their
20 forest service, BLM, and all the rest of them f['onf‘: 20 water rights for the last couple of years. And as
21 thestate, If one of those lederal agencics {21 part of the political gamesmanship, it could
22  refuses, | think it will start (maudible) so we {22 probably go to federal courl and ask for water. S0
23  can forge them all, ;23 they ure the particular tribe most dircotly
24 ‘This will be the first time the state (24 affected, [ think, by the whole Swan Falls issue.
25 has ever tricd adjudication of this size. Inthe @ 25 Now, the Nez Perce, for example, if

Paga 90 ; Pags 92

1 past adjudications have always been funded by the 1 adjudication is started at Lewigton, would he

2 so-called general fund of the legislature, i 2 involved. They're two years or more behind the

3 {Unintelligible) taxpayers of all the state have . 3 Shoshone/Bannocks in that they haven't started

4 paid for cvery adjudication the department has dom§ 4 trying lo quantity their waler rights. They are

5 nomalter how small it's been and how testrictive | B looking al the whole water rights question from a

& in the allocation. " & diffetent point of view in that most likely Indian

7 Decanse the Snake River Basin is so big, * 7 water rights on the Clearwater/Salmon are going o

8  cven if yvou start at Murphy, the intent is to put .8 be for in-stream (low pnrposes, fisheries aspect,

9 in legislation that this adjudication and probably i @  fish and wildlife aspect; whereas the Fort Hall
10 all future adjudications will be paid for hy the 110 people, based on previous adjudications and federal
11  people in the uffected area. 111 case law, could probably demand enough water (o
12 $28 million for ten years to be paid is 112 irrigate all the irrigable acres on their
12 the best guess at this time. Wy based on the 013 reservation, the priority date (rom the 1860s.

14 fact that proviously the legislature has funded * 14 The thing that bath Indian nations have
15 three or four people, and it's taken us len years 15  going for Lhemn, I think, is that in the

16 to{inaudible). If we extend one (inaudible) for | 16 adjudication, every individual water user site down
17  the whole $nake Basin and expand three or four 17 with their representative of the Department of
18  people into whatever $28 mullion will buy, {18 Water Resources and says, “This is what [ claim,
19 (unintelligible), ‘J 19 What do your records show?”

20 Tt's u real stumbling block, (20 In the case of the Indian nations, it

21 Negotiators, the Board, most of the legislaturs ; 21  would probably take a full wn years that we're
22 fvels something had to be done at some thme, Our * 22 estimating for adjudication 10 resolve their water
23  safl at water resources, of course, would say the 123 right. The advantage of the general adjudication
24 whole state should be adjudicated. 124 of petting the Indians and the state court, is

25 Tt you don't have a court decree, o 25 that, if aller ten vears of negotiation with the
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1 Department of Waler Resources no compromise wv:xulr% 1 butl also believe that it sets a precedent ag far
2 be affected, Idaho slate courts would sel what £ 2 asthe rest of the slate is concerned,
3 thelr water rights are, And certainly maost legal 3 And one of my concerns is that, in
4 people would say better state court than federal i 4 talking with Pat Kole, [ helieve his name ix, with
5  cownt, | 8 the attorney general's office that in North [daho
© ML, HAMMESR: Wr, Chairman, Mr. Shetman, is © &  we are sitting in a position with the Spokane River
7 all of the Duck Valley outside the Snake? ; 7 above the dam at Post Falls which could erupt into
8 MR, SHERMAN: No, L don't think itis, ButI } 8  the very same thing, And therefore I would like to
8  honestly don't know. Tt's certuinly Owyhee P9 geea precedent set in the Snake River that we
10 (umintelligible) - ;10 could fall back upon. 1 think that -- maybe Lhat's
1l UNKNOWN SPEAKER: Jt's in a wide range, 111 not the correct wording, but it's scts a fone for
1z UNKNOWN SPEAKER: Allofit? [thought some 12 where we could go.
13 of il drained into Mevuda. } 13 Ag tar as adjudicarion is concemed, I'm
14 MR. SHERMAN: Oh, ycah, yeah, Well, the {14 in very much agreement, it T understood him right.
15 problem we had with that is the Owyhee comes inte [ 15 T would like to see the wholc state adjudicated. 1
16 the state, That portion of the south fork of the {16 realize that that's probably a ways down the line.
17  Owyhee is not on the ressrvation. But as it goes 17 Butl really believe that v the only way that you
1B into the reservation area, it cotnes back n the 118 can really manage the whole statc water plan. 1f
19 wate. Tt really vut of Idaho. 19 we adjudicate part of the state and not the other
20 Now, | think, the intent of the 20 part of the state, when a problem comes up, which
21 negotiators, and Just uxs formal discussion, is to 121 way doyou go? 1just believe if we do the whaole
22 recognize whatever claim they might make und 22 state, we'd be much hetter off,
23 realize that they have o be approached. But they 1 23 T puess thal's my main thrust for
24 may better be served by scquiring water rights in 24 ronight. Tcan answer any questions that you might
25 Oregon, (28 have.
Page 94 Pagae 96
1 CHAIRMAN GRAY: The Owyhes comes back into; 1 CHAIRMAN GRAY: Don, I forgol one thing.
2 the Snake systom between Nyssa and Adrian, So it 2 Woauld you give us your mailing address and your
3 comes oyt of ldaho into Cregon and then back in i 3 elephone number For the record?
4 again. . MR, SATCHWELL: Okay.
5 Thank you, Mr. Sherman, & CIAIRMAN GRAY, Can @ask vou that?
& we'll now open our meeting for public & MR, SATCHWELL: My name is Don Sarchwell. My
7 gomment. And the Board would call Donald i 7 mailing sddress is North 4340 [dabo Road, Post
8 Sutchwell. Don? I8 Falls, Idaho, And my phone is arca eode
9 MR, SATCHUWELL: Mr. Chairman, Fellow Bouard 9 (208) 773-5285,
10 Members, thank you, [ have followed the Swan Fally 10 CHAIRMAN GRAY: Thank vou. Let's see it we
11 thing guite a little bit. 1 am fairly farmiliar 31 huveany questions from Board members.
12 with the package gy it now stands. 12 Mr. Flarmmnes?
13 1 think my main thrust tenight would be 13 MR. HAMMES: No quastions.
14 o urge you o take a very scrious louk at changing 14 CHAIRMAN GRAY: Mr. Rydalch?
15 the slate water plan so that the misimum stream ) MR RYDALCH: Mo questions.
16 flow al Murphy Ciage would reach 3900 in the 16 UNENOWN SPEAKER: | have nene.
17  winterlime -- [ have the dates here, but -- and ' 17 CHAIRMAN GRAY: Okay. s there - that will
18 that 5600, | mean, 3900 in the summer and 5600 in % 1B doil, Thank your
15 the winler. 119 ME. SATCHWELL: Thank you,
20 | think this s the key to the Swan {20 CHAIRMAN GRAY: Art, would you like to
21 Falls plan as far as the state water plan is § 21 testify on anything?
22 concerned. If [am wrong in that, why, maybe you iz2 UNKNOWN SPEAKER: No, {inaudible).
23 can gorrect me a litls later on that. But 1 do {23 CHAIRMAN GRAY: Okyy, Thank vou.
24  helieve that the package as a whole s probably the ‘24 well elose the official public
25 best solution, net only to the Snake River Plain, 25  testimony and open it for questions and answers

24 {(Pages 33 to 96)
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now. Do you fellows have something you'd fike to p
whip on the staff or us?
{Laughter) f
UNKNOWN SPEAKER: (Inaudible) a fire load?
UNKNOWN SPEAKER: Not really. | gucss mayhe
! would have maybe a question for the Board. Amd
how many public meetings have you hud on the Swan
Falls issue so far? §
CHAIRMAN GRAY: This is the 12th and final. ;
UNKNOWN SPEAKER: This is the 12th and final | 10

[Lagin ¢ RN R«  BRLF I - I T B R

CHAIRMAN GRAY: Yes. f11
UNKNOWN SPEAKER: What has the gencral | 12
consensus been? Do they favor the package? 13
CHAIRVIAN GRAY: | would say from [dahe Falls § 14

w Lewislon, in the six locations whore we've held (15
mectings, two meetings cach day, one at 2:00 and 16
one at 7;00 p.m., in gencral T would say that the 117
state ix in favor of the package. 1 think thag t1B
people have hud enough of seven years of Jitigation § 15
an arguing and trying (o run things through the v 20
fegislatare, and they're ready for something o ;21
happen. And allindications ure that, by gosh, 122
mayhe it will. 123
We will accept written {estimony until i 24
February 22nd, if vou fellows would care to wrile ; 25

Paga 98 %

something o us. And something may not cone to i1
yaur minil this evening, but if you would like w 2
write it, just scnd it to the Water Resource Board, o3
Statchouse, Boise 83720, and we'd be glad to hear | 4
from you. .9
UNKNOWN SPEAKLR: Justoclarity —-andl [ 6
won't mind to get up - really the key w thiy ,_ 7
whole thing us far as - al! you're going to change . 8
at this particular time is the minfmum streamn ? 1?)

flows, is it nol?

CHAIRMAN GRAY: And in the itoms that you see |
. . , L (12
in Policy 32, We've been taking input on these ton ! 13
iterns that you'll find on page 2 and 3. And from i14
the input that we have received, we'll take all 1R
that inpul, try to synthesize il, and put it back ] 16
intn a form what we think we've heard [rom the ' 17
public. We will thep subamit that to the iig
leaislature, and that will be the kingpin o get P19
this whole thing going. {op
UNKNOWN SPHAKER: Okay. i51
CHAIRMAN GRAY: Mr. Sherman? i
MR. SHERMAN: 1 would respond also that this | 22
will be the only place that the coneept of maximum {23
use of reservolr storage in the systom, mitization ;‘ 24
(inaudible) diversions as far as below Milper and 1 25

Page 59

ahove Murphy, this is the only pluce that will
appear, The Boan is going slso set aside 150 of
of that water that used to be clsimed by Tdahe
Power, some of # {inaudible),
CHAIRMAN GRAY: Anything clse, gentlemaen'?
UNKNOWN SPEAKER: No.
CHAIRMAN GRAY: We would officially close the
meating.
{Fud of Tape 3 and epd of procecding. )

it

REPORTERS CERTIFTCATE

L, Frances J, Morris Court Reporter, a
Notary Public, do herehy certify:

That I am the reponter who transeribed
the proceedings had in the above-entitled action
in machine shorthand and thereafter the same was
reduced into typewriting under my direet
supervision: and

That the foregoing ranseripl pontains 1
full, true, and acowrate record of the proceedings
10 the extent they were audible and intelligible
in the above and foregoing cause, which was heard
at Lewiston, ldaho.

IN WITNLSS WHEREOF, 1 have hercunto set
my handthis_ _ davet___ 2007

Frances J. Morris Cowrt Reporter
SR No. 696

25 (Pages 97 to 100)
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I, Frances J. Morris Court Reporter, a
Notary Public, do hereby certify:

That I am the reporter who transcriboed
the recordings in the above=-entitled action tTo the
extent its contents were audible and intelligible;
and

That the foregoing transcript contains &
fuil, true, and accurate record ol the procsedings
had in the above and foregoing cause, which was
heard at Bolse, Idaho.

IN WITNESS WHERFOF, I have hereuntoc set

A
my hand this _1é2ff__ day of wﬂg@u@uméﬂaf 2007,
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