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****** 1 
THE CllA IRMAN: This is a ttluurding the State 2 

Walt:r Plan hearings on January J()th nt Rurley, 3 
7:00 p,m, 4 

Good evening ladic;; and gentlemen. My name 5 
i$ Gene Gray. I'm d1airnrnn of the Idaho Water 6 
Resource anJ would like t() welcome acl you 7 

newcomers and <lil you recaps. Good to sec B 
everybody here. 9 

With me tonight is Don Krnm1cr, board memb~r. · 10 
Don is a farmer in the Castleford area. Dtwc: 11 
Rydalch. Dave is a farmer in the St. Anlhony 12 
area, ::ilso rnernber of Committee 9. And Jhn Shawver- 13 
from eden, Jim farms ovGr in Edc:n. \Ve have Wayne; 14 

Ham, from the Department ufWater Resources. We j 15 
hav~ a director of the Dcpartmc:nl of Water : 16 

Rti~oucx:es, Ken Dunn, and Frank Sher-nrnn, : 1 7 

hy<lrologisl fot· the Department of Water Resources. 
An<l we're here tonight to talk to you about 

revision~ or Policy 32 of the Idah,J Stale Water 
Plan. The function of the Idaho Waler Resource 
Board is develop water policy and keep the Trlaho 
Slate Water f•Jan up to date. So what we'll he 
talking lo you about tonight i;; rc:visk1ns to the 
existing Policy 32, which is the: Slate Water Plan. 

18 

19 
20 

21 
· 22 

23 

l?age 3 

If everyone has a copy of the Currents, you 
might lake a look at page 2 and page .3. Page 2 
and p~1ge 3 deals with the revision of Policy 32 of 
the Water Plan. Page 4 t1nough 7 deal with !he 
legislative package, which I'm sure you've all 
hcarJ about. Policy 32 is kiJJd of the kingpin 
thal goes into the implemcntatinn t)f the 
legislative package. /\nd it's your public input 
that we're seeking. When we put the final touches 
ofT'olicy 32, we will thtn give iL tv the 
legislature. Thc legislature will have final 
review on iu1ylhing that you had to say through 
your wot'd to us. 

If you look at page 7 on the right-hnnd 
side, you'll see the things that are supposed to 
occur by May 15th for implernent<1tion under tl1e 
entire package. Let's jwH kind of read down 
through those. No. l is the State Water Plan is 
t<:J be amcndcJ. fhat's why we're before you 
tonight is to your input for ,he amending of 
the Policy 32 of the State Water Plan. 

Secondly, the legislative package is Lo be 
passed. Thirdly, the appropriate action by the 
PUC commission nr legislature, as oa1led for in 
the agreement •· that is from page 4 to page 7 --

Page 4 

is to be taken. 1·0111·, there should ht an 
appmpriale order from the Federal Energy 
Regulatory Commission which is acceptable to all 

parties. Uve, the Idaho PUC must dismi~s the 
l 977 law511it petitioned hy the ltfahu ratepayers. 
And ifapplicahlc, the- Oregon PUC must also 
approve the package. An<l la:.Uy, enactment of the 
legislature of the subordination lang\lage is set 
forth in Ex hi hits 7-A and 7-B. And those are also 
found on page 4 through page 7 of the Currents. 

What we'll do tonight. is we'll have our 
State hydrologist or our Department hydrnlogisl 
iniroduci;>- yourself, Frank. Mr. Shcnnan will give 
you an overview of Policy 32. The suggested 
changes that we're hringing for you. Al1cr rhat, 
we will have public input. We'll then cluse the 
fomial meetings with the public input and have a 
question and answer session. 

Mr. Sherman introduce ym111;d[ 
MR. SIIERIVf/\N: T'm a geologist 
THI..:: CHAIRMAN: Ooh, gcolt)gist. 
MR. SlIERlvfAN: ThecurrcntSLalt: WaterPlan 

lbal i:i in effe,ct first adopted in 1976 !ht' p,1rts 
that relate to the Snake Rivt:r Basin, Policy 32 
basically unchanged when it was n::adopted in .1982. 

l (Pages 1 to 4J 
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l The text you have 011 pages 2 and 3 of the l 

2 Currents new!ilcltcr contains everything that wil I 2 
3 be parl of the policies directed towards the Snake 3 
4 River Basin. Some of those policies arc really 4 

5 the same thing~ that aln:ady appear in the 5 

6 eliisting State Water Plan. I'll skim through all 6 

7 of them very quick!)' imu tdl you which nncs arc 7 

8 changes and why or how they're changed, and some; 8 

9 of it will just say it's. existing language, 9 

10 hasically. 10 

11 \.Vhat we t1y to do is take everything lb.at 11 
12 was in the old policy, highlight it whel'e it's , 12 

13 t'eally a policy decision or statement by the . 13 

14 Hoard. Now, why are we changing the Policy .n at 14 
15 thi!, r.ime? Clearly becausi;: the agreement that the 15 
16 governor and Idaho Power Company entered into 16 
17 called for changes. They specified certain 17 
18 d1anges that they wanted the Board to niake. lf 18 

19 the Board can't make those changes in good faith, 19 

20 ii is conceivahlc that the agreement would fall 20 
21 thwugh. 21 

22 One olhi:.-r reason that I like to cite for 22 

23 changing the Waler Plan now even though it will be 23 
24 up for readoptlon in a f~w yearn is that the 24 

25 old -- the policy as it exists today allocates 25 

Page 6 

1 water It) i.pceific uses in the basin. Those l 
2 allooatiom, were hascd on the assumption that the 2 

3 rjver flow rnuld go down to 3300 CfS. That 3 
4 existh1g State W,ttt:r Plan frlr the Snake River 4 
5 Basin says the minimum lfow al the Murphy Gage 5 
6 below Swan Falls shall be 3300 CFS year-round. : 6 
7 That went in because at that time it's all we : 7 
8 could take Idaho Power's Water right down as low i 8 
9 as we wanted to, that it was subordim1.lcd_ The · g 

10 Idaho Supreme Court has said it's not : l O 
11 subordinated. There's a question abcml htiw far we 11 
12 could take it down under this current plan. 12 
13 The very first thing, it's re~lly the 13 
14 man~tgtmcnl criteria for the whole basin, is that 14 
15 the policy of the State shal1 he at the tlow at 15 
16 the Murphy Gage Juring the irrigation season shall 16 
1 7 be 3900 Cl'S. During the noninigation season, it · 17 

18 should be 5600 CFS. Thill i:; a change borh in the 18 
19 fact that w.:'rc raising the flow, raising the . 19 

20 minimum llow cstahlished for that point. and we're: 20 

21 splitting it between the i1Tigation and j 21 
22 nonirrigation season. : 22 
23 Certainly not precede11t setting in that rnosl · 23 
24 water rights hit a time least associated wit.h 24 
25 them. lke:msc there's so much water going past 25 

2 (Pages 5 to 8) 
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the Murphy in the winte1time, partic11larly 

.-,pring. it would spell that the difference betweeH 
the historic minimum flow of 4500 CFS and whatever 
the Watr;,r Plan and the State were trying to 

negotlat.e ,\bout. The diffr:rcncc between tkit and. 
say, 33 or 39 ]$ the dilforcncc between the 
wintertime 11ows th::11 sometimes arc in the tens of 
thousands ofC1:s, 12,000, 15,000, 17,000 CFS. You 

could afford to raise it a little more in the 
wi11tertirne_ So it's length ubea:;on on the 

minimum flow as well as rnise it. 
You'll note that, in this particli hr polky. 

it talks about zero flow of Milner Damn. That's 
in the ct1rrt:□ t Wawr Plan. continuation of that. 
Talks about" ilow of Weiser 1.if 4750 CFS. That's 

in the current Water Plan. We'ric also adding or 
proposed to a<ld flows for Johnson's Bar and Lime 

Point. These are two places in the river bdow 

tbc Hells Canyon complex. These lluw;; arc 
actually specified (unintelligible) lkensc that 
Idaho Power lias to operate in f Tel Is Canyon 

complex. 
111 the Watm- Plan today, it says "these 

flows are recogni:.!cd as a valuable rc,;ource," an<l 
actually lisrs thai part of the licmsc. Let me 

Page 8 

repeat it again, saying the Board ihinki:; that's a 
good idea. The intent here is to make it actually 
Stale policy that those flow.s should be 
mam.l.tined. What it does is guarantees tho:;;c 
flows in case the license -- the operational 
license at Hells Canyon complex will never he 
changed_ 

That's baskally Policy 32 as it states 
here_ And thal'i:l lhe criteria that says how 
you'l'e going lo manage the rest of the river. 

Now the policy 32A, Water Held in Trust hy 
the State. Tl's a n<;w concept. And the language 
is very brief here for scv<;.-ral rc;asons, 
particularly reciting thing$ that lht: legislature 
is supposed to do. You've got an existing plan. 
Youtve got proposed t'evisions_ Wdvc got things 
that the legislature is supposed LO accomplish by 
(unintelligible). 

'!his a policy ofldaho th,ll water held iu 
trust by the State pur~uanl to Idaho 
42-2038 and lhaL's the piece of code that 
reflects comprorni1>c agreement in Idaho Power 
giving up part of their watf..T right. 

They reallc)CaJt.:d some of the uses in 
accordance with the cri.l~-ria established by Idaho 

Tucker nnd Associatei;, Boise, Idnho, (208) 345,3704 
\H'fW.ctucke.-.net 
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code 42-203A. Those am !he existing criteria the 
Department uses for ,mn\ia.l watet' right, beneficial 

usl~, nonspeculali ve, and 42-203C. 
The water that's being held in trust by the 

State is that. water that Idaho Power had claimed 
.ind they ,U'e now, through the agreement, 

1·el1nquishi11g iise of. They're giving that water 

to the State. So that water i~ hcing held in 
trusL We always use the Swan Falls example 

becau.~e that's where the lawsuit started. Thal's 

where the minimum flows an: critic1d. Ami al Swan 
Falls, Idaho Power daimed 8400 CFS. They 
actually ~Jaimed more than that, but they only 

proved beneficial u~e of 8400 CFS. 
The Water Plan called for 3300 CFS. 

Historic daily low had bct.11 4500 CFS. In tbit-

9! 
1 
2 
3 
4 

5 

6 

7 

8 

9 

10 

11 

12 
13 

, 14 

15 

16 

compromisc agreement, the Stale agreed to set the 1 7 

flow of3900 CFS in lhc summertime. Idaho Power 18 
would not protesl any it-xistillg user as long as 19 
3900 CI;S W!;':J"!t, going lhroligh that gage during the 1 20 
summertime period. The difference between 121 
whatever ldaho Power claimed and this minimum flow 22 

is being held by the State to he used for other ! 23 
fllll'po~es. 

Now, bccau~c that water had been 

; 24 

! 25 
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adverse the water right.. 
Policy 328, Domestic, Commercial, Municipal 

and Industrial. The Water Plan today talks about 

allocating the volLtmc of water for municipal and 

industrial uses. Negotiators have put the 

agreement togdhcr to find the minimum CFS. lf 
you convert lhe allocation thal's in lhe Wakr 

Plan from municipal and industrial, it wmes oul 

lo aboul 144 Cl-'S. By including domc::s11c users, it 

was fr:h appropriate for us to raise that to a 
nice even number of 150 CFS. 

Now, any and all domestic users to the DCMI, 
we tend to refer to it, is not particularly 

important in that domestic users, in tcnns of 
con~umplion, really consumit a very small par! of 

the water. If you take today there are about 400 
CFS diversion on a average day for domesti~\ 

commercial, municipal and industrial uses in the 
basin, 

You stop and think about where the water is 
actLially used up, it comes down mostly it gets 

used up for watering lawns in the community. Mosl 

of the industries in the basin nol particularly 

watcr•consumptive. (Uninldligibk:) lhe water 

goes back to the river or it goes to the seepage 
_,,,,,.,,,.,,.,,,,,,, __ , .... """•ww•,w", ..... , .. • • • ....................................... _ ................... - ................................................................... , .. , .. -,.,-,,-, ... .,,.,.,.,_,.,.,-----~"'""-'''''""'~"•-""""-" __ _ 
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appropriated, Supreme Court recognized the valid 

claims on at least some portion of Idaho Power. 

The State does not have to give it oul as lhcy 
would the unappropriated waler in lhe Stale. We 

:ill know tl1at the right of lhc citizen to 

appropriate the Lmapprnpriatcd waler shall never 

be denied. This water is water that had already 
been appropriated, and it's being given back to 

. 1 

lhe Stale so the State can reallocate it. Tdaho 

2 
3 
4 

5 
6 
7 

8 

9 

Power can nse it until somebody else starts to use 10 

iL Idaho Power won't protest anybody else using 11 
thal water, as long as it meets existing State 12 
law. 13 

Part of the deal was they're going lo put 14 

some extra hoops to go through before you can gel 15 
that water to use. And those arc shown in the 16 

back of the agreement. I forget which exhibit 17 
number it is. I think it's called pL1blic interest 18 
at one time. Tt's basically a checkoff list thal 19 
the Depatiinent or someone has lo go through and 20 

say this is good for the economy of the slate; 21 
this impacts the hydropowcr base good or bad; : 22 
family farm could be impacted. Once they meet lh~ 23 
existing criteria and these new proposed criteria, • 24 
then the director can allocate Iha! waler or • 25 
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pond, soaks into the ground, recharges the 

groundwater. We're not consuming of much of that 

water. So 150 seems like a reasonable number to 
set a.side out of this block with new water the 
State has to allocate the new u~cs. 

The other thing that'~ important to remember 
about this orn: is that State Water Plan does gel 

rcvitwed and updated every five years. If this 

number's a bad guit-ss, and certainly 

(unintelligible), it can be changed in the future. 

Policy 32C, Agriculture. Policy of the 
Stale, according to this, would be !hat we set 

aside this water we have rtow to manage, we set 
aside some for domestic, commercial, municipal an<l 

industrial. You want the re~t to go to 
agriculture. But because this is water that's 
already been claimed by I<laho Power and being 

relinquished to the State, it will have to go 

through the same set ofc1itc1ia, the family fa.1111 

tradition, effect ofhydrnpowcr, the benefit of 

State economics (unintelligible). 
In the old-- in the existing Water Plan, 

the plan specific~ that it \vould like to sec so 
much minimum new agriculture development. Thal, 

of course, was ha~c<l on <lriving the river dmvn to 

3 (Pages 9 to 12) 
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1 '.BOO CFS. What this proposed language would do is 1 
2 say that while the water is available, encourage 2 

3 its use for that purpose, we would not like to sec 3 

4 more than 80,000 acres in any four-year period of 4 
5 new lands come 1111(kr tkvdoprnenl. 5 

6 lt ::it:tually is constrained. Of course, it's 6 
7 not ii ni::ijor constrain! righl now if you look at 7 
8 the records for the United States 10 years 01·, 8 
9 we're finding an average new gi-ounds coming in of 9 

10 only like 17,000 atJ"es per year. So 80,000 aCt"es 10 
11 in a four-year period is t"Oughly what's been 11 
12 happening in the last few years, probably 12 
13 something we can live with unless the agricultural 13 

14 turns around might have lo be -- you will nevtT : 14 

15 have tu worry aboul the 80,000 being !he top 15 

16 figure. 16 
17 Polley 32D isl lydropowe1·, It says that the 17 
18 policy ofldaho shal I be that hy<lropower use he 18 
19 l'ecognized as a beneficial use of water. That's 19 
20 already the case, actually, because I'm saying the 20 
21 depiction oftlows below the minimum average daily 21 

22 flow set fo1ih in Policy 32 is not in the public 22 

23 interest. 23 

24 We all realize and recognize that the 24 
25 agreement, per sc, is a compromise. For an ld::iho 25 

1 

2 

3 
4 

5 

6 
7 
8 
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Power to agree to relinquish certain of their 1 

claims, the State agreed that the minimum flow scl 2 
by the Water Pla11 would be a fim1 llow. Any 3 
depletion hdow that flow WOLt!d not be in lhc 4 

public intcrcsl. Idaho Power is, lhcn:fon::, 5 
assured of at leasl 3900 ClS in the river. 6 

Now, one asked why everything is key to 7 
Swan I-alls. And l said earlier that was the 8 

9 thrnst of the court case. In reality, of course, 9 
l O Idaho Power had a different clai111ed water right at 10 
11 eveiy one of their dams in the system. As paJi of 11 
12 the agreement_, they have said, as long as the 3900 12 

13 goes past Murphy, we will not take action or ask 13 
14 for our claimed rights at any of the other 14 
15 ~tructures. So the 3900 is really imp01iant. 15 

16 Now, in terms of diversion from any 16 

1 7 particular reach of the.river, the State may, in 1 7 

1 B actuality, have more water held in trust than the 18 

19 difference bctwccn 8400 and 8900. The key force 19 
2 0 is at Murphy. As long as the State has 3900 CFS 20 

21 going past Murpl1y, Idaho Power will not object to 21 

22 not n;cciving their right to any of their other 22 

23 darns in the system. 23 
24 Policy 32R, Navigation, TI1is is basically 24 
2 5 the same language that's in the Water Plan. The 25 

4 (Pages 13 to 16) 
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policy of Idaho shall he that water sufficient for 
commercial and recreation navigation is provided 
by the minimum tlows in the Snake River. The 
commercial allegation lhey're refrning to hen: is 
basically that !his takes place below the Hdls 
Canyon cumplcx by people nmning through Hell's 
Canyon itself. lf 3300 was a target value, by 
raising it to 39, the Board feels there's going to 
be enough water (unintelligible) for recreation 
purposes. 

Aquaculture. This really contains two 
policies. One, first part ofit, policy oflcbho 
shall be that \Vatcr necessary to process 
aquaculture products be taken frum the DCMl block 
uf water. Person wants lo wash, prepare fish for 
market or whatever, that's a commercial venture. 
Someone wants to apply for a water right for that 
purpose, that should come under the domestic, 
conrn1ercia.l, municipal and industrial use. 

Second pa1i is a little more comp I icatcd, 
but it's actually in the existing Water Plan. It 
states that the minimum tlows provided at the 
Murphy Gaging Station should provide an adequate 
water supply for aguacullure. However, ii is 
n::cognized lhat ii may be necessary lo conslrud 

l?age 16 

<litTernnl diversion fauililies than presently 
exisl. 

A good portion of trout farmers in the state 
rely on spring flows in the Hagemrn.n reach, the 
Thousand Springs area. With n zero flow set for 
Milner Dam during the summertime, conceivably, 
most of the water in the river by the time it gets 
to Murphy Gage is going to be water that came out 
of Thousand Springs, We have to keep :WOO going 
down there for the Murphy Gage. It's going to he 
a fair block nfwatcr coming out of Thousand 
Spring~ because (unintelligible) gage. 

However, a water right does not necessarily 
guarantee a citizen the need for diversion. It 
allows you tn use the water of the Slate al that 
location. Conceivably, if the spring llows 
continue to increase as they have for the pasl 
30 years, a trout fanncr, for example, may have lo 
uhange lhc diversion slruclurc (unintelligible) 
springs. In worst case situation, mighl have 
lo dig a well. His priority date, his water right 
would be unchanged, but his means of diversion 

might have to change. As I say, it appears at 
this time fairly unlikely becau~c of the 
requirement of the '.WOO CFS minimum flow. 

Tucker and Assnciates, Roise, Idaho, (208) 345-3704 
www.etucker.net 
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Policy 32G, fish, wildlife and recreation. 1 

2 It is he policy of the State that the minimum 
flows are sufficient and necessary to meet the i 3 
minimum requirements for aquatic lite and wildlifo 4 

and to provide water for recreation in the Snake 5 

River below Milner Dam. 6 

When the State Water Plan was originally 7 

adopted in 1976, that, of course, was a real 8 
stickling point about the minimum flow at Mu1phy 9 
Gage. It balanced future developmental uses 10 

ven;us fishery and wildlife situation. At the 11 

time, in '76, the Board finally gets compromised •• 12 

on 3300, and acknowledged that that is not the ; 13 

optimum flow for fish and wildlife, even for •• 14 
- I ] 15 recreationa purposes. . 

I think the negotiators and the Uoar<l both j 16 

frcl that hy raisin~ the minimum flow i_t~ the Water! 1 7 

Plan, we arc hclpmg Lhuse values ont. lhey j 18 

would -- Hoard would still not claim that these ) 19 

are optimum values. They're better than what the :: 20 

Water Plan is now. And they will protect those '. 21 

kind of resources to some degree. i 22 
Policy 32H, Water Quality and Pollution : 23 

Control. In a state where we have n:al cDnc'.:rm: : 24 
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storage is being made. The intent is lhat that 
detemdnation would be made by the Uiredur of the 
Depa11rnent or Wakl" Kesources. 

Why have this policy in here? l think Lhe 
real i-eason is we're claiming to be anJ are, in 
foct -- our posillon in the Snake River Uasin 
where we can't meet ldaho Power's water right. 
h's a legitimate claim that's hcen on the bill 
for years and we can't meet it. If we' re so 
water-short, we should be making the best use we 
can uul uf the water that's in the system. 

Now, we all know Lhat, in mosl years, 
October 1st, the flow over Milner Dam increases 
dramatically. This happened to be a good rain 
year, so we went up to 12,000 CFS past. Milner Dani 
on October I st. That's because the water master 
has to make space for next year's mnoff. 

There arc waters Lip there that sit in the 
reservoin. thal could be used, in theory, but arc 
not. Why aren't they? There are really sorne 
legal and social barriers to using that water. 
The negotiators asked the Board to put this in the 
Water Plan, and asked the Hoard to accept the 
responsibility to ask the questions. Ts there a 

25 about the quantity available of water -- of water : 2 5 way we can make better use of our water. l think 
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available to the '.:itizens, it doesn't seem like a 1 
gouJ idea we could take good water to mix it with 2 
bad water so somebody could get rid of his waste 3 
water. The Board feels that there arc enough 4 

St.ate and Federal environmental laws on the books, 5 

that arpear to he corning on the books, thal water 6 

qua.lity should not be a major problem in the 7 

State. It can be regulated by mles and taw~. 8 
"ll1ey do not Ced it's a b1mefieial use of water 9 
where yml take good water and mix. it with bad so 10 
somebody t:an beat a law. There ought to be a 11 
belier way to handle water quality problerns than : 12 
that 13 

Policy 321, New Storage. There are two 14 
polieies incorporated in what's basically one 15 
policy here. It's fairly complicated. They're 16 
required by the agreement. The \vatcr Board has 1 7 

already received conflicting testimony about this l B 

particular policy. . 19 

Let's go with the ve1y first part of it. It 2 O 

is the poli\~y ofldaho that maximum use must be 21 

made of the existing storage facilities in the 22 

basin. New storage upst.ream from the Murphy Gag 23 
should only be approved after it is determined 
that insofar as possible, maximum use of existing 

24 

25 
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under the laws and nlles and regulations that are 
in place today, the director would find that we 
can'l Jo much else. 

Then: arc some unallocalc<l waters 
{unin!dligible) Llrnl are available. Uut once 
Lhat water's taken up and it's {unintelligible), 
there really isn't much more water in the system 
that's not allocated. Then why is it the excess 
most years? H's because a man who has water 
behind the federal reservoir cannot sell that 
water a~ prope1ty. State has a water bank and 
rules and regulations to move water aniun<l. We 
can sell it and huy it. Cc.mm1ittcc 9 uses it to 
some degree in the eastern part of the basin. But 

a person who can't sell his water for a pmf'it 
( Lill intc 11 igiblc). 

There's anoth(;r reason a person i.;annot sdl 
or lease water from behind a federal reservoir for 
more than one year at a time. If he wanted to go 
in and start surne kind of new kind of development, 
be it agriculture industry or whatever, you could 
only be assured of the water supply in a 
year-to-year basis, you wouldn't put trlLLeh money 
in. I don'l think any banks would back you 
cilhcr. So i.:vi.:n though there's a lot of water up 

5 (Pages 17 to 20) 
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there that sits there sometimes for year after 
year after year, remember, one can have a full 
flow right and a full stored right for the same 
piece of ground. 

An irrigator could not meet that water 
one year in 10, one year .in 20, TI1e City of 
Pocatello has water in storage for an emergency 
situation, provided an increase in population or 
Pocatello. Right now ifil callN for lhal water, 
thcy'J havc to have pumps in the river to lry lo 
catch il as it wt.:nl by because there's physical 
way for them to get that water. But they own 
water that they've never called. 

There are barriers that the State puts up to 
more efficient use oft.hi~ water. You don't use 
your water once in tive years, you could lo~e here 
in Idaho. If you have water, and beneficial use 
is irrigation on a pil't.:t' of property, you can'[ 
sell that water lo another consumptive user 
because that's (unintelligible). Only way you 
could sell that water off would be to reduce the 
amount of water you use for proven beneficial use. 

Serves as a big social barrier. These 
one-year restrictions tend to protect the 
agricultural interests in the area because no 

Page 22 

cornmereial guy can come in and buy that water 
on one-year, one-year basis. And if you want to 
protect the agriculture economy and the basis of 
this portion of State, and maybe that's a good 
idea. So that's a social barrier to the more 
efficient use of the water. 
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\Vhat the Board has agreed to do is try and 7 
ask your reclamation, congressional delegation, 8 
Some of the keys to these people, can these laws 9 
be changed so that nn October I NL, a big rush of 10 
water goes into the mouth oflhc river, we're 11 

going to shut it off sometime. People that wanted 12 
water and couldn't gt.:l il. 13 

As I said earlier, if llw director had to 14 

make a dctem1im1lion right or no[ right away, he'd 15 
probably have tu say wihe doing the best we can 16 
under the existing rules and regulation of the : 1 7 

laws. 1f we can't change thuse laws, then lhcrc'N : 18 
still going to be a detennination, l'm sure. : 19 

The second part of this proposal policy -- : 20 
proposed policy -- I turned it around -- applies : 21 

only to the reach of river below Milner Uam and ! 22 

above the Murphy Gage. As part of the trading off: 23 

back and forth between the Stale and Idaho Powi.:r,: 24 

Idaho Power wanted to prutet.:l their winter • 25 

6 {Pages 21 to 24) 
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operation system schedule. It's key to Idaho 
Power. Plenty of demand for power in the west 
coast in the wintertime because there's so much 
winter heating going on in that area. Nights like 
tonight arc going to put a load on Idaho Power for 
electric heating in Idaho. And they can, during 
the wintertime, of course, till Brownlee 
Reservoir, the only storage reservoir that's 
en(:umbered, Su they wanted to assure thcmsdves a 

continued tlow dllring nonii-rigat-Jon season. 
The policy l'eads, "approval of new slorage 

projects that would divert water from the main 
stem of the Snake River between Milner and \1urphy 
during the period November l to March 31st should 
be coupled with provisions that mitigate and 
impact such depictions would have on the 
genera(ion ofhydrupower.'' 

The le.>.t !hat tries to e.,;,plain it can't go 
ve1·y far for several reasons. Principally, !he 
11egotiators who put the agreement together 
couldn't agree on the mitigation question. They 
did agree that the word mitigation should he used. 
Mitigation being lessening the adverse impact, not 
necessarily compensating Idaho Power dollar for 
dollar or volume of water for volume uf wak-r. 

Pa.ge 24 

They ldt this opc11 to the Board to resolve at 
Nome foture date. And I gucsN if the agreement 
comeN into place, the first project the director 
has that he's ready lo take to the Board for 
guidance on mitigation, they'll have to Jo 
something. 

Clearly, if you're going to talk about the 
adverse effect on Idaho Power's operation, we're 
going to have to look at each project as an 
individual project. Depends on the volume of the 
water, the timing of the diversi.on, timing of the 
return flows, ifthere are rehm1 flows. It's 
g<iing to be a very complicated procedure. And 
it's going to go project by project. And there 
will never, probably, be anything more than a 
broad set of guidelines. But anybody who wants to 
dive1i water from that reacl1 of river during the 
wintertime for storage purposes shall have to come 
to an agreement in tcm1s of mitigation for (daho 
Power. 

Someone asked a question today itnd asked for 
a Nimpk description. I said, you'll have the 
director of the Dcpaiiment of Water Resources in 
the ring with the applicant Idaho Power and you'll 
have the Water Board acting as the judges at 

Tucke1· and Assndates, Roist\ Idaho, (208) 345-3704 
www.etucker.net 
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' Page 25; 
ringside, Hopefully it won'l be that bad, but it 
could be. 

' 
1 1 

2 

We're on the policy, Stored Water for 3 
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the aquifer. We can't get that water to the river 
because the State law's going tn say you have lo 

get it there. 
Management Purposes. lf there are at this d,He 4 In Colorado, they operate under a syswm 
unallocatc<l waters in the system, and if the 5 that I think we're going lo sec morn anJ rnore --

6 _ Oepartment or Waler Resources is supposed to 6 something more like ii happening in !Jaho. And 
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manage this whole system down to average daily 7 that's called conjunctive use. An<l when a junior 
flow at one point, and a certain magic numhcr lhal ! 8 groundwater person wants the right lo pump 
varies from summer to winter, I don't think we can i 9 groundwater in that area, he has to have a 
dD it. Okay. We can do it if we're very, very 1 o guaranly that he has the surface water available 
conservative and we hold onto all the waler lhaL's : 11 lhat can be called on if the river flows well 
in the bc1sin and don't issue vcry many pennits, j 12 below a certain number. 
We can always be on the safe side, we think. If ; 13 Now, ifwe wait until we get to that kinJ of 
we tend to be even part way liberal and st.art i 14 situation here in l<laho and lhis unallocaled water 
issuing rights, particularly on the Snake, 15 is alrea<ly gone, il's going to be very hard for 
Payclte, now remember zero flow (1f Milner, high , 16 the individual groundwater pumper to come in and 
flow can sometimes occur in the summertime. All ; 1 7 ac4uirc sorne kind of insurance to cover up for his 
the water in the river is {unintelligible). j 18 negligent act in spring flows. The State llas a 

So the director has to look at the river , 19 big block of water, the State could lease it off, 
1 

flow and river rights. An<l he has to Jook at the : 20 sell it off in small chunks. 
aquifer and how many new applications, how mucli 21 So the Board is recommending that through 
(unintelligible) <lo you draw from up there. You ! 22 some mechanism, the State acquire some waler so 
tly and balance those so he never goes below 3900) 23 that we don't have to be ultraconservative in 
lf11c were to ~o below 3900, no one who's in place! 24 issuing water rights. - ' 
and can prove beneficial use upon the signing of : 25 Mr. Chaimian? 
........................ ••••••••••••••••••••••••••••••••••••••• .. •••• ••"•" •'"""~"w•mmsese• .. ••••••••••••••••••••• .. •••••• .. ••••• .. ••••••••1'•••••• .... ••••••••••••••• .. •••••••••••••••••••••••"••"••••••se""""•-w .. • .................... ,,.... .. ,m,-, ............ ,_••"•""•••••••••••••••••••••••••••••••••••••••••••• 
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the agreement Outuber '84, Idaho Power cannot I 1 

issue a call for water against them. Idaho Power • 2 

can issL1e a call for anybody who gets a waler 3 

right after that date, or proves their beneficial 4 

use after that date. 5 
We all know tl,at if a guy's pumping oil )O 6 

or 50 miles from Thousand Springs, and the 7 

director goes and shuts him off, he isn't getting 8 

very mud, of Thousand Springs. You won't be abl~ 9 

THh CHAIRMAN: Thank you, Mr. Sherman. 
We'll now take public testimony. And the 

Board will first call Ray Goff. 
Ray, could you plcasi: i.;umi: lo (h~ ruiki;:, 

State your name, addr~ss and (i;:leph1m~ numhe1· fm 
thi.; rcconl, pl~11~~. 

MR. (,OFF: 1 'll waive my ~tatement 
(unintelligible). 

Tl II•: Ct·IAll{M/\N: lhe record will show Mr. Goff 

to see it. The actmd impact might not come until ! 10 wflives. 
wintertime. You can't shut off the junior river : 11 Hoa1·d would call Bill McManus. 
man and not shut off the junior downwater pumper.: 12 

Or it's not fair. i 13 

So whal the lloard is suggesting J1ere is that j 14 

the S!a!c acquire some water so when the / 15 

Lkparlr.nent gets down close to .1900, if they make .'116 
mislake, they can {unintelligihk) it by calling · 17 

for some water that they already owned in the ; 18 
river. That water wouldn't have to sil there idly 1 19 
yl'ar after year. It could be put through the i 20 

water bunk. Could possibly be sold to Idaho Powei 21 

Blll, please give us your name, addrn~~ an<l 
phone number. 

MR. McMANUS: Supposed tu talk lhruugh this 
down here? Maybe it':; working, maybt~ i!\ 1wL 

Just speak up lou<l enough ()Vi;:rybudy <.:Hn hei"ll'. 
I'm Bill McM::mu~. l'm in Ro\lle l iri R1Jpert. 

My phone is 436-3451. 

My first comment i~ in accord;"Jr1ce with the 
adjudication. I'm ~pi:c1kiug J-;.11· my~el r,111d not as 
a member uf the Minidoka I rrigat.ion l)i~trict as to 

or some other (unintelligible). Rut it would be • 22 which I'm a mcmbi:r uf. newly a memhe,· of. 

nice to have it there when we get down lo the 3900 ! 23 
number. And the Department says, please scoot up\ 24 
Quite honestly, we've issued too many permits on j 25 

The ::H.ljudicalion, t1.1 me, seems like 
something that everybody\ going to have lo be 
involved with. It's gon~ un for a lunger period 

7 (Pages 25 to 28) 
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of time in the grmmdlaying of it. It's hccn 1 

going on longer than I've been involved in the 2 

fanning. So it's somt:thing that's heen coming a 3 

long time. 4 

If anybody who's worried about their water 5 

right hasn't heard about ii or doesn't understand 6 

it, they better get with it right away, 'cause, 7 

like it's been presented to me, all you have to <lo 8 

is go through some simple procedures and get 9 

yourself down as being known that you have X : lo 
amount of acres water coming to you, and that you : l. l 
have a water right for however many acres prima1y; 12 

Maybe ym1've hought ~ome since then that are at ! 13 

an -- any Lime up until the adjL1dieation takes : 14 

place, lf it's all made clear and on paper hy ; 15 

March 1st of'85 or October of'85 or whenever ii ! 16 

takes place, those people shouldn't have anything i 1 7 

to worry about. And that seems to me to have j 18 

s(1mcthing to do with Swan FaJls the way it falls i 19 

in with the groundwater and new permits. , 20 
Everybody, if they have taken care ofit, it seems j 21 

like that should go on. ; 22 

Just from my own use, I'm for it. And what , 23 

I learned a eoL1ph: weeks ago in Boise i~ it's not 24 

that involvernenl. lt's a small price for those 

Page 

who do have lo come up with the amount of money, 1 

which seems lo have been determined long before I 2 

was on the scene. 3 

As far as the Swan falls, the number 4500 or 4 

4600 acre feet -- is that right -- that continues 5 

to come ur as being the lowest amount of water Ei 
ever recorded, am I right? 7 

UNlDENTJFJED VOICE 4600 CFS. 8 
MR. MeMANlJS: CFS, okay. And that's 50, 60j 9 

70 years, basically. At 3900 feet, you got : 10 
600 fret ur better of leeway. Or anybody who ; 11 

doesn't look fOT conserving their water, from here 12 

on out, water's getting squeezed pretty tight. 13 

That's just going to be another thing to give 14 

eve1ybody the initiative lo work towards 15 

conserving that waler. So even though we have 16 

600 feet of barrier between 3900 and 4500, some 1 7 
reople don't like that idea. l heard quite a bit 18 

of that in Boise. Everybody's opposed to going"" 19 

letting it come up in 3300 to 3900. Thal just, to 20 
me, seems like there's nothing the maller with the 21 

way it's been proposed. : 22 
T know I could pi-obably get into a pretty ; 23 

good battle with some local water users over that, : 2 4 

but if it's gone on for this long and it's never : 2 5 

8 (Pages 29 to 32) 
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gone below 4500, what'~ to wor·ry ahoul ~I. ]900? 
And like you say, there might, afte1· (he 

adjudication, he a few permits i~sued, ~ liu.le 

here and a little there, and with all the things 

that you're looking at a~ far a~ extra wnte1· in 

storage. and ifwe can keep all our stomge at n 

hundred percent -- brought that up earlier, you 

know, some of our water we've lost at Jackson is 

down 11 [ittk bit. That's for service water use, 

hut ever1(.ual ly, (hat's water that's in the whole 

upper Sr1r1ke Riwr mea. So as long as all those 

wmers ,H'e 11p ]900 fo~(. tu me, scr.ms like a good 

figure. 

That's really all I wnnted to st,He. 
THE CHAIRMAN: Well, let•~ see ii'we have:: 

imy tJucstions from the Board. 

Mr. Kramcr'1 

MR. KR.AMER: No. 

Tl IE Cl IAIRMAN: Mr. Rydalch? 

Mil, RYDALCll; No. 

THF CHAIRMAN: Mr. Shnwver'? 

MR. SHAWVER: I don't bavc:: any, 

THE CHAIRMAN: Thank you, nil!, 
MR. McMANlJS: f,-rarik have anything'! You kind 

of looked at me like maybe I had something l 

Page 32 

rnis~cd there. Okay. 

THE CHAIRMAN: We'll gtt Ou!' l.esl.i1r1(1r1y ovt.--r 

and we'll get into some que~tions and answer~ 

here. 

h then; anyone else who would like to 

t.c;:s(ify at !his timi.;? 

ll"not, w~ill 0lo~~~ th~~ public testimony 

po1tion. And 1\1 like;: to -- you might. make note 

that the HorJnl will rc;:i;c;:iw wrilt.cn kstimony 

until Fehru,\ry 22nd. Arid t.h11t mm b~: si.;nt to the 

Water· Resource Aotml hc;:r~: ill St11l.: Hous~\ 13oisc. 

Jdaho ~3 720. 
So we'll now open il up I.(! qu~~linn~. 

Yes, ~ir. 

UNIDJ:::NTI FIED VOICF: Y~111 may h11vi:: an~wcn:d 

this before we came, bul what. w11~ 1.hc;: main n;:a~on 

for raising it from 33 to 39? 

MR. SHERMAN: That's a lnng dr·,1wnoul. ,in~wi::r 

if you really start at the beginning. I gues~ 

that's the best way to do i1.. 
As you know, the Supren1e Cnurl. ol" ldahl.) ~aid 

that ldahn Power· Company had ,in un~ubord·im1t~~d 

right at Swan I-alls. And I.hey s~n1. b,1ck t.o 

District Comt the que.~tirn1 ol"li1_1w m\H,:h Jh11t watt~r 

right amounted tl1. ldal11_1 Puw~:r had d::ii1m:d /HOO 

Tucke•· und Associates, lloise, ldahn) (208) 345~3704 
www.ctuckcr.net 
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well, they claimed more Lhan that. Of course, 
!.hey ruled that their claim of 8400 was a 
(unimelligihlc) claim. But Lhey had nor been 
receiving water fix a number of years in 
summertime. And they senl back to District Court 
the question of what their water right actually 

i 
1 1 

2 

3 

4 

5 

6 

was. 7 

State was prqiared to merely reargttc the old 8 
queiition. Fdl Lhat subordination had -- the 9 
whole issue of subordination had totally bi:en ; lO 
resolved because the very narrow views of the : 11 
Supn:me Court Judge on the agrcerm:nt and the 12 
language of the agreement, tht." original agreement 13 
ber,,veen the State and lJaho Power, 14 

The State also fdl that it had a legitimate 15 

argument that (hey had constitutional rights to 16 
rcgL1latt:: Lht river for hydrnrowcr purposes. H's · l 7 
not clear what that exactly that means. I think 18 
most people felt that they could cul the lfow down 19 
the river if they wanted. and they didn't have to 20 
worry about its impact on hydropower purposes. So 21 
it looked like \vc'rc going to go back to court to 22 
start over the whole darn process and try and 23 
decide hnw much water Idaho Power ill really 24 
entitled to 1n Lhe rivet·. 25 
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Now, lht: senate passed a hill called Senate- l 
Uill I I 80 which allmvcd the governor Lo emer into : 2 

an agreement ,vith Idaho Power. 1t was designed tr! 3 
release or prot.eet those people who are existing · 4 
users. And when he said let's negotiate this pmt 5 
of the deal, at least, Idaho Power and the 6 
governor decided lct'H de, Lht~ whole thing, see if 7 
we can get a compromise, So they looked at the 8 
State Water Plan, which said if the State had won 9 
tl1eir case :md Idaho Power's water right was 10 
really n:t!u.;ed in some fashion tn 3300. that was : ll 
going lo be the flow in the river. 12 

They looked at the historic flow of 4500, 13 
which would probably have been the flow ifldaho 14 
Power had won, totally-- nearly tutal victoty, 15 

And so, okay, we got two nurnbcn;, 4500 and 33. 16 

Let's just split it in half is actually what we 17 
did, The 1200 CFS difference between what the : 18 
historic low flow has been and what the State ! 19 

Water Plan caJls for. We ~pllt it ia half. ; 20 

Now, that may have been the start.in,;: point. : 21 
or that may have been al ;my poim, because no one1 22 
in this room was actually a party sitting on the 23 
association. So it rnprescnlH u (.,ornpromise on j 24 
both sides, Idaho power's giving up -- both j 25 

Pa.g~ 35 

people would }rnve -- many people would think Idaho 

Power could al lea£.t have won the amount of water 
they had that been receiving. (U11intelligible). 
Soil was a wmpromise, Arid it wa.~ a .50/50 split 
ci;mpwrnise, Hut in order to stick with that, each 
side gave up something (unintel.ligihk). 

l'he other thing, besides starting the court 
~~ase all over again, which could have been ;:mulhcr 
five, ten years, the Department ofWalL'r Resources 
had declared a moratorium on issuing any permits 
in the basin above Swan Falls until this question 
was resolved because the Depal'trnent was thrown in 
lhe s1:1me 11wkward .~it.nation ldahn Power was. If 
lhey h,1d co go hr.ick and try and somehow find water 
fur Idaho Powe,·'~ claim of 8400 CFS, the 
Depa11ment (unintelligible) shut off 
(unintelligible). So the Dcp.artmi;:nt s,iid, 

clearly, we can't be going around issuing new 
permits until this thing's sulved, And if it took 
live or lt"n years, that w,1,; another five or 

lt"n years nobody in the hasin could a new 
water right. 

(Whereupon, Tape 3 conclude;; and Tape 4 
begins.) 
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THE CHA.IRMA:\:; Yc:s. ~ir. 
UNlDENTlflED VOICE: All of these 

111::goliution~. l S\lppose that there's ample 
provisions in the plan to take care of such a 
thing a:. ihve diverted the Bear River over into 
1he Snake River drainage'! 

L.NlDFNTTFIFD VOICE: The plan doesn't 
contemplate that. 

(Unintelligible.) 

l JNIDENTIFIED VOICE; 1 Jon'! tbink the plan 
should. This plan -- well, lht: plii11 <:ihould --
let's not say lh1:1I. Plan should i;om;ider that. 
But the changes lo the Water Plan, in the 
reflection ur Lhe agreement principally relate to 
the lnnount of water that Idaho Power had claimed 
which has been regarded as appropriated water. 

The new Grilerfa for i~suing a water right can't 
,ipply lo any unappropriated water. It only 

applies to tho~e waters that Idaho Power haJ a 
daim to. So if new water is diverted into the 
::;ystem, they would he regarded as unappropriated 
wale!'$ in the State of Idaho and arc availablt" for 
;;ippropriation 1ises. 

Tilt:: ClJATRMAN: And the Board will taklj care 

of tbat if that --

9 (Pages 33 to 36) 
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liNTDFSTIHED VO(CE: That's a good p1Jint. l 

MR. SHERMAN: This is just to e-xpan<l on some, 2 

chin gs I said earlier that sort of relate to this. · 3 

The :!900 il'ii a magic number i.~ all I can call it. • 4 

Any user who is i11 place and prove::; the beneficial 5 

use before ~igning the of the agreement is safe 6 

from the water call if the flow goes below .'.\000. 7 

lfthc flow goes below 3900 at sometime in the 8 

foture, Idaho Power will call upon the State to 9 
supply watm and the new appropriators, those 10 

people who kept their water right alk,- the signed 11 

agreement will be the ones who the Deparlrm:nl U 

determines who to supply th,11 watet·. 13 

So in a real l 930'~ rfrought Sthrn.t.ion, we 

don't think we'll he at 1900 under existing 

condition, because we've taken existing 

tkvclopmcnt, loaded facts into the computer put 

in th.:: ,,,realht'.f cyde in the 30's, and we come down 

to 4500. 11 malch1t,:; whal wtt-'ve. dont:: 
( unintelligiblt:: ), 

So the exh,ting user vary in accori.fa1H,e h.' 

the agreement is protected from call, even ifit 

goes below WOO. It's only the person':<: watel' 
right is junior to the signing of the agreement 

could be called upon to supply the water to meet 

P~ge 38 

that flow. 

THE CHAIRMAN: Yes, sir. 
LNIL>E:--:TlflED VOICE: You just made a 

statement there anything signed or belor.:: !ht:: 
agreement. Now what about permits that weren't 
completely fini~hed during that. I'm in that bo<1l 

14 

15 

16 

11 

18 
19 
20 

21 

22 

23 

1 

2 
3 
4 
5 
6 

right tl1crc. 7 

MR. 8HF:Ri'vL\N; The language in the agre-ement 8 
says beneficial use has to be pt·oven. If you 
could fill out a proof of use card and have eno11gh 
people to back you up that you're using it, ynu 

w1Juld be okay. If you're not, you're stuck, and 

you're ,1,:oing to have w meet those new c1itcria 

and legislation (uninLelligiblc). You would be 

pro,~essing first before any new applicants come 
111, 

9 

• 10 
11 
12 
13 
14 
15 

:16 
U;,IDEN rIFlclJ VOICE; l have part of it in, ! 1 7 

permit in part. I've g,;,1t a pmnit for two wells. : 18 

One well w,1s in st:rvict: prtor lo this, ! 19 

MR. SlifRtvl.AN; Ml'. Dirtcwr, t:an you help me ! 20 

on that one? ' 21 

THE DTR.ECTOR: Sure. 22 

The one that was in woulu be covertxl. The • 23 
other one is not in, and h,1:s nu! been developed, 

then it woukl n1Jl be cove.red, 11 would be subject 

10 (Pages 37 to 40) 
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t<1 the .WOO. 

MR. SHERMAN: I gm::~~ lhe an::<Wt;ll" is what1..,-vcr 
beneficial u;;e you C,lll pnivc;: you'n;: ..:t1vr.,,-~d. 

UNIDEN'lll-'11-<:D VOICF: Mr, Clwirm,m, th.:1t 

c(,vering all tho:;e use~ cli.11 iir~ pri=~i;:ntly h,:ing 
made is an addicinnal reason for the gc;:n;;rul 

adjudication of the Snake B11,;in, f-it::t:11U!:lt: ull lhti:;,; 

uses arc identified and they're prciven. /\ml I.hi= 

power company and everybody else will have to live 

with all thtlSC uses. They can't come in and say, 
wdl, that wtisn't in use, because we'll have gone 

lhrvugh Hit: pn1c1..,~i; of i<lcntitying all and 

yes, ii. hii~ hi;:~:n. Thti~u u~cs, tht.:n, would not be 
i:;ubjected to lhal }9{)0 Cf7S rule, 

THI:: C::~IAIRMAN: Hill, di1I y<iu huv,: qul.l~tions? 

MR. McMANIJS: Well, I wm,just going to ,i~k 
about that adjudication a11J lhM day MOi.;lobt:r 

24th; is that right? 
CNIDENTIFIED VOICE: Which the signing 

of the framework or the signing of the agreement? 
MR. McMANllS: Th~: :,igning of the agreement. 

LJ!\IDH:'-fflrlf.11 VOICE: The agrc~mient7 October 

25th. 

MR. McMANlJS: So fmyh<)dy wh~1 h,1;; fth:d prior 

to he all right Hut if' lhe 
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adjudication, ~ay, .5tarts on March 1, what about 
anyhody who falls in that time frame there? 

MR SHERMAN: Let's talk a little bit about 
what the adjudication docs an<l how simple it can 
be and how compliuatc<l it can be. 

The language in th~ agretn11.,·11t specifics that 

users who can prove beneficial use before October 

25th, 1984 will be proteclc<l by th<.: agreement &nd 

Idaho Power has agreed nol lo call lhi.: waler from 
them. 

The mec-hanics of adjudication are fairly 
straightforward, Part of the Wat.er Resources goes 

to coun, and the Court directs the Department to 
proceed with the adjudication. Department takes 
iLi; records. And in either -- through the Court 

s1..."11ds notices to either all people in tl1e distric1 
or the hasin or water rights in the basin or 
landowners in the hasi.n. Not clear yet which of 
those mailing techniques or forms are used. B\H 

in theory, cvcrybo<ly in the basin who is or ccmld 

be using wall:r is cont,lcted by tl1e Department. 
Thi.: Department has staff that goes aro11nd 

every lillk: county coutthouse and in other 

places, actually, And they have the water rights 
for that area witb them. And they ask the 

Tucker and Assodntcs, Boise, Idaho, (208) 345-:'704 
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1 landowner and water user tu come in and Lalk t.n 1 
2 them about their water righL. The Department 2 
3 shows the individual what they have on record fo 3 
4 · Doise and in Twin Pal!s (unintelligible) about 4 
5 your water right and your L18e of water. 5 
6 The key things, of course, are you want land 6 
7 irrigated, you want water you divert, when that 7 
8 diversion firnt took place, and when you proved 8 
9 beneficial use of it. And then the former guy 9 

10 sits down .:ind says, yeah, this looks -- agrees 10 
11 with wh,1t we have. And if you're happy, we're 11 

12 happy, and this is how we're going lo file with 12 
13 the Court, prnviding you're not using twice as 13 
14 much water as you're legally entitled to or 14 
15 something like that. 15 
16 The Department compiles all this information 16 
1 7 that's been checked with the individual people. 17 
18 ln some cases a field staff will actua.lly go out 18 
19 and verify the amount of acreage their inigaling 19 
20 (unintdligihle), make sure the work is <.;umpleted 20 
21 and as accurate as can he. And then give it lo 21 
22 the Iloard and to the Court, and they are listed in 22 
23 chronological order so that once the water 23 
2 4 master -- or if a water master were ever in place 2 4 
25 you'd know your shutoff as a junior user in the 25 
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area. l 
Paydle river sys(em is.iusl ending up in 2 

ad_judica!ion. And there were 9,000 some watet 3 

u~er~ in thal syst.em, And we',·e down now to abc111t 4 

11 people who have not agreed or comprnmised with 5 
the department about their water right. Anybody 6 
who objects to what the Board finds tells the 7 
Cou1i this is a bunch of nonsense, and I claim 8 

something different. And it ends up being decided 9 
by the Court. Like I said, we had 9,000, We're 10 
down to some handl"ul ycl whi()h are not satisfied. 11 

AnJ that's what's (heoretically going (O 12 

happen in the whole Snake basin. Things thal are 13 
differerl! from Snake basin from previous 14 

ad.i udicatron !he Department has done is, one, 15 
ad.i udicattons have always been paid for out of the 16 
%He general fund. Rut when we're talking about 1 7 
doing sometld!!g that's massive as the Snake Rasin · 18 
with an estimated cos( of S28 mil Hon. State's 19 

took (u11i111dligible). More the ,·eason it take~ 20 
ten year's to do an adjudication on a single smal I I 21 
1·rver like the Lowell (phonetic) is because the I 22 
ger1enil f1md gives the Depa1"tment enough money for l 2 3 
one or two people per year to work on the project. ( 2 4 

We're going to get the whole Snake Basin done at ; 25 
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any reasonable time, it's going to take more than 
one or two people, 

So prnposcJ legislation would provide that 
those waler users in the area being adjudicated 
would have to pay some fee to help fund the 
adjudlcalion. The other lhing that's different 
about the Snah: Basin is that it's one of the 
first steps the State is going to seriously take 
in forcing the federal govemment lo 4uantily 
those so-called reserve rights. 

The Water Plan asks that the Federal 
government and Indian tribes quantify the amount 
of water they elaim. (L!nintclligihlc) in '76 even 
provides that the Department nf Water Kes()urces 
will provide technical assistance to lhe Indian 
tribes. Never been asked for. ff I reca11, they 
have been for the last two years trying to 
determined their own water needs. Ilut the only 
way y<.iu cim force them to participate in State 
adjudication in ~Hate Court is to do what's called 
system adjudication, a gcncnil systems 
adjudication. 

There is a law which was passed in '52 or 
'54, Federal law that says as long as the State is 
doing a system's adjudication, the Indians and the 
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Federal government participate. Now, you realize 
that the federal government claims they have a 
reserved water right for all the national forests 
in lhc basin (unintelligible) and Indian 
reservalion ilsdf. l•'eJcral government claims 
they had a water daitn. Th9 have not ycl told 
the State what it is for those lands. Priority in 
that claim in general in all court cases has been 
settled as the date that land was withdrawn from 
the public domain. For a fonnal Indian 
reservation that's I 8G0's, That's a pretty good 
priority date. 

What we've got tn do nnw is find out how 
mud1 water they claim. We've never had tn do 
LhaL. (Unintelligible) river for the max cm tn 
lhe point that the Ueparlment would surely like to 
see (unintelligible) access watL~r we can call nn 
when we make a mistake. We'd like t.o know how 
much waler woulJ fit in the Indian Swan. Jfwe 
start at Lewiston as the proposed adjudication 
does, we're including lhe Salmon anJ Clear Waler 
and all the Snake range from where ii basically 
leaves !he State. That, lo us, is lhe syslcni 
water adjudication. 

And we think the feds have to participate in 

11 (Pages 41 to 44) 
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our forum under those stipulations. Now, if 
lht:y'll agree lo participate, and we can sta1t at 
Weiser, or we can start at Swan Falls itself, the 

Murphy Gage, so nlllch the better. I don't -- l can 
agree with somebody who using the Salmon River 

drainage, the Clear Water drainage, that the water 

1 
2 
3 

' 4 

5 
6 

rights problems at Swan Falls Dam doesn't have 7 
much to do with that. And why should we 8 
par1icipate? And why should we have to pay? If ; 9 
we can get the Swan Falls Dam, fine. i l 0 

But J think that the adjudication is going ; 11 

to be really valuable. Ami if we're going to try : 12 
lo manage the river down to some minuscule amount 13 
of water, we have to know what the Feds want out J 14 
of that system, because they may put a claim in at i 15 
some later date. And it wnuld be really nice i r 16 
we could resolve this in State Court rather lhan l 7 
Federal Couti. 16 

19 So that's why the adjudication, al least, is 19 
20 proposed to stati at Lewiston. llecause ii\ so ; 2 0 

21 big, thal's why we really need help to pay for it. ·. 21 

22 THL CHAIRMAN: Next quest.ion. 22 
23 UNIDLNTlflED VOICE: I think we ought to 23 
2 4 have a little more clarification on these 24 
2 5 two words insubordination as suhon.linatc between 25 
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8 
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Idaho Power and agriculture. 1 

UNTDFNTJFJFD VOICE: Okay. I'll try. What 2 
the present picture is -" what is it? Has there 3 
been any consensus reached in lhar! 4 

MR. SHERMAN: Okay. l don't think you can 5 
gt:! three difkrenl walel" lawyers that agree what 6 

the word subordination means. I don't pretend to 7 

give you a legal definition. But I will sa.y that B 

the general population in Idaho assumes that 9 

subordination means you can take away someone's 1 O 

water right to another specified use and not 11 

12 compensate him for it. That's the general 12 

13 understanding of most people of what subordinaliun 13 

14 means. 14 

15 Now, Idaho Power had subordinated !he righl : 15 

16 at Hells Canyon. They agreed that they would no! : 16 
1 7 pmte:st Ltpstrcam development in agricultural, : 1 7 

18 municipal, whatevt:T againsl the -- their waler 18 
19 1ight at Hcl Is Canyon complex. And for 25 some 19 
20 years, both Idaho Power and the State of Idaho 20 

21 operated under the assumption that thal : 21 

22 subordinated their right to own a slrnclurc : 22 

23 upstream. Now, Supreme Court said, no, !hey : 23 
24 didn't subordinalc it. They only subordinated : 24 
25 their righl al those specific dams in Hdl's : 25 

12 (Pages 45 to 48) 
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Canyon. 
ln part of the agreement, in trying .it to 

reach a compromise, the negotiators introduced the 

word subordinator. I think it was a bad decision 
on their part. But as lawyer~, it just didn't 

necess.irily make good sense. So they introduced 

tbis new term. And what the agreement, I think, 

basically testifies -- let's start at Swan Falls, 

first of all. lt says that the i\900 and 5600 arc 
going to he protected hy the State Waler Plan. 

Thercfilrc, Idaho Power's waltT right is not 

subonlinaleJ below !hat level. That means that 

lJaho .Power will be assured those flows forever. 
Now, negotiators introduced the term 

subordinatable witl1 anything Idaho Power claimed 

above the agreed tlows. And what that is intended 

to mean is the: State holds this waler in lrnsl. 
It's still Idaho Power's waler. When !he Stale 

wants to give ii lo somebody else and subordinate 

it, and !hat pcnmn has !he right to that water, 

no cos! to him in tenns of the fact it used to 

belong to Idaho Power or no cost to the State in 
tenns of the fact it used to belong to Idaho 

Power. 
Now, in terms of Idaho Power's claim at 
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other structures up !he rivt'r, al some or !he 
dams, their water righls were deflrly 

suborJinakd. Nu question in lhe State's mind, 

and probably Jn the legal sense, that those dams, 

!.hey were not guaranteed theil' flow, and they 
couldn't do much about it. But at a couple of the 
other structures, they had nonsubordinatcd rights 

stil I. 
And the agreement says that as lung as 3900 

CFS goes past the gage at Murphy in the 
summertime, Idaho Power won't complain about how 

much water we're getting at any of the other 
structures. So in essence, what it's done is 

laken some unsuburJinaled rights instruolions and 
subordinated them. 

Now, l kJ1ow that didn't answer your 

question. l can tdl .i ust by looking. 
UNlDENTlflJ.::D VOlCJ.::: As I understood it, 

that w::ts brought up because of the drought areas 

or the drought years that migh! cumc ::tlong when 

maybe all ufus \vuuld have tu give up H little 

bit. 

MR. SHJ.::1Cv1AN: No. 
UNlDE\TlflJ.::O VOlCJ.::: The argumen(, as l 

heard it sumdime ago, was lhfll we had lo 
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guarantcc lhal 33 -- the figure 33 going ovcr Swan 1 
Falls, if thal's all there was in the river, that 2 
would bt delivered t.hat way. 3 

MR. SHER.MAN: No. Thal'H an incom- -- oh, 4 
whoever was telling you that ~tory was totally 5 

wrong. for example ... I'm trying to think of a 6 
good way to deal with ii. I g:uess the best way r.o 7 

deal with it is to say that the agreement clearly 8 

specifies that Idaho Pow1..,--r wilJ take no action 9 

against anybody who has a water right older than 10 
October 25th, l 984. If the flow goes helow 3900, • 11 

they will only come after the new people who com~ 12 
aftt.,r them. I mean, juniors Lo lhe signing of the : 13 
Hgreement. Because, what the State is basically : 14 

doing is saying as of thc signing of the : 15 
agreement, we will protect that flow oH900. ! 16 
It's not against people who are senior in time. : l 7 

T think thal was lhe same thing that was j 18 
true with the State Water Plan when it was \ 19 

originally put in place. They said 3300 minimum ' 20 

t1ow ycar-round. If it came to a water i:,hutoff , 21 
problem and we weren't meeting the 3300, the i 22 

priority date of the (unintdligible) flow would : 23 

only have been '76. People who were in place with 24 
an older water right probably would have hecn ; 25 
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protected. Certainly 11rHler the ag1·ccmcnt, tht:y 

would be. 
And that i~ n.:ally, I think, fairly scriou~ 

consid;.,·rntfon ll1r ;, person who ha~ got tine w~ll he 
has w do thuf:-. going to be undL-r tht: n;;:w ~ys11::1tl. 

lf at \\Ll!ilt: ful.ure 1late we have a long dro1ighl 
p~:rit1'.1, aml if the Vcpartmcnr', wwng i11 lht': t'i:~t 
vi' lhi~, they're going to bi: one 1.11' the pen pie 
lh,111.:ould be called to be shut ti!L Whet·eati, 
m1yh,1dy in place befor,;; thti agr~e1r1ent's signed 
won't he called, no matu.:r la,w low the plan goes. 

U:'JIDENT[FIED VOl(T: tlnw come some Qf thc~I.! 
here claim8 can 1>till l~:ti~l un 1.he fiver and they 
never have to ;,how h~nt!licial use? What can you 
do about it? 

( Unintdligibk). 
MR. SHERMAN: I'll get in trouble h,:r,:, but 

I'll say tht1t tht\ Dq1i1rlment. of Water Rcsoun.:u;; 
dnesn't have enough ~lnff tn go around and really 
check out every b1Jndil:i1tl u~e claim. They're 
given a picc,~ of pap~:r when you file for a watl.!r 
right now11<.lay~. And ynu put down the bcndit:, for 
the wat;.,-r U$l\ imd hnpefL1lly, someone of our 
people con1i.."::l (1111 .nnd checks on it. 

LINIDENTIFIIJ) VOICE: I m~~an claim:; orthe 
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Federal gov~rnm~nt. 

J\1R. SI !ERMA N: Oh, you mean the reserve water 
right cluims? 

UNlDfNTTFTED VOfCE: ·Mm,hmm. 
MR, SHERMA-:,..J: Oh, boy. Okay. That'~ a 

,x1mplicated problem. And what p.arl uf lhr- problem 
ha::; been is that this has been <lccided tn l'ederal 
Court. And Federal government ha:; said !ha( when 
we withdrew this land from the public domain, \Ve 

had ,,;;ome special use in mind fbr lfrnl land. And 
at that time we, thcrd'ure, <1Ssumed and claimed 
that we had !he watet· for (unintelligible). 

Now, lndian tribes have ht-en back and forth 
in ,~ourr a good many times. And tlw h~,kral 
Cnurts have ruled that when an Indian r;;:servation 
is withdrawn, wc1ters sufficieJH to i1'l'i9.ate all of 
these irrigable lan<ls on their reservaticlll taken 
up at the same time. lNJ.::L is a good example. 

That reservation was withdrnwn to test nuclear 
reactors. An<l maybe come in and keep showing they 
were testing nuclear reactors. I suppose they 
have to have some kind of claim for waler for !hat 
purpose. 

They have refused to quanlily lhOi-e rights 
unless they get c1:1lleJ inlu tbe sy-,t.etn's 

Page 52 

f1djudication, general adjudication 
(unintelligible). And a,-; I said, we've asked 
them, since the Water Plan was first put in place, 
and we've asked them through different forums, to 
quantity their waler right for yeal's and years and 
years. And [ think thii:, is one of the only the 
ways I can sec ii happening well, 
(unintelligible). 

For 1:1 long time it looked like they were 
ncvcr going lo quantify. And we \Vere going to lry 
and manage the ,vater in the State withm1l knowing 
what they might take ;it ::;omc fotL1rc dati:l. This 
adjodication is one ,vay to fi.irec lhum. H's the 
only way to force them into our State Court 
system. That's no guaran(y we're going to like 
the results of the adjudication in terms of what 
they claim and get. But I think it's better that 
a State judge docs it than a Federal judge. 

I think the threat is hanging over Idaho 
right 110\V that the Indians, frir ex.ample, of the 
forest service, bceau~c I know the 
(uniutelligibk) people look at theirs, 1 know 
th,H the forest service, at least in some of the 
forei:-t areas, has looked at the amount of water 
that they actually need for management of the 
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forest. And there, the threat hangs ovei- us the 1 

(unintelligible) of the fe-deral Court ,m<l heads or 2 
the Federal government setlt the supply 111 1}11;: :3 
water here in Idaho. An<l that, to me, is one of 4 

the big reasons to try and go with this 

adjudication as prnpo~ed here. 

5 

6 

THE CHAIRMAN: Yes, sir. 7 
UNIDE\TJFIED VOICE: I don't know whether th 8 

pul lhii; in the fom1 of a question or a statement. 
Tht:",,se direction:;, if one ofthcsc situations -- if 
the waltT could be held up 1ivcr, we know that 
likt:, la~t spri11g we had a horn.·:ndous rnnoff that 
ju.qt went dghl m1 through everything. 

Ha:- there heen any de~ign nr maybe diversion 
of.some of this water upstream, like recharging 

the aquifrr? Looks like, to me, tigmc out a way 
of holding lhis wakr upstream, and it helps 
everybody. 

MR. SUlR.MA.i'\; Yes. The answer to that is 

yes. And let me expuund upon tb~il. 
Yes. there have been studies made un 

industry . .:;forage and flquifer storngi:-. Now. kl's 
talk about the industry :o;torage, bei::nuse the 
l3oard's going to be at the maximum 

determination of the maximum use in the industry 

' , 9 

10 
.11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

: 22 
; 23 

:24 
:25 

1 storage now. One of the fow good d.:un sites ldt 1 

2 in the upper Snake is the Lynn Crandall site, for 2 

3 example. TI1e Depaiiment suggests on analyzing 3 
4 t1ow d.at'l there that might fill once in • 4 

5 seven years or less. 5 
6 Tht.: t.:ost for a 11cw construction stored wilter 6 
7 is such lhal agricultural intere.~ts can't afford 7 
8 it Fc:dcral government is nmv n::ducing the mnounr 8 
9 that they conlribulc Lo a new kind ofprnjcct. If 9 

10 there's unallocated wat1.;r in the Ryric (phonetic) : 10 
11 which is for sale for $8 an acre fool ! 11 
12 (unintelligible), ii cusls some $40 an acre foot : 12 
13 or more to be involved in new river ~loragc : 13 
14 (unintelligible). : 14 

15 The Board, through the Departmt::nl, is : 15 

16 looking at a new storage stmcture on tht' Weiser ; 16 

17 River. And the only way they can aJequau.:ly comJ 1 7 
18 up with eno\1gh money to do thm piece of 18 

19 construction is if some of that water is paid Cor 19 
20 hy the Federal govemment to provide waler for ; 20 
21 (unimelligible). flood control, n::ercalion and '21 

22 irrigation won't pay for it. ·. 22 

23 TI1e idea of artifidal recharge, yes, we've 23 
24 done so1ne. The Depai1menL in conjunction with 24 
25 1somc of the people over at St. Anthony, havt· <lone 25 

14 {Pagaa 53 to 56) 
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some experiments over there. It seemed to work. 
The local people were happy. Out the only good 
ground to dump this excess water out on is liLM 
ground. l\nd they o~jected to the wet spring, 
hlood bank summer. and wouldn't want the land lo 
he Lm:d for th11t purpose. 

There i8 ~ornc artificial recharge going on 
in Lht· Rupert or Jerome area. And all the 
intercKl from the trout farmers who were concerned 
about the volume of the flow coming out of 
Thousand Springts. They tried to fonn they had 
the authority 10 form an artificial recharil:e 
district. This past spring is the first time they 
t1ied to put water in the ground there. ll 
worked. We can ~~sume there will be a continuing 
of it this spring fnr more water in the ground. 

1:olb (fo,,.,,n in Oakley arc looking at 
artificial recharge project. They ran one of our 
critical grounJwalcr release and have drawn the 
water tables su ltiw already, they're concerned 
that they'll be going out of bwiincss in ten days. 
So they're looking al maybe seeing poLircd water 
into the area. One of the potential ways lo !>lore 
it would he through artificial recharge. So 
people are looking at it. 

....... _._,.,.,.,.,.,.,.,,.,.,.,.,.,.,.,.,"'"'-"'"'"·"··"•"-•·····•-•'-'°'•·· 

!?age 56 

Let's talk ahout some of the problems with 
artificial recharge. As soon as the water goes 
inlo the ground, you hasical ly lose control of it. 
It's the propc1fy of the State. Trout formers 
don't care bccaLisc they're concerned about whnt 
t:Omes uul ufThou~and Springi,;. Any water they can 
gel in the ground that meets at least as much or 
more might be found (unintclligihlc). So they're 
willing to pul up some money. The average farmer 
doesn't even want lu pul up a lot of money. Hc.'11 
probably never ~ee (unintdligibk). 

Another real problljrn is waler quality 
problems. Probably most of you know the EPA was 
considering making this (unintdligible). It is, 

in mo.-:t technicians' mind, easily conlarnim1kd. 
And then you've al'eas of rnw salt out there where 
anything you get in the ground goes down to the 
water table and doesn't get filled ve1y much. 

Tfyou want to put any kind of line in the 
w:iter in the gmund at all, you got lo have some 
place like raw salt so you can get a lot tJf it in 
inn heck ofa real hurry. So you've got a real 
water quality problem. On this p<1rlii.:ular 
experiment, one last spring, tmd will be followed 
m1 again this yem', State asked for wa[!jr samples 

Tuck~r and A.ssochltcs, Boise, Idaho, (20H) 345-3704 
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to be taken of the water going out lo the recharge 1 
area as well as from wells in here. H's a real 2 

concern then. 3 

You know what, anybody who w,mls to pay fo 4 
irrigation artificial n:diargl~ will be involved in 5 
it. Certainly doesn't want lo be liable if 6 

somcbody gels sick drinking water down from the 7 
aquikr (unintdligible). It's expensive to ger 8 
th~ water out there, You're not sure you're going · 9 
to get all the benefas out of it. And you're j 10 
Hable fo1· anything that's wrong. 111 

The only way we're going to sec any big 12 

artificial recharge will probably be at the State 13 
or om: of the major districts (unintemgible). 14 

And if you can't use existing facilitjes, you 15 

probnbly can't justify it. Certainly can't 16 
justify, well, you could go by a well for $2.50, 17 

mid you're putting out at the water hank. 18 
Well, I think -- Swan Fall.s thing did 151 

nothing else but forced U!3 to recognize wc'ri..: 20 
nmning out of water. We've got to he more 21 

carefo.l about how \:ve use it Wt:, belier use it 22 

better if we can. l think it also says that 2 3 

thing8 aren't going to get any better down the 24 
ro1:1J. We moy be entering into one of these 25 
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climatic cycle!{. And the pcoplt: al MuJ L«kt are 1 

going to get more and mor1: wcit1:r. And we m«y have 2 

lots of water available in lhl: r1:s1:rvoir 3 
(unintcliigiblc). Thal would be n:ially nice in 4 

lenns of what things are going to he I ike for a 5 
11."!w years, I don't. think we can count on that. 
w~ ceitainly can't count on it for the next 50 or 
60 years. Sometime we're going to bt: water short, 
And ~omctimc the watcr't-i worth mort money than it 
should. Atiificial recharge probably ~houl<l gel 
more con.,;idcration. 

CNIDENTIFIED VOICE: Ju~t ~uggest ,,nother 

thought or idea. Who's paying the bill lo 
recharge all or the~e oil rt:Servoirs underground, 
aquifors lo -- with all thi.:: od we're buying up 

11ml storing undet·ground in the old basins of oil'! 
The t,vtpayers is doing that, right? Taxpayer., arc 

doing lha1. 
MR. SllJ..::RMAN: Two different situations. In 

tbi.: so-callt-:d ndghbo!' petroleum reserves. 
laxpa>'t"rs are doing it. Jti some instances, it's 

conceivc1bl1: thdt an oil company could be doing it. 
llul l don't ktiow of any case that's going on. The 
only ones that I have out arc (unintelligible) 

that land service and put back in the ground so 

6 

7 

B 

.9 
10 
11 

1:2 

13 

14 
15 

:16 
!.17 

,~: 
i 20 

i 21 
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! 23 
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the Federal government is stockpiling these 

prices. 

UNIDENTIFIED VOICE: We've got t'TI0L1gh -­
we've almost got enough storage -- oil stonige 
there to last us, wl1at, 90 days? We buy in 

reserve. Now, what I'm saying, what I'm looking 
al is this. If that·~ being paid by 1he 
tc1xpayen,. then the u,w,,yei-s could help redrnrge 
1hese aq1Jifel'::-. 

MR. STTFRMAN: And that'~ a good l)oint. You 
bring U~) two points. One, all this Federal money 

can only put 90 days worth of oil in there. It 

show!l the- problems with trying to re.:hargc wakr 

also in k:rms of vuhtmt"~ of waler. 

UNIDl.iNTlflJ.::D VOlCL::: ':hm,, 1here\ problems 
1hewe, but 

MR. SHERMAN: But the other point is 
legitimate. I think -- T think at some point in 

the future the State may want to take general fund 
monies for artificial recharge of the water. 

Certainly, they won't do it today. They won't 
ti.md (unintelligible) n.·..source::i today for 
art i fici,,I rocharg~. 

Bt1! lhe fodetal governmerit ls in1e1·1,':.~ted in 
thi~ problem. And i,',;; not hecuuse of the 

Page 60 

,imation in Idaho, or I guess you can't say any 

specific state, because- they get in trouble when 
they pump dollars into one state and all the other 
states want their i;harc of pie, The ow.irnll 
IHtuifor was ~lru1;1\ired (unintelligibltc') in Texfl~ 

is the one thm', been going down in tel'm)l 1,f 
hurHlr·ed,: of feet over the la,t ten yearn or tlo. 

And there are farmers in Texas going out of 
businc.ss. Farmcrn in other areas along that whole 
geologic forn1ation arc concerned among others, 

The frdcral government's appropriated I 
think it's $5 million to take a look 1:1t is 

aniticial recharge foasibk. 1 wol1ld certainly 

hope that the Water Boanl a11d the 11:.lgi~li:lt.ure can 
,fo II heller job of planriing that\ we're in Lhat 
~illrnlion in the near future. I could see 
(uninldligible) whe11 wate1· get,; more expensive 
11t1d ih, benefH:; ar·e recognized mme and more. the 
Slme may well t,ike it nut of genel'al funds, 
eilh1;":1' ~:on1rib1Jte toward.~ the~e ,irtificial 
rechiu-ge pr1)ject~ 01· do them . .A.nd I know the 
W11ler llo,ird h,1~ given grants (unintelligible). 

Tl-IE CHAIRMAN: Yes, sir. 
UN IDENTIFIED VOICE: Question on the Oakley 

project. Now, if that's going down, and whi~,h we 

15 (Pages 57 to 60) 
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1 

all know it is constantly, what•· is there any 
cutoff? Is there any protection for anyone above 
the other? What's going to happen if that kc\:'ps 

1 

2 

3 

going down where those wells go dry? Because, 4 

use<l lo be, when we drilled lhose wells, !here was 5 

a dale on !here. And !hey look lhe log of ii and 6 

so forth. ls !here anything now lo prolecl !he 7 

early drillers, or so to speak? a 
MR. SHERMAN: Yes, there is. It's not a 9 

ve1y nice thing. It's vety likely to happen. The .. 10 
• j 

Depariment has met with the people down there and; 11 
said, ba~ically, we had a recent US geological 
survey study, our own records indicate the water 
kvcls continuing lo decline. We'll give you mon: 
gra..:e period. l3ul if you can'! get this 
artificial recharge, sorne kind of a waler 
importation in place in the next couple years, 
then rroblem's going to (unintelligible) and 
that's going to be adjudication. 

The numbers in that 1JSGS rcpoti really scare 
us in tcm,s of ovcrdratl that's going on. And if 

that happens, the Cou1is arc probably going to 

order over half the users in the basin to he shut 
off. And ii will be slrit:tly in a lime priority 
date. 

j12 
, 13 

j 14 

I~: 
p; 
j19 
1 20 
j21 
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Speaking as the grollndwater geologist, 
there's not a found good way to do it. T'<l love 
to see them shut off so that I .~pre21d out my 
existing pumrers over the whole area, so I kind of 
balance out the declining aquifer. The Idaho law 

l 
2 

3 
4 
5 

provides, and the directors have said, talk with 6 

lh~ people. Seriously concerned .:ibout asking for 7 

adjudicalion, specifically in lhal area 8 

(uninldligible). 9 

UNTDF.NTHillJ"l VOICE: Question. Is lhere any 10 

way in your geology study thi'lt tells whether one 11 
area in that area is particularly SOUl'Ce on that 
more than another? Could you govern any by yow· 

study of that and tel I which ones are the ones 
that are the major ones for doing thi.~? 

MR. SHERMAN: No, I don't think that I can 

12 
13 
14 
15 
16 

1 7 do that. I think it's a very obvious problem when 1 7 

18 you put three or four wells within a mile of each 18 
19 other and the next well is three miles away. He's 19 
20 not doing as much damage as these guys close 20 
21 together. What actually haprens when you pump an 21 
22 individual well and get the cones and depres~ion, 22 
23 because you're trying to lower the pressure head 23 
24 or the water in the system in the extra circle 24 
25 around the individual well. lfto get two wells : 25 

16 (Pages 61 to 64) 
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close together, cones and depressions ovcrlar. 
And the ctkct in the overlap area is to add the 
two together and it goes down like gangbusters. 

So the ideal way to develop any aquifer is 
to havl: what's called well sracing regulations to 
keep !he wdls spread out as far apart as you can 
(unintelligible) aquifor. It's the little I 
know -- an<l l've nu! worked direvlly in the area 

excepl when l 11rsl ..:ame to work for lhe 
Department, head of omissions and observation, l 
worked on it a COlJple of times. The geologist is 
foil'[y new to the problem. Don't see too many 
geological things controlling it within the area 
that's been identified. T think one well is as 

bad as another. The problem is that we get them 
too dose logdher. And you really sec the 
dramlllic dedine because lhey interfere with one 
another. 

UNTDFNTJFIED VOICE: Tl doesn't seem to me 
that in my -- in referring to those in the tests 
that they've taken, it's only a shoti distance 

from some of those wells to the other. And 
there's really a difference in the level of the. 
water. 

MR SHERMAN: I don't know what you're 
........................... ·-·· .. ···----·-····· .... ·--· .. ···· ·--- ···---......... . 
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talking aboul. l c.:,111 say thal there's an adual 
boundary bet ween the CuHonwood ar~a. Cur example, 
an<l the Wesl Oakley fence we ~~all it where thele 
,1ppeal's to be no intercommunication at all betwee11 
rhe two. And a function or waler level in a well 
depend:;;, to snme degree, uiwn wel I constn1ction 
and the actual dcrth of two wells adjacent to each 
other. So that"" well construction .. even if 
two wells arc constructed the same depth and 
perforated against the same portion of lhe 
a4uifer, if lh~ unt" dues a better job on one than 
lh~ olher, you gd more water and less decline. 

Tilt:: CHAIRMAN; Any more questions'! 
w~•d lik~ lo stress once again that we will 

take wtilten l~stimony until February 22nd. And 
the testimony sholild be senl lo the Idaho Wal~r 
Resoiirce Board, State llouse, Boise, Idaho, zip 
83720, 

And we 1bank you very rnud1 for coming. We 
thank you very tnuch for your quesliom anJ your 
testimony. 

(Whetelipon, lapt" 4 vondudes.) 

Tucker and Associates, lloise, Idaho) (208) 345-3704 
www.ctuckcr.net 
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1 

2 
3 

4 
5 

AUTHENTICATION 

6 This is to ce1iify that the attached 
7 trnnscription of audio recording of pi'oceeding~ 
8 before the Idaho Water Resource Uoard, in the 
9 matter of State Water Plan Policy were held as 

10 hcrt·in appears, ao<l that this is the original 
11 tmrn,cript thereof 
12 IN WITNJ.:SS WllflffOF, J have hereunto set 
13 my hand Novcrr:bcr 15, 2007. 
14 
15 
16 
17 

18 
19 
20 
21 
22 
23 
24 
25 

Dcboni Ann Krddl~r, Court Repo1'te1· 
CSR No. 754 

Tucker and Associates, Boise, Idaho, (208) 345.3704 
WW\'l',et11.cke1·.11et 
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9 2:1120; lJ 
9,000 42:3, l 0 
90 59:5,12 
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REPORT E: R' S CERTIFICATE 

I, Debora Ann Kreidler, Court Reporter 

P.ro T ore, County of Ada, Slate cf [daho, hereby 

ce.rllfy: 

'!'hat I am the rt;porter who took the 

prcceedings had l:l the above enLlLled acti.on i.n 

machine shorthand and thereafter the same was 

reduced into typewrillng under my direct 

supervision; and 

That the foregoing ~ranscript conlalns a 

ful1, true,. and acc:urate .record of the proceedings 

hcid in :.hP. above and foregoing cause, whtc:::h was 

[dahu. 

H~ ~'iITNESS WHERF:(H', I have hereunto set 

, 2 o ct{ . 

~1) lS\,u ~ ~~, ····--
Debora Kre~dler, Court Reporter Pro Tempore 
CSR No. 274 

l 
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