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1daho Water Resources Board 1/30/1985
Page 1§ Page 3
1 DOfficial Report of Proceedings i 1 If everyone has a copy of the Cuarrents, vou
i Before the [daho Water Resources Board 2 might lake a look at page 2 and page 3. Pagc 2
2 i 3 und page 3 deals with the revision of Policy 32 of
5 ! 4 the Water Flan, Tage 4 through 7 deal with the
6 5 legislative package, which 'm sure you've all
7 . 6  heard about, Tolicy 32 is kind of the kingpin
2 i 7 that goes into the implementation of the
10 i B legislative package. And it's your public input
11 HEARING OF THE IDAHO WATER RESOURCE BOARQ S that we're seeking. When we pul the final touches
ON RTATE Water Plan POLICY 32 110 af Policy 32, we will then give it to the
12 RANSCRIPT OF AUDIOTAPED PROCEEDINGS % 11 1eg_i_s1aturc. ’l'hullctgisiamrrs will have final
13 ©32  review on anything that vou had to say through
14 January 36, 1985, T:00 p.m. ;13 your word to us,
15 Burley, kdubo (14 If vou look at page 7 on the nght-hand
16 Before Board Members: P15 gide, vou'll see the things that are supposed to
GENE GRAY, Chairman 116  occur by May 15th [or implementation under the
17  DON KRAMER : -
JIM SHAWVTR ©17  entire package. Let's just kind of read down
18 DAVDRYDALCH 18 through those. No. 1 iy the State Water Plan is
15 WAYNE HAAS ;19 to be amended. 'l‘hal'g why we're befors you
20 E 20  tonight is to get your input for the amending of
21 : 21 the Policy 32 of the State Water Plan.
22 122 Secondly, the legislative package s (o be
23 {23 passed. Thirdly, the appropriate action by the
24 Transcribed by P24 PUC commission or legislature, as called for in
?@omAﬂanMMr e the ag t"thl'ff‘ 4 N
25 SR No. 754 o ) e agreement -- thal 15 from page 4 10 page 7
Page 2| BPage 4
1 LR i 1 istobe taken. Lour, there should be an
2 THE CHAIRMAN: Thisis arevording the 5tate | 2 appropriate order from the Federal Encrgy
3 Waler Plan hearings on January 30th at Rurley, {3 Regulatory Commission which is accoptable 1o all
4 700 pam, " 4 parties. Live, the Tdaho PUC must dismiss the
5 Crond evening ladics and gentlemen. My name ;5 1977 lawsuit petitioncd by the ldaho ratepayers,
6 is Gene Gray. I'm chairman of the Idaho Watcr i 6 And if applicable, the Qregon PUC mst also
7 Resource Board, and would like to welcome 1l yvou L7 approve the package. And lastly, enactment of the
8 newecomers and all you recaps. Good to sce 8 legislature of the subordination languags is set
8  everyhody here. P8 forth in Exhibits 7-A and 7-83. And those are also
10 With me tonight is Don Kramer, board member, 10 found on page 4 through page 7 of the Currents.
11 Donisa furmer i the Castleford area, Duve P11 What we'll do tonight is we'll have our
12 Rydalch. Lave is a fanmer in the St Anthony 112 State hydrologist or our Department hydrologist -
13 arca, also member of Committee 9. And Jim Shawver 13 introduce yourself, Frank. Mr. Shorman will give
14 from Lden, Jim farms over in Eden. We have Wayne; 14 yuu an overview of Policy 32 The suggested
15 Haas [rom the Departmoent of Water Resources. We Q 15 chunges that we're bringing for you. Alier that,
16  have a director of the Department of Water ‘ 16  we will have public input. We'll then close the
17 Rescurces, Ken D, and Frank Sherman, 117 lormal meetings with the public inpul and have a
18 hydrologist for the Departmient of Water Resources. | 18 question and answer session.
1% And we're here tonight to talk (o you about 19 Mr. Sherman introduce yourself,
20 revisions of Policy 32 of the Idahe Slate Water 20 ME. SHHERMAN: T'm a geologist.
21 Plan. Yhe function of the Tdaho Water Resource c21 THL CITAIRMAMN: Qoh, geologist.
22 Board is develop water policy and keep the Tdabo - 22 ME. SHERMAN: The current 5iate Water Plan
23 State Water Plan up to date. 5o whal we'll he {23 thatis in effect first adopted in 1976 the parts
24 talking (o yvou about tonight is revisions to the '24  thal relate to the Snake River Basin, Policy 32
25 existing Policy 32, which is the Slale Water Plan. 125 basically unchanged when it was readopted in 1982
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Idaho Water Resources Board 1/30/1985
Page 5% Page 7
1 The text you have on pages 2 and 3 of the i 1 the Murphy Gage in the wintertime, particularly
2 Currents newsletter contains overything that will Doz spring, it would spell thar the difference between
3 be part of the polivies dirceted towards the Snake ! 3 the historic minimum flow of 4500 CFS and whatever
4 River Basin. Some of those policies arc reaily 4 the Water Plan and the State were trying to
5 the same Lhings thal already appeuar in the 5 negotiate abowt, The differenee berween that and,
6 existing State Water Plan, I'll skim through all & say, 33 or 39 s the differcnce between the
T ofthem very quickly and tell you which onesare | 7 wintertime flows thal sometimes are in the tens of
8 changes and why or how they're changed, and some [ 8 thousands of CI'S, 12,000, 15,000, 17.000 CFS. You
5 ofitwill just say u's existing language, | 9 could afford to caise it a little more in the
10 hasically, 110 wintertime. S0 it's length of season on the
11 What we try 1o do is take everything that 11 minimoum flow as well as rase 1.
12 was in the old policy, highlight it where it's .12 You'll note that, in this particular policy.
13 really u policy decision or statement by the "13 it talks about zero flow of Milner Damn, That's
14 Roard. Now, why are we changing the Palicy 32 at ; 24 in the current Water Plan, continuation of that.
15 thistime? Clearly because the agreement that the 15  Talksabowt a flow of Weiser of 4750 CFS. That's
16 governor and Idaho Power Company entered into (16 in the current Water Plan, We're also adding or
17  called for changes. They specified cerluin 17 proposed to add flows for Jobnson's Bur and Lime
18  changes that they wanted the Board to make. If {18  Puint. These are two places in the river below
15  the Board can't make those changes in good [kith, 119 the Hells Canyon complex. These flows are
20 il is conceivable that the agreement would [all 20 getually specified (unintelligiiie) license that
21 through {21 ldaho Power has to operate in Hells Canyon
22 O other reason that I like to cite for 122 complex,
23 changing the Waler Plan now cven though it will be | 23 1n the Water Plan today, it says "these
24 up for readoption inoa few years is that the ézi flaws are recognized as a valuable resource,” and
25  old - the policy as it exists loday allovates {25 actually lists that part ol the license, Let me
Page 5% Page B
1 water lo specitic uses in the basin, Thase i 1 repeat it again, saying the Board thinks that's a
2 allocations were based on the assumption that the - 2 good idea, The intent here is to make it actually
3 river flow could go down to 3300 CFS. That 3 State policy that those flows should be
4 existing State Water Plan {or the Snake River i 4 naintained. What it does is guarantees those
5  Basin says the minitnum {Tow at the Muphy Gage 5 [lows in case the license -- the operational
6  Dbelow Swan Falls shall be 3300 CFS year-round. . & license al Hells Canyon complex will never be
7 That went in because at that time it's all we i 7T changed.
8  could take Idaho Power's Water right down as low | 8 That's basically Policy 32 as it states
8  axwe wanted 1o, that it was subordinated. The 9  here. And thal's the criteria that says how
10 Idaho Supreme Conurt has said it's not P10 you're going to manage the rest of the river.
11 subordinated. There's a question aboul how far we' 11 Now the policy 32A, Water Held in Trust by
12 could take it down under this current plun. 12  the State. Tt's a now concept. And the language
13 The very first thing, it's really the 113 is very brief here for scveral regsons,
14  management criteria for the whole basin, 1s that  © 14 particnlarly reciting things that the legislature
15  the policy of the State shall he at the flow at 15 s supposed to do. You've got an existing plan.
16  the Murphy Guge during the irrigation season shall: 16 You've got proposed revisions. We've pot things
17 be 3900 CL'S. During the nonirrigation season, it {17  that the legislature is supposed o sccomplish by
18 should be 5600 CFS. This is achange both in the {18 (unintelligible).
19 fact that we're raising the flow, raising the 119 This a policy of Tdaho thal waler held in
20  minimum (low established for that point, ahd we're! 20 trust by the State pursuant to [daho code
21 splitting it between the brrigation and {21 42-203B -- and that's the picce of code that
22 nonimgalion scason. (22 reflects compromise agrecment in ldaho Power
23 Certainly not precedent setting in that most 23 piving up part of their water right.
24 waler nghts hit a time least associated with 24 They reallocaled some of the uses in
25 them. Because there's so much water going past | 25

accordance with the criteria established by Idaho
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Idaho Water Resources Board 1/30/1985
Page 9| Page 11
1 code 42-203A. Thuose are the exisling criteria the i 1 adverse the water right.
2 Department uses for annual water right, beneficial 2 Policy 328, Domestic, Commercial, Municipal
3 use, nonspecalative, and 42-205C. } 2 and Tndustrial. The Water Plan today talks about
4 ‘The water that's being held in trust by the i 4 allocating the volume of water for municipal and
5 Stale is that water that Tdaho Power had claimed | 5 industrial uscs. Negotiators have put the
g and they are now, through the agreement, 6  agreement logether to find the minimum CIS. LF
7 eelinquishing use of. They're giving that water 7 youcenvert the allocation thal's in the Water
8  tothe State. So that water is being held in B Plan Irom municipal and industnal, it comes oul
8  trust, Wealways usc the Swan Falls cxample S {oasbout 144 CI'S, By including domestic users, it
10 hecause that's where the [awsuit started. That's 10 way [ell uppropaate [or us W raise that 1o a
11 where the minimum flows ure critical. And at Swan 11 nice even nutnber of 150 CFS,
12 Fulls, Iduho Power claimed 8400 CF3. They 1z Now, any and all domestic users to the DOMI,
13 actually ¢laimed mare than that, but they enly C13 we tend to refer to it, is not particularly
14 proved beneficial use of 8400 CF5. : 14 important in that domestic users, in terms of
15 The Water Plan called tor 3300 CFS. 115 consumplion, really consume a very small part of
16 Historic daily low had been 4300 CI'S, [n the 16  (he water. 1 vou take today there are about 400
17  compromisc agreement, the Stale agreed 1o set the 17  CFS diversion on a average day for domestic,
18  flow of 3900 CF5 in the summertitme, [daho Power |18 commercial, municipal and industrial uses in the
19 would not protesl any existing user as long as 18  hasin,
20 3900 CU'S were going threugh that gage during the 20 You stop and thinlk about where the water is
21  summerlime period, The difference hetween 21  actually used up, it comes down mostly it gets
22 whatever ldaho Power claimed and this minimum flow 22 used up for watering lawns in the connnunity. Most
23 s being held by the State to be used for other i 23 ofthe industries in the basin not particularly
24 purposes. P24 water-consumplive, {Unintelligible) the water
25 Now, because that water had been 25  goes back to the river or it poes to the seepage
Page 10; Page 12
1 appropriated, Supreme Court recognized the valid 1 pood, soaks into the ground, recharges the
2 ¢laims an at least some portion of [daho Power. | 2 groundwater, We're not consuming of much of that
3 The State does not have to give it oul as they 3 water. 30 150 seems like a reasonable number to
4 would the unappropriated water in the Stale. We | 4 set aside out of this block with new water the
5  all know that the right of the eitizen 1o t 5 State has to allocate the new uscs.
6  appropriate the unappropriated water shall never g & The other thing that's important to remember
7 bedenied. 'This water is water that had already 1 7 about this one is that State Water Plan does get
8  becn appropriated, and it's being given back to ¢ B reviewed and updated every five years. 10 this
9 the Stale so the State can reallocate it, Tdaho S  number's 4 bad guess, and cerlaimly
10 Power can nse it unil somebody else starts to use © 10 {uninleligible), it can be changed in the luture,
11 it ldabo Power won't protest anybody elsc using 11 Policy 32C, Agriculture. Policy ol the
12 that water, a8 long as it meets existing State P12 State, secording o this, would be that we set
13 law, 13 aside this water we have rtow to manage, we set
14 Part of the deal was they're going Lo put 114 aside some for domestic, commercial, municipal and
15  some extra hoops to go through before you can gels 15 industrial. You want the rest to go to
16  that water to nse. And those arc shown in the E 16 agriculture, But because this is water that's
17 back of the agreement. | forgel which exhibil 117 already been claimed by Idaho Power and being
18 pumber it is. Tthink it's called public inlerest 118 relinquished to the State, it will have to go
19  atonetime. Tt's basically a checkofT list that 18  through the same set of eriteria, the family tarm
20 the Department ot someonc has to go through and {20 tradition, effect of hydropower, the benefit of
21 say this is good for the economy of the stale; P21 State economics (unintelligible).
22 this impacts the hydropower hase good or bad; 22 In the old -- in the existing Watcr Plan,
23 family tarm could be impacted. Once they meet the 23 the plan specifics that it would like to see so
24 existing criteria and these new proposed criteria, | 24 much minimum new agriculture development. Thal,
25 of course, was hased on driving the river down to
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Idaho Water Resources Board 1/30/1985
Page 13 : Paga 15
1 3300 CFS. What this propescd language would do is 1  policy of Idaho shall be that water sufficient for
2 say that while the water is available, encourage i 2 commocreial and reercation navigation is provided
3 it use for that purposc, we would net like to sec i 3 by the minimum flows in the Snake River. The
4 morc than 80,000 acres in any tour-year period of ‘ 4 commercial allegation they're relerring to here is
5  new lands come inder development, 5  basically that this takes place below the Hells
6 It actually is constrained. Of course, 10s 6  Canyon complex by prople running through Lell’s
7 not s myjor constraint right now if you look at 7 Canyon ttselll 1f 3300 was a target value, by
8  the records Lor the United States 10 years or, 8  raising it 10 39, the Board [eels there's going to
9  we're inding an average new grounds comiog inof 1 9 be encugh water (unintelligible) for recreation
10 only like 17,000 acres per year. 5o 80,000 acres 10  purposes.
11 i a four-year period is roughly what's been P11 Aquaculture, This really contains two
12 happening in the lase faw years, probably 112 policies. One, first part of jt, policy of Tdahao
13 somcthing we can live with unloss the agricultural 13 shall be that water nccossary to proccss
14 tuwms around might have to be -- vou will never {14  aguaculture products be taken [rom the DCMI block
15 huave to worry aboul the 80,000 being the wop I 15 ol waler. Person wanls W wash, prepare (ish for
16 figure. 116 markel or whalever, thatl's a commercial venture,
17 Policy 321Y is Liydropaower, 1t says that the P17 Someone wants to apply for a water right for that
18  policy of Tdaha shall be that hydropower use he {18  purpose, that should come under the domestic,
12 recognized as a beneficial use of water. That's 119 commercial, municipal and industrial use,
20  already the case, actually, because I'm saying the ; 20 Second part is a little morc complicated,
21  depletion of flows below the minimum average daily | 21 but it's actually in the existing Water Plan. It
22 flow set forth in Policy 32 is not in the public : 22 states that the minimum tlows provided at the
23  interest. i 22 Murphy Gaging Station should provide an adequate
24 We alt realize and recognize that the E 24 water supply for aquaculure. However, ity
25 agreement, per se, is 4 compromise. Forun ldshe 125 recopnized that it may be necessary to construct
Page 14 Page 16
|
1 Power to agree to relinquish certain of their i 1 different diversion facilities than presently
2 claims, the State agreed that the minimum flow sel 3 2 pxist
3 by the Waler Plan would be a firm [low. Any L3 A good portion of trout farmers in the state
4 depletion below that flow would not be  the i 4 rely on spring flows in the Hagerman reach, the
5  public imterest. 1daho Power is, therelore, 5  Thousand Springs area. With a zero flow set for
6  assured ol at least 3900 CES in the river ! 6  Milner Dam during the summertime, conceivably,
7 MNow, one asked why everything is key to i 7 most of the water in the river by the time it pets
8  Swanlalls. And 1 said earlier that was the i 8 10 Murphy Gage is going to be water that came owt
8  thrust of the court case. In reality, of course, i 2 of Thousand Springs, We have to keep 3900 going
10 Idaho Power lind a different claimed water right ar | 10 down there tor the Murphy Gage. It's going to he
11  every one of their dams in the system. As part of 111 a fair block of water coming out of Thousand
12 the agresment, they have said, as long as the 3900 12 Springs hecause (unintelligible) gape.
12  poes past Murphy, we will not take action arask ;13 However, a water right does not necessarily
14 tor our claimed rights at any of the other 114 guarantee a citizen the need for diversion. It
15  structures. So the 3900 is really important. ' 15 allows you to use the water of the State at that
1& MNow, in terms of diversion from any {16  location. Conceivably, if the spring [lows
17 particular reach of the river, the State may, in 17  continue to increase as they have for the past
1B  actuality, have more water held in trust than the (18 3 years, a trout fanmer, for example, may have o
19  difference hetween 8400 and 8000, The key foree | 19 change the diversion structure (unintelligible)
20 ixal Murphy. As long as the State has 3900 CFS 20 springs. In womt case situation, might have
21  poing past Murphy, ldaho Power will not object to: 21 to dig a well. His priority date, his water right
22  notreeciving their right to any of their other 122 would be unchanged, but his means of diversion
23 dams in the system, 23 might have to change, As 1 say, it appears at
22 Policy 32F, Navigation, This is hasically 124 this time fairly unlikely because of the
25  the same language that's in the Water Plan. The 25 requirement of the 3900 CFS minimum flow.
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Idaho Water Resources Board 1/30/1985
Page 17 Paga 195
1 Policy 320, fish, wildlife and recreation, 1 slorage is being made. The intent is that that
2 ltis he policy of the State that the minimum 2 determination would be made by the Lirecior of the
3 flows are sufficient and necessary o meet the 3 Department ol Water Resources.
4  minfmum requirements for aquatic lite and wildiitc 4 Why have ttus policy in here? I hink the
5 and to provide water for recreation in the Snake 5  real reason is we're claiming to be and ure, in
6 River below Milner Dam. 6  facl -- our position in the Snake River Basin
7 When the State Water Plan was originally 7 where we can't meet Idaha Power's water right,
8 adopted in 1976, that, of course, was a real B8 Tt's alegitimate claim that's been on the bill
8  stickling point aboul the minimum fow at Murphy @ for years and we can't mect it. T we're so0
10 Gage. U balanced future developmental uses 10 waler-short, we should be making the best use we
11 versus (shery and wildlife simation. At the *11  can vut ol the water thal's in the system.
12 time, in '76, the Board finally pets compromized 12 Now, we all know that, in mosl years,
13 on 3300, and acknowledged that that is not the £13  Qctober 1st, the flow over Milner Dam increases
14 optimum flow for fish and wildlite, cven for ; 14  dramatically. This happened to be a good rain
15  recreational purposes. ; 15  year, 50 we went up to 12,000 CFS past Milner Txam
lg I think the negotistors and the Board both 116 on Qctober st That's hecause the water master
17  feel that by raising the minimun Now in the Water; 17 has to make space for next year's runott.
18  Plan, we are helping those values ont. They 118 There are waters up there that sit in the
19 would -- Board would still not ¢laim that these 119 reservoins thal could be used, in theory, but are
20  are optimum values, They're better than what the ; 20 not. Why aren't they? There are really some
21 Water Plan is now. And they will protect those 1 21 legal and social barriers to using that water.
22 Lind of resources to some degree. 22 The negotiators asked the Board to put this in the
23 Policy 32H, Water Quality and Pollation 123 Water Plan, and asked the Board to accept the
24  Control, Tn a state where we have real concerms | 24 responsibility to ask the questions, Tstherea
25 ahout the quantity available of wate [ wate 25  way we can make hetter use of our water. T think
FPage 18| Page 20
1 available (o the citizens, 11 doesn't seem like a {1 underthe laws and rules and regulations that are
2 goud idea we could take good water to mix it with 2 inplace today, the direetor would find that we
3 bad water 5o somebody could get rid of his waste | 3 can'l do much else.
4 water, The Board feels that there arc enough P4 There are some unallocated waters
5  State and Federal cnvironmental laws on the books, : 5  {unintelligible} that are available. Bul once
&  that appear to hc coming on the books, thal water | 6 that water's taken up and it's (unintelligible),
7 quality should not be a major problem in the i 7 there really isn't much more water in the system
B Statc. It ean be regulated by rules and taws, g B that's not allocated. Then why is it the excess
9 They do not (eel it's a beneficial use of water | @ mostyears? Tt's because a man who has water
10 where you lake good water and mix it with bad so 1 10 behind the federal reservoir cannaot sell that
11 somebody can beual s law. LThere cught to be a +11  water as property. State has a water bank and
12 beller way 1o handle water quality problems than 12 rules and regulations to move water around. We
13  (hat. 113 pan sellitand huy it. Committee @ uses it to
14 Policy 321, New Storage. There are two . 14  wome degree in the castern part of the basin. But
15  policies incotporated in what's basically one {15  aperson who can't sell his water for 4 profit
16 policy here. 1's fairly complicated, They're E 16 (unintelligible).
17  required by the agreement, The water Board hay 17 There's another reason a person cannot sell
18  already received contlicting testimony about this 18 orlease waler from behind a federal reservoir for
12 particular policy. 19 more than one yvear at a time. If he wanted to go
20 Let's go with the very first part of'it. It 120 in and start sume kind ol new kind of developient,
21 js the policy of Tdaha that maximum wse must be 21 be il agricullute indusiry or whatever, you could
22 made of the existing storage facilitics in the 22 only be assured of the water supply in a
23 basin, New storage upstream from the Mumphy Gagd 23 year-lo-year basis, you wouldn't put tnuch money
24 should only be approved after it is determined 24  in. 1ldon't think any banks would back you
25 that insofar as possible, maximum use of cxisting 25 cither. Soeven though there's a lot of water up
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ldaho Water Resources Board 1/30/1985
Page 21; Page 23
1  there that sits there sometimes for vear after 1 operation system schedule. Tt's key to Idaho
2 year after year, remember, one ¢an have a full 2  Powcr. Plenty of demand for power in the west
3 flow right and a full stored right for the same 3 coastin the wintortime because there's so much
4 piece of ground. 4 winter heating going on in that arca. Nights like
] An urigator could not meet that water + 5 tenight are going to put a load on ldaho Power for
& oneyearin 10, one year in 20}, The City of ) , &  cleetric heating in ldaho. And they can, during
7 TPocatello has water in storage for an emergency z 7 the wintertime, of course, fili Brownlce
8  situation, provided an incrcase in population of ¢ 8 Reserveir, the only storage reservoir that's
9  Pocatello. Right now if it calls for that water, \ %  encumbersd. So they wanled to assure themselves a
10  they'd have w have pumps in the riverto ry to £ 20 continued flow during nonitrigation season,
11 catch it as il wenl by because there's physical 11 The policy reads, "approval of new storage
12 way for then to get that water. Bur they own ‘12 projeets that would divert water from the main
13 water that they've never called. 13 stem of the Snake River between Milner and Murphy
14 There are barriers that the State puts up to 14  during the period November [ to March 3 1st should
15 more efficient use of this water. You don't use 15  be coupled with provisions that mitigate and
16  your water once in five years, you could lose here | 16 impact such depletions would have on the
17  inldaho. If you have water, and beneficial use 17 generation of hydropower.”
18 iyimmigalion on a picee of property, you can'l 18 The text that tries to explain it can't go
19 sell thal water 1o another consumplive user 218 very far for several reasons. Principally, the
20 because that's (unintelligible). Only way you § 20 negotiators who put the agreament together
21  could sell that water off would be to reduce the | 21 couldn't agree on the mitigation question. They
22 amoun of water you use for proven beneficial use.] 22 did agree that the word mitigation should be used.
23 serves as a big social barrier. These 23 Mitigation being lessening the adverse impact, not
24 one-year restrictions tend to protect the 24 necessarily compensating [daho Power dollar for
25 agricultural interests in the area because no 25 dollar or volume of water for volume of water.
Page 22 Page 24
1 commercial guy can cote inand buy that waterou! L They lett this open to the Board to resolve at
2 onone-year, one-year basis. And il you want to 2 some future date. And I guess if the agrecment
3 protect the agricullure economy and the basis of 3 comes into place, the first project the director
4 this portion of State, and maybe that's a good {4 has that he's ready o take o the Board for
5 idea. So that's a soctal barrier to the more 5  guidance on mitigaton, they'll have to do
& efficient use of the water. . 6  something.
7 What the Board has agreed to do is try and 7 Clearly, if vou'rs going to talk about the
B ask your reglamation, congressional delegation, B8  adverse effect on Idaho Power's operation, we're
9  Some of the keys to these people, can these laws &  going to have to look at each project as an
10  be changed so that on Qctober 1st, a big mush of 10 individual project. Depends on the volune of the
11 waler goes into the mouth of the river, we'te {11 water, the timing of the diversion, timing of the
12 going to shut it off sometime. People that wanted 12 rewmrn flows, if there are return flows. It's
13 waler and couldn'l gelil. P13 poing to be a very complicated procedure. And
14 As 1 said carlier, if the director had Lo P14 it's going to go project by project. And there
15 make a determination right or not right away, he'd 15 will never, probably, be anything wore than a
16 probably have o say we'te doing the best we can {16 broad set of guidelines, But anybody who wants to
17  under the existing rules and regulation of the 17  divert water from that reach of river during the
18 laws. If we can't change those laws, then there's P18 wintertime for storage purposes shall have to come
18  sull going to be a determination, ['m sure. 119 o an agreoment in terms of mitigation for Idaho
20 The second part of this proposal policy -- 20 Power.
21  proposed policy -- I turned it around -- applies P21 Someone asked a question today and asked tor
22 only to the reach of river below Milner Dam and | 22 a simple description. T said, you'll have the
23 above the Murphy Gage. As part of the trading DITE 23 dircctor of the Dopartment of Water Resources in
24 back and forth between the State and ldabo Power,: 24 the ring with the applicant Jdahe Power and you'll
25  Idaho Power waniled Lo proteel their winter 25 have the Water Board acting as the judges at
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:
1 ringside, Hopefully it won'l be that bad, but it i 1 the aquifer. We can't get that water to the river
2 could be, 2 because the Sate law's going to say you have (o
3 We're on the policy, Stored Water for i3 getitthere
4 Mapagement Purposes. [ there are at this date | 4 In Colorado, they operate under a system
5  unallpcated watery in the system, and if the J‘ 5 that [ think we're going Lo see more and more --
§ . Department ol Water Resources Is supposed to ¢ 6 gomething more like it happening in [daho, And
7 manage this whole system down to average daily 7 that's called conjunctive use. And when a junior
8 flow at une point, and a certain magic number that | 8 groundwater person wants the right © pomp
3 vanes (rom summer to winter, [ don't think we cun 9  groundwater in that area, he has to have a
10  doit. Okay. We can de it it we've very, very 10 guaranty that he has the surface water available
11 conservative and we hold onto all the walter that's | 11 that can be called on if the river flows well
12 in the basin and don't issue very many perits, g 12 below a certain number.
13 Wecan always be on the sule side, we think, It 13 Now, if we wait until we pet to that kind of
14  we tend to be cven part way liberal and start ‘14 simation here in ldaho and this unallocaled water
15 issuing rights, particularly on the Snake, "15  isalready gone, iUs going (0 be very hard for
16 Payelle, now remember zero flow of Milner, high 16 the individual groundwater pumper to come in and
17  [low can sometimes ocour in the summertime, All § 17 acquire some kind of insurance to cover up for his
18  the water in the river is {unintclligible). 18 npegligent act in spring flows, The State has a
15 50 the director has to look al the river 119 big block of water, the State could lease it off,
20 flow and river rights. And he has o look at the 20 sell it off in small chunks,
21 aquifer and how many ncw applications, how much 21 S0 the Board is recommending that through
22 {unintelligible) do you draw [rom up there. You {22  some mechanism, the State acquire some walet 0
23 try and balance those so he never goes below 3900 23 that we don't have to be ultraconservative in
24 I he were to go below 3900, 1o one who's in p]accg 24 issuing water rights.
25 and cun prove beneficial use upon the signing of {25 Mr. Chairman?
Faga 265 Page 28
1 the agreement October '84, [daho Power cannat 1 THE CHAIRMAN: Thaik you, Mr. Sherman.
2 jssuc acall for water against them. Tdaho Power | 2 we'll now take public testimony. And the
3 can issue a call for anvbody who gets a waler 3 Board will first call Ray Gof¥.
4 right after that dare, or proves their beneficial ;4 Ray, could you please come Lo (he mike,
5  use after that date. 5 Starc your name, address and telephune number for
6 We all know that if a guy's pumping oil 30 A 6  the record, pleuse,
7 or 30 miles from Thousand Springs, and the 7 MR, GOFE: Pl waive my statement
8  director gpoes and shuts him off, he isn't getting DB (uninlelligible),
9 very much of Thousand Springs. You won't be ahle 2 THE CHAIRMAN: The record will show Mr. Goff
10 toseeit. The aclual impact might not come until ' 10 waives.
11 wintertime. You can't shut off the junior river i1l Board would call Bill McManus.
12 man and not shut off the junior downwater pumperi 12 Bill, please give us your name, address and
13 {rit's not far. Y13 phone number.
14 S0 whal the Board is suggesting here is that § 14 MR. McMANUS: Suppused to talk through this
15  the Stale acyuire some water so when the 5 15 down bere? Maybe it's working, maybe it's not.
16  Department gets down close to 3900, if they make 416 Just speak up loud enough everybody can hear.
17  mistake, they can {unintelligible) it by calling 17 ['m Bill MeManus, 'm in Roule 1 in Rupert.
18 [or sume watet that they already owned in the ;18 My phenc is 436-3451,
19 river. That water wouldn't have to sil there idly 119 My first comment is in accordance with the
20 year after vear, It could be put through the %20 adjudication. I'm speaking Jor tnyselland not as
21 walter bank., Could possibly be sold o [daho Powet 21 a member of the Minidoka Treigation 1istrict as to
22 or some other (unintelligible). But it would be 22 which I'm & member of, newly & member of.
23 nice 1o have it there when we get down Lo the 3900; 23 The adjudication, (o me, seems ke
24 number. And the Department says, please scool upi 24 something that everybody's going t have o be
25 Quiw honestly, we've issued too many pemniits on 25 involved with. It's gone on lor 4 longer period
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1 oftime in the groundlaying of it. [t been § 1 pone below 4500, what's to worry aboul al 39007
2 going on longer than ve been involved in the ¢ 2 And like you say, there might, after the
3 farming. S0 i somelhing that's been eoming a 3 adjudication, be a few permits issued, a lile
4  long time. 24 here and a little there, and with all the things
5 If anybody who's worried aboul their water L5 that vou're looking at as far as extra water in
&  right hasn't heard aboul il or doesn't understand 8 storage, and if we can keep all our storape at a
7 it, they better get with it right away, 'cause, 7 hundred percent -- brought that up earlier, you
B like it's been presented to me, all vou have todo 8 know, somic of our water we've lost at Jackson is
8 s po through some simple procedures and get {8 downalittle bit. That's for service water use,
10 yourself down as being known that you have X 10 but eveniually, hat's water that's in the whole
11  amount of acres water coming to you, and that vou: 11 upper Snake River urea. So as long as all those
12 have a water right for however many acres primary} 12 waters are up 3900 feel, (o me, seems like a good
13 Maybe you've hought some since then that areat ;13 figure.
14  an - any Ume up untit the adjudication takes 14 That's really all | wanted 1o state.
15 place. I[il's all made clear and on paper by |15 THE CHAIRMAN: Well, let's see il we have
16 March 1st of '85 ot Crotober of "85 or whenever it [ 16 any questions fiom the Board.
17 takes place, those people shouldn't have anything ; 17 Mr. Kramer?
18  to worry about. And that seems to me to have 18 MR. KRAMER: Mo.
19 something to do with Swan Falls the way it falls {19 THI CIHAIRMAN: Mr. Rydaleh?
20 in with the groundwater and new permits. L 20 MR, RYDALCHE No,
21  Ewverybody, if they have taken care of i, it seems E 21 THE CHAIRMAN: Mr, Shawver?
22 like that should go on. 122 MR, SHAWVER: [ don't have any,
23 Just from my own use, I'm for it. And what  + 23 THE CHAIRMAMN: Thank you, [3ll,
24 [ learned a couple weeks ago in Boise isitsnot 24 MR. McMANUS: Frank have anything? You kind
25  that involvemeni. 1t's a small price for those : of looked at me like mayhe I had something ]
Page 30 Page 32
1 who do have lo come up with the amount of moncy, | 1 missed there. Okay.
2 thhmmnﬁuhm@bWHdmmmmmHm@bdhmlg 2 THE CHAIRMAN: We'll get our lestimony over
3 was on the scene. P 3 and we'll get into some questions and answers
4 As far as the Swan Falls, the number 4300 or 4  here
5 4600 acre feat -- is that right -- that continues 5 15 there anvone clse who would like to
& 1o come up as being the lowest amount of waier £ testily at this time?
7 everrecorded, am T right? 7 Mmoo, well close the public testimony
B UNIDENTIFIED VOICE: 4600 CF5. v 8 portion. And I'd like to - you might make note
9 MR. McMANLUIS: CFS, okay. And that's 50, 60; 9 that the Board will reveive wrilten testimony
10 70 years, basically. At 3900 feet, you got {10 undl February 22nd. And thut can be sent to the
11 600 leel or better of leeway. Or anybody who 11 Water Resource Bourd hery at Stute House, Bolse,
12 doesn't look for cunserving their water, from here [ 12 |daho 83720
13 onout, waler's geiling squeezed pretty tight. 213 So we'll now apen it up Lo questions
14  That's just going W be another thing to give 114 Yes, sir.
15  averybody the inilislive lo work lowards {15 UNIDENTIFIED VOICE: You may have answered
16 conserving thal waler. %o even though we have 116 this before we came, but what was the main reason
17 600 feet of barrier between 3900 and 4500, some © 17 for raising it from 33 to 397
18  people don't like that idea. 1 heard quile a bit 18 MR. SHERMAN: That's a long deawngul answer
19 ofthat in Boise. Evervbody's opposed o going .. 19 if you really start at the beginning. | goess
20 lefting it come up in 3300 1o 3900, That just, to i 20 that's the best way to do it
21 me, seems like thers's nothing the matler with the 3 As you know, the Supreme Court ol Tdyho syid
22 way it's been proposed. 22 that [daho Power Company had an unsubordinated
23 Tknow [ could probably get inlo a pretty 123 right at Swan Falls. And they sent back to
24 good battle with some local water users over that, ' 24 Distriet Court the question o how much (hat water
25 butific's gone on for this long and iU's never 125 right amounted to. Idahy Power hud claimed $400

B (Pageszs 29 to 32)

Tucker and Associates, Boise, ldaho, (208) 345-3704
www.etucker.net



Idahe Water Rexources Board

1/30/1985

Page 33

Page 35

1 - well, they claimed more than that, Of cougse, 1 people would huve - many people would think Tdaho
2 they ruled that their claim of 8400 was a 2 Power could at least have won the amount of water
3 {unintelligible) claim. But they had not been 3 they had that been receiving, (Unintelligible).
4 receiving water for a number of years in 4 S0l was g compromise, And it was a 50/50 split
5  summertime. And they seul back to District Court 5 compromise, But in order 1o stick with that, cach
6 the question of what their water eight actually i 6 wide gave up something (unintelligible).
T was. 3 7 The nther thing, hesides starting the court
g State was prepared to mergly reargue theold | 8 case all over again, which could have been snother
9 question. Felt that subordination had -~ the 4 five, ten years, the Deparimont of Water Resources
10 whole issue of subordination had totully been 110 had declared a moratorium on issuing any permits
11 resolved because the very narmow views of the :11  in the busin above Swan Falls until this question
12 Supreme Court Judge on the agreement and the 112 was resobved because the Department was thrown in
13 language of the agreemuent, the original agresment 13 the sume swhward situation Idahe Power was, If
14 berween the State and lduho Power, % 14 they had w go back and try and somchow find water
15 The State also felt thal it had a legitimate P15 for Kdaho Power's claim of 8400 CFS, the
16  argument that they had constitational rights to Y18 Department (unintellipible) shut off
17 regolate the river for hydrapower purposes. 10s .17 (unintelligible). So the Department said,
18 netclear what that exactly that means. 1 think 118 clearly. we can't be going around issuing new
19  most people felt that they could cut the low down | 18 permits until this thing's solved, And if it took
20 the river if they wanted, and they didn't have to i 20 [ive or ten years, that was angther five or
21 waorry about its impact on hydropowsr purposes. So! 21 (en years nobody in the basin could get a new
22 itlooked like we're going 1o go back to court to 122 water right.
23 start over the whole dam process and try and 123 {(Whereupon, Tape 3 concludes and Tape 4
24 decide how much water [daho Power is really 24 Dbegins.)
25  cntitled to in the river, {28
Paga 34 Pags 36
1 Mow, the senate passed a bill called Scnale 1 THE CHAIRMAN: Yes, vir,
2 Bill 1180 which allowed the governor Lo enter intoy 2 UNIDENTIFIED VIICE: All of these
3 an agreement with Idaho Power. [t was desipned fo 3 negoliations. | suppose that there's ample
4 release or protect those peopls who are existing 4 provisions in the plan o take care of such a
5 upgers. Andwhen he sudd leUs negotiate thispart © 5 thing as if we diverted the Bear River over into
&  of the deal, at lcast, Idaho Power and the L 6 the Snake River drainage?
7 governor decided lets do the whole thing, see if 7 UNIDFENTIFIED VOICE: The plan docsn't
8  we can got a compromise. So they looked at the 8  contemplate that.
9 State Water Plan, which said if the State had won g {Unintelligible.)
10 their case und 1daho Power's water right was (10 UNIDENTIFIED VOICE: 1don't think the plan
11 really reduced in some fashion to 3300, that was 31 should. This plan - well, the plan should -
12 going W be the flow in the river. 112 fet's not suy that, Plan should consider that.
13 They looked at the historic flow of 4500, 13 But the chunges to the Water Plan, in the
14 which would probably have been the flow if Idaho | 14 refleetion of the agreement principally relate to
15 Power had won, tofally -« nearly total victory, 15 the mmount of water that Tdaho Power had claimed
16  And so, okay, we got two numbers, 4300 and 33, | 16 which has been regarded as appropriated water.
17 Let's just split it in half is aclually what we {17 The new crileria for issuing a water right can't
18 did. The 1200 CFS dilference between what the  © 18 apply to any unappropriated water. It only
12 historic Tow tlow has been and whart the State 19 applies to those waters that Idaho Power had 4
20 Water Plan calls for. W split it in half, 120 claim o, S0 if new water is diverted into the
21 Now, that may have been the starting point, 21 gystem, they would be regarded uy unappropriated
22 or that may have been at any point, because no one! 22 walers in the State of Idaho and arc available for
23 inthis room was actually a party sittiog on the "23  appropriation uses.
24 gwsociation, So it reprosenls € COMpPromise on 124 THE CHAIRMAN: And the Board will take care
2% both sides. Idaho power's piving up -- both § 25 ofthat if that -
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1 UNIDENTIED VOICE: That's a good point. : 1 o the 3900,
2 MR. SHERMAN: This is just to expand on some : 2 MR, SHERMAN: 1 guess the snswer Is whutover
3 things I said earlier that sort of relate to this. 2 heneticial use you cat prove you'ne covered,
4 The 3900 is a magic number is all T ean call it 4 UNIDENTIFIED VOICE: Mr, Chairman, that -
5  Any user who is in place and proves the beneficial 5 covering all those uses that are presently being
6  use before signing the of the agreement is safe &  made s an additdonal reasen for the general
7 from the water call if the flow goes helow 3900, 7 adjudication of the Snake Basin, becuuse o)) those
8 If the flow gocs below 3204 at sometime in the 8 uses arc identified and they're proven. And the
9 luture, ldabio Power will call upon the State to &  powoer company and everyhody else will have o hive
10 supply water and the new approprigtors, those 10 with all thosc uses. They can't come in and say,
11 people who kept their water right after the signed 11 well, that wasn't in usc, because we'll have gone
12 apreement will be the ones who the Depurtment 12 through the process of Wdentifying all those, and
13 determines who to supply that water, 13 yes, it has been, Those uses, then, would not be
14 Sa in areal 1930' drought aityation, we 14 subjected to that 3900 OFS rule,
15 don't think we'll he at 3900 under existing 15 THE CHAIRMAN: Bill, did you have guistions?
16 condition, because we've taken existing 16 ML MeMANUS: Well, [ was just going to ask
17 development, loaded facts into the computer, put 17  about that adjudication and that day of (Jioher
18 in the weather eycle in the 30%, and we come down 118 24¢ly; is that right?
18 1w 4500, U matches whal we've done 19 UNIDENTIFIED VOICE: Which date, the sighing
20 {unintelligible). 1 20 of the framework or the signing of the agreement?
21 S0 the existing user vary in accordance o 21 MR. McMANUS; The signing of the agreoment,
22 the agreement is protected from call, sven if it 122 UNIDENTIFIFED VOICE: The agreement? October
23 gocs below 3900, Tt's only the person's water 123 25th
24 right is junior to the signing of the agrcement 24 MIL MeMANUS: Su anybady who has (ted prior
25 pould be called upon to supply thc W'ltcr m meet L25 o that is going to be all right. Bulil the
Page 38 3 Page 40
1 that flow. . 1 adjudication, say, starts on March 1, what about
2 THE CHAIRMAN: Yog, sir. i 2 anybody who falls in that time frame there?
3 UNIDLNTIFIED VOICE: You just madea : 3 MR, SHERMAN: Ict's talk a little bit about
4 statement there anything signad - or before the £ 4 what the adjudication ducs and how simple it can
5 agreement. Wow what about permits that weren't ! B beand how gomplicated 11 can be.
&  completely finished during that, 'm in thal bowt & The language in the agreement specifics that
7 right there. 7 users who can prove beneficial use belore Oclober
B MR. SHERMAN: The languags in the agxwmcm 8 25th, 1984 will be protecled by the agreement and
9 says beneficial use has to be proven. I youy . 9% ldaho Power has agreed not lo calt the water from
12 could fill out a proof of use card and have enough 1 10 ther,
11 people to back you up that you're using it, you f11 The mechanics of adjudication are [airly
12 would be okay. If you're not, you're stuck, and E 12 straightforward, Part of the Water Resources gous
13 you're going to have to meet those new eriteria 113 to court, and the Court directs the Deparunent to
14 and legislation (unintetligible). You would be i14  proceed with the adjudication. Departunent takes
15 processing first belore any new applicants come £1%  its records. And in either -- through the Court
16 in, 116 sends notices to cither all people in the district
17 IINIDENFIFILD VOICE: Lhave partotitin, 117 or the basin or water rights in the basin or
18 permitin parl, I've gol g pennit for two wells. 118 landowners in the basin, Not clear vet which of
18 One well was in service prior Lo this, 19  those mailing techniques or forms are used, But
20 MR, SHERMAN: Mr, Director, can you helpme | 20 in theory, evervbody in the basin whe is or could
21 on that one? "21  be using water is contactad by the Department.
22 THE THRECTOR: Sure. 122 The Department has statt that goes around
23 The one that was in would be covered, "The 123 every hittle county courthouse and in other
24 other one is not in, and bas not been developed, 24 places, actually, And they have the water rights
25 then it would not be covered. 1t would be subject 125 [or that arca with them. And they ask the
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1 landowner aimd water user to come inand talk to | 1 any reasonable time, it's going to take more than
2 them about their waler righl. The Department 2 oneortwo people,
3 shows the individual what they have on record fog 3 Ho proposed legislation would provide that
4°  Boise and in Twin Falls (unintelligible) about 4 those waler users in Lthe area being adjudicated
5  your water right and your use of water. 5  would have to pay some fee to help fund the
6 The key things, of course, are you want land | &  adjudicalion. The other thing that's different
7 trigated, you want water you divert, when that 7 about the Snake Basin is that it's one of the
8  diversion firsl ook place, and when vou proved | 8  first steps the State 13 going o seriously take
&  Deneficial use of it. And then the farmer guy 8  inforcing the federal government lo quandly
10  sits down and says, yeah, this looks -- agrecs 10 those so-called reserve rights.
11 with what we have. And if you're happy, we're |11 The Water Plan asks that the Federal
12  happy, and Lthis s how we're going Lo file with 12 povernment and Indian tribes quantify the amount
13  the Court, providing you're not using lwice as 12 of water they claim. (Unintelligible) in '76 cven
14 much water as you're legally entitled to or 14 provides that the Department of Water Resourees
15 something like that. 15  will provide technical assistance to the Indian
16 The Department compiles all this information] 16  tribes. Never been asked for. ICT recall, they
17  that's been checked with the individual people. 17 have been for the last two years trying to
18 [nsome cases a ficld staff will actually go out 18  dctermined their own water needs. But the only
19  and verify the amount of acrcage their imigating | 19 way you can foree them to participate in State
20 (unmintelligible), make sure the work 1s completed | 20 adjudication n State Court s to do what's called
21 and as accurale as can be. And then give it o 21  syslern adjudication, a general systems
22  ihe Board and 1o the Court, and they are listed in | 22 adjudication.
23 chronological order so that once the water 23 There i3 a law which was passed in'52 or
24  master -- or if a water mmaster were ever in place | 24 '34, Federal law that says as long as the Stule 1x
25 you'd know your shutott as a junior user in the 25  doing a system's adjudication, the Indians and the
Page 42 Page 44
1  arca. 1  Federal povernment participate. Now, vou reallze
2 Payelle river system 1s just ending up tn 2 that the federal government glaims they have a
3 adjudication. And there were 9,000 some waler 3 reserved water right for all the national torests
4 users in that system, And we're down now to about 4 in the basin (unintelligible} and Indian
5 11 people who have not agreed or compromised with | 5 reservation ilselll Federal yovernment claims
& the department about their water right. Anybody 6  they had a water ¢laim. They have not yel told
7 who ohjccts to what the Board finds tells the 7 the State what it is for those lands. Prionity in
8  Court this is a bunch of nonscnse, and [ ¢laim 8  that claim in general in all court cases has heen
S somcthing ditferent. And it ends up being devided 9  settled as the date that land was withdraw from
10 by the Court. Like ] said, we had 9,000, We're 10  the public domain, For a formal Indian
11 down to some handlul yet which are not satisfied. 31 reservation that's L860's, That's a pretty good
12 And thal's whal's theoretically going (o 12 priority date.
13 happen in the whole Snake basin, Things that are 1z What we've got to do now is find out how
14 different lrom Soake basin from previous 14  much waler they claim. We've never had to do
15  adjudication the Department has done is, one, 15  ihat. (Unintelligible) river for the max on to
16 adjudications have always been paid for out of the 16  (he point that the Depariment would surely like to
17 Swate zeneral fund, But when we're talking about 17  see (unintelligible) acceess water we can eall on
18  doing something that's massive as the Snake Basin - [ 18 when we make a mistake. We'd like to know how
19 with un estimated cost of 828 million. State's 1%  much waler would (it in the Indian Swan. If we
20 1ook (unintelligible). More the reason it takes 20 starl al Lewislon as the proposed adjudication
21 ten years to do an adjudication on a single small 21 does, we're including the Salmon and Clear Waler
22 river like the Towell (phanetic) is because the 122 and all the Snake range [rom where 1l basically
23 general fund gives the Department enough money for{ 23 leaves the State. That, 1o us, iy the system
24 one or two peaple per year to work on the praject. {24 water adjudication.
25 We're poing to get the whole Snake Basin done at 25 And we think the Feds have to parlicipate in
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1 our forum under those stipulations. Now, if 1 Canyon
2 they'll agree lo parlicipate, and we can start at 2 In part of the agreement, in trying it to
3 Weiser, or we can start at Swan Falls itsglf, the 3 reach a compromise, the negotiators introduced the
4 Murphy Gage, so much the better. Tdon't--Tcan | 4 word subordinator, I think it was a bad decision
5  agree with somebody who using the Salmon River © 5 on their part. But as lawyers, it just didn't
& drainage, the Clear Water drainage, that the water L6 necessarily make good sense. 8o they introduced
7 tights problems at Swan Falls Tham docsn't have 3 7 this new term, And what the agreement, 1 think,
B much to do with that, And why should we ! 8 Dbasically testifies -- let's start at Swan Falls,
9 participate? And why should wehavetopay? IF | 8 first of all. Tt savs that the 3900 and 560 arc
10 we can get the Swan Falls Dam, fine. ; 10  going to be protected by the State Waler Plan.
11 But T think that the adjudication 1y poing A 11 Therefore, Idaho Power's water right i3 not
12 tobe really valuable. And il we're going to tey 112 subordinated below that level. That means that
13 (o manage the fiver down to some minuscule amount 13 Idaho Power will be assured those flows forever,
14 of water, we have to know what the Feds wantout ;14 Now, negotiators introduced the term
15  ofthat system, hecanse they may put a claim in at § 15  subordinatable with anything 1daho Power claimed
186 some later date, And it would be really nice it h 16 above the agreed flows. And what that is inlended
17  we could resalve this in Statc Court rather than £17  to mean is the State holds this waler in trust.
18  Federal Court. .18 It's still Idaho Power's water. When the State
19 So that's why the adjudication, at least, is 18 wants to give il o somebody else and subordinate
20  proposed to start at Lewiston, Because it's so 20 i, and that person has the right 1o that water,
21 big, that's why we really need help to pay for it ;21 nocostio him in terms of the fact it used to
22 THE CHAIRMAN: Next question, 122 belong to Idaho Power or no cost to the State in
23 UNIDENTIFIED VOICE: Tthink we oughttoe 23 terms of the fact it used to belong to Idaho
24 have a little mote ¢larification on these 24 Tower.
25  two words insubordination as subordinate between + 25 Now, in terms of Idaho Power's claim at
Paga 46 Page 48
1 Tdaho Power and agriculturc. 1 other structures up the river, at some ol the
2 TNIDENTIFTIED VOICE: Okay. I'lbtry. What | 2 dams, their water rights were clearly
3 the present picture i -~ what 15 it? Has there 3 subordinated. Mo question in the State's mind,
4 been any consensus reached inthat? £ 4 and probably in the legal sense, that those dams,
5 ME. SHERMAN: Okay. [ don't think you can 5 they wete not guaranteed their flow, and they
&  get three diflerent water lawyers that agree what | € couldn't do much about ic. But at a couple of the
7 the word subordination means. Idoo't pretendto | 7 other structures, they had nonsubordinated rights
8  pive you a legal definition. But T will say that 8 atill
8  the general population in Tdaho assumes that 9 And the agreement says that as long as 3900
10  subordination means you can take away someonc’s | 10 CFE gocs past the gage at Muphy in Lhe
11 water right to another specified usc and not 11 summertime, [daho Power won't complain about how
12 compensate him for it. That's the gencral 112 much water we'rc getting at any of the other
13  understanding of most people of what subordination! 13 structures, So in essence, what iUs done is
14 means. 14 taken some unsubordinaled rights instruclions and
15 Now, 1daho Power had subordinated the right 15  subordinated them.
16  at Hells Canyon. They agreed that they would not | 16 Now, | know that didn't answer your
17  protest upstream development in agnceullural, 17 queston. [can tell just by looking.
18  municipal, whatever against the - (their waler 18 UNIDENTIFIED VOICLE: As L undersiood 1,
19 right at Hells Canyon complex. And (or 25 some (19 that was brought up because ol the drought areas
20  ycars, both Idaho Power and the State of [daho 20  or the drought years that might come along when
21 operated under the assumption that that {21 maybe all of us would have to give up 4 liltle
22 subordinated their ight to own a struetlure 122 bil.
23 upstream. Now, Supreme Courl said, no, they 23 ME. SHEEMAN: No.
24 didn't subordinate it. They only subordinated P24 UNIDENTIFIED VOLCE: The argument, as |
25  (heir right at those specific dams in Hell's 25  heard il sonetime ago, was hal we had o

12 (Pages 45 to 48)

Tucker and Associates, Boise, Idaho, (208) 345-3704

www.etucker.net




Idaho Water Resources Board 1/30/1985
Page 49, Page 51
1 guarantee that 33 - the figure 33 going over Swan | 1 Federal government,
2 Falls, if that's all there was in the river, that 2 MR, SHERMAN; Oh, you mean the rescrve water
3 would be delivered that way. i3 right elaims?
4 MR. SEHERMAN: No. That's an meom- -- oh 4 UNIDENTIFTED VOICE: -WMm-hinm.
5 whoever was telling you that story was totally 5 MR, SHERMAN: Oh, boy. Okay. That's s
6  wrong. Forexample - Pm trying to think of a ¢ 6 complicated problem. And what part of the problem
7 good way to deal with il. 1 guess the best wayto | 7 has heen is that this has been deeided in Lederal
8  deal with it is to say that the agreement clearly | 8  Court, And Federal government has said that when
8 specifies that Idaho Power will take no action £ 8 we withdrew this land from the public domain, we
10 against anybody who has a water right older than 10 had same special use in mind lor that land, And
11 Gotober 25th, 1984, If the flow goes below 3900, | 31 at that time we, therefore, assumned and claimed
12 they will only come after the new people who comé 12 that we had the water for {unintelligible).
13 afler them, I mean, juniors Lo the signing of the | 13 Now, Tndian wibes have been back and forth
14 agresment. Becausc, what the Slate is basically {14 in court a good many times. And the Federal
15  doing is saying as of the sigmng of the 115 Courts have raled that when an [ndizn réservation
16 agreement, we will protect that flow ot 3200 118 iswithdrawn, walers sulTicient ta irrigate all of
17  It's not against people who are senior in time. 17 these irrigable lands on their reservagion taken
18 T think that was the same thing that was 18 up at the same time. INEL 15 a good example.
19 true with (he State Water Plan when it was 19 That roservation was withdrawn o test nuclear
20 originally pul in place. They said 3300 mintmum 20 reactors. And maybe come in and keep showing they
21 flow year-round. If it came to a water shutoff 121 were testing nuclear reactors. T suppose they
22 problem and we weren't meeting the 3300, the 22 have o have some kind of claim for water for that
23 pnority date of the {unintelligible) flow would 23 purpose.
24 only have been '76. People who were in place with 24 They have refused to quantily those rights
25 an older water right pmbablv would have bLLn 125 unless they get Ldll::d inte lhe byvtwm §
Page 505 Page 52
I protected, Cortainly undler the agreement, they f 1 adjudication, general adjudication
2 would be. | 2 (unintelligible). And as | said, wo've asked
3 And that is really, | think, fairly scrious 3 them, sinca the Water Plan was st put in place,
4 consideration [or o person who has got one well he © 4 and we've asked them through different forums, to
5 has to do thats going to be under the new sysem, . 5 quantity theiv water right for years and vears and
6 If ut some fulure date we have a long drought &  years. And I think this is one of the only the
7 period, and if the Deparement’s wrong io Lhe rest 7 ways [ can sce it bappening -- well,
8 of this, they'rc going to be ene ol the peaple 8  {unintelligible),
9 Iht could be called to be shut of, Whereas, ) For 4 long time it looked like they were
10 amybody in place before the agreement's signed 18 wnever going to quantify, And we were poing o try
11 won't be called, no multer how fow the plan goes. 11  and manage the water in the State without knowing
12 UNIDENTIFIED VOICE: How come some of these | 12 what they might take at some future date. This
13 hereclaims can stll exist on the river and they 13 adjodication is one way to foree them. I8 the
14 never have to show henelicial use? What can you 14 only way to force them into our State Congt
158 doabout it? 15 gystem. That's no guavanly we're going o like
18 {Unintelligible). 16 the results of the adjudication m terms of what
17 MR, SHERMAN: Tl get in trouble hore, but §17 they claimy and get. Bul [ think 11's better that
18  T'll say that the Depariment of Water Resourcys 118 a State judge does it than a Federal judge.
1% doesn't have cnough stall to go around and really 13 I think the threat is hanging over Idaho
20 check out every beneficial use claim. They're 120 right now that the Indians, lor example, of the
21 given a picee of paper when you file for a water 121 forest service, beeause [ know the
22 right powadays, And you put down the bencfits for 22 (uniatelligihle) people look at theirs, [ know
23 the water use, and hopelulfy, someone of our 23 that the forest service, at least in some of the
24 people vomes oul and checks on it $24  forest arcas, has looked at the amount of water
25 UNIDENTIFIED VOICE: T mean claims of the 125 that they actually need for management of the
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soms experiments over there, It seemed 1o work.
The local people were happy. But the only good
ground to dump this excess waler out on is BLM
ground. And they objected to the wet spring,
blood bank summer, and wouldn't want the land (o
he used for that purpose.

There is some artificial recharge zoing on
in Lhe Rupert or Jerome area, And all the
interest from the trout farmers who were concernad
about the volume of the tlow coming out of
‘Thousand Springs. They tried to form - they had
the authority to furm an artificial recharge
district, This past spring is the Grst time they
tried to put water it the ground there, It
worked. We can assume there will be a continuing
of it this spring for more water in the grow,

Folks down in OQakley are looking at
artificial recharge project. They ran ong of our
critical groundwaler release and have drawn the
water tables so fow already, they're concemed
that they'll be going out of business in ten days.
So thev're looking at maybe secing poured water
into the area. One of the potential ways Lo store
it would be through artificial recharge. So
people are looking at it,

ORI Y

Page 56

Let's talk about some of the problems with
artificial recharge. As soon as the water goes
mte the ground, vou basically lose control of it
It's the property of the State, Trout fanmers
don't care because they're concerned about what
vomes out of Thousand Springs. Any water they can
zet in the ground that mects at lcast as much or
mere might be Found (unintelligible). 5o they're
willing to pul up some money. The average farmer
doesn't even wanl o pul up a lot of money. He'll
probably never see {unintelligible).

Another real problem s water quality
problems. Probably most of you know the EPA was
considering making this (unintelligible). s,
in most technicians’ mind, easily contaminated.
And then vou've areas of raw salt oul there where
anything you get in the ground goes down ta the
water table and doesn't get filled very much.

If vou want to put any kind of line in the
water in the ground at all, you got lo have some
place like raw sall so you can get o lot of it in
in 3 heck of a real hurry. S0 you've got a real
water quality problem. On this particular
experiment, oné last spring, and will be followed

Idaho Water Resources Board 173041985
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1 forest. And there, the threat hangs over us the i
2 {unintelligible) of the Federal Court and heads of 2
3 the Federal government sent the supply in the P 3
4 water here in Idahe. And that, 1o me, is one of 4
5  the big reasons to try and go with this § 5
& adjudication as proposed here. -
7 THE CHAIRMAN: Yes, sir. L7
g UNIDENTIFIED VOICE: 1don't know whether to 8
8 put thiy in the form of a question or a statement. -
10 ‘These directions, it onc of these situations - if 10
11 the water could be held up river, we know that, c11
12 like, lust spring we had a horrendous runoft that 12
13 justwent right on through evervthing, z 13
14 Has there been any design or maybe diversion 114
15 of some of this water upstream, like recharging ‘15
16 the aquiter? Looks like, to me, figure out a way 1a
17 of holding this waler upstream, and it helps 17
18 evervbody, ‘18
ig MR, SHIERMAN: Yes. The answer to thatis £ 19
20 yes. And let me expound upon that, 120
21 Yes, there have been studies made un P21
22 industry storage and aguiler storage, Now, lel's 22
23 talk shout the industry storape. because the 23
24 Board's going to be at the maximun - 24
25  determination of the maximum use in the industey ;25
Page 54§

1 storage now, Che of the few good dam sites lelt 1
2 inthe upper 5nake is the Lynn Crandall site, for 2
3 cxample, The Department suggests on analyzing | 3
4 flow data there that might fill once in 4
5 seven years or less, 5
& The cost for a now construction stored water 8
7 1% such that agricultural interests can't afford 7
8 il Federal government is now reducing the amounr 8
9 that they conlnbule o 8 new kind of project. 1t o
10 there's unallocaked water in the Ryric (phonetic) 1 10
11 which i for sule for $8 an sore fool 11
12 (unintelligible), it costs some $40 an acre foot P12
13 orinore o be involved in new river yorage 113
14 (unintelligible). P14
15 The Board, through the Department, 15 115
16 looking at a new storage structure on the Weiser 1 16
17  River. And the only way they can adequatcly cnmcf 17
18 up with enough money to do that plece of 18
19 construction is if some of that water is paid for | 19
20 by the Federal government ta provide waler for 20
21 {unintelligible}. Flood control, recreation and 121
22 jrrigation won't pay for it. ‘22
23 The idea of artificial recharge, yes, wo've 23
24 dong some, The Department, in conjunction with 24
25  some of the people over at 3t Anthony, have done 25

on again this vear, State asked for waler samples
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1 tobe taken of the water going oul 1o the recharge | 1 the Federal govermment is stockpiling these
2 aresas well as from wells in here, U5 a real 2 prices.
3 concern then. 3 UNIDENTIFIED VOICE: We've got cnough -
4 You know what, anybody who wants to pay forr 4 wo've almost got cnough storage - oil storage
5 irrigation artificial recharge will be involved in 5 thereto fast us, what, 90 duys? We buy in
& it Certainly doesn't want to be lable if 6 ruserve. Now, whal I'm saying, what ['m looking
7 somebody ges sick drnking water down from the | 7 atis (his, [fthal's being paid by the
8 aguiler (unintelligible). It's expensive to get 8 tuxpayers. then the taxpavers could help recharge
9 the waler out there, You're not sure you're going g these aquifers,
10 o getall the benefits out of it. And you're 10 MR, STTRRMAN: And that's a pood point. You
11 liable For anything that's wrong. 11 bring up two points. One, all this Federal money
1z The only way we'rc going to sce any big 12 can only put 90 days worth of ail in there. It
13 anificial recharge will probably be at the State 13 shows the problems with trying to recharge waler
14 orone ol the major districts {unintelligible), 14 ulso in lerms of volumes of water.
15 And if you can't use existing facilities, you 15 UNIDUENTIFIED VOICL: Sure, there's problems
16  probably can't justify it. Certainly can't 16 there, but -
17 justify, well, vou could go hy a well for $2.30, 17 MR. SHERMAN: But the other point is
18 and you're putting out at the water bunk. 18  legitimate. ! think -- T think at some point in
19 Well, I think -- Swan Falls thing did 18 the future the State may want to take general fund
20 nothing else but forced us to recognize we're 20 monics for artificial reeharge of the water.
21 runaing out of water, We've got to be more 21 (ertainly, they won't do it today. They won't
22  careful about how we use il We better use it 22 fimd (unintelligible} resources today for
23 better if we can. 1ithink it also says that 23 antificial rechurge,
24 things aren’l going to get any better down the 24 Butthe fedetal government is iterested in
25  road. Wemay be enteripg into one of these 25 this problem. And it's not becouse of the
Page 58/ Page 60
1 climatic cycles. And the people al Mud Lake are i 1 sitation in [daho, or [ guess you can't say any
2 poing to get more and more waler, And we may 11ave% 2 ypeeific state, boeause they get in trouble when
3 lots of water availuble in the reservolr {3 they pump dollars into one state and all the other
4 {(uninteliigible). That would be really nigg in ¢4 states want their share of pie. The overall
5 terms ol whal things are going to be like for 2 i 5 aquiler was structure] (unintelligible) in Texas
&  [ew years, don't think we can count on that. {6 s the one that's been going down in terms of
T Wecertainly can't count on it for the next 50 or 7 hundreds of feet over the last ten years or so.
B o) years. Sometime we're going to be water short, | 8 And there are farmers in Texas going out of
8  And somctime the water's worth more money than it ' 8  business. Farmers in other arcas along that whole
10 should. Artiticial recharge probably should get ‘ 10 geologic formation arc concemed among others,
11 more comsideration. § 11 The federal government's appropriated |
1z UNIDENTIFIED VOICE: Just suggest another § 12 think it's $5 million to take 1 lock atis
13 thought or idea. Who's paving the bill to 13 antificial recharge teasible. | would certainly
14 roeharge all of these olf reservoirs underground, 14 hope that the Water Board and the legislature can
15 aquilers o -- with all this oil we're buying up T15  dua better job of planning than we're in that
16  and storing underground in the old basing of oil? (16 situgtion io the near future, | could see
17 The taxpayers is doing that, vight? Taxpavers arc 17 {unintelligible) when water gets morve expensive
18 doing tha 118 and iy benefils are recognized more and more, the
18 MR, SHERMAN: Two different situations. In - $ 19 State may well take it out of general funds,
20 the so-called neighbor peteoleum reserves, 120 either coneibute towards these artifizial
21 laxpayers are doing it, In some instances, it's 121 recharge prajects or da them. And | know the
22 oneeivable that an oll company could be daingzit. 22 Wauter Board has given prants (unintelligible).
23 Buildon't know of any case that's going on. The 23 THE CHAIRMAN: Yes, sir.
24 only ones that T have out arc {unintelligible) 24 UNIDENTIFIED VOICE: Question on the Oakley
25 that land service and put back in the ground so {25 projeet. Now, if that's going down, and which we
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1
1 &l know it is constantly, what «« is there any 1 close together, cones and depressions overlap.
2 cutoft? Is there any proteetion for anyone above 2 And the effect in the overlap arca is to add the
3 the other? What's going to happen it that keeps 3 two together and it pocs down like ganghusters.
4 going down where those wells go dry? Because, 4 5o the ideal way to develop any aquifer is
5 used to be, when we drilled those wells, there was 5 to have what's called well spacing regulations to
6  adaleon there. And they took the log ol 1t und 6  keep the wells spread out as tar apart a5 you can
7 so [orth. s there anything now Lo protect the 7 (unintelligible) aquifer. 1t's the little 1
8  early drilters, or 5o 10 speak? 8  know -- and I've not worked directly in the area
g MR. SITERMAN: Yes, there is. It's nota 9 excepl when | (irst came (o work for the
10 very nice thing. It's very likely to happen, The 10 Department, head of omissions and observation, 1
11 Department has met with the people down thercand | 11 waorked on it a couple of times, The geologist is
12 gaid, basically, we had a recent 1§ geological 12 fairly new to the problem. Don't see tov many
13 survey study, our own records indicate the water 13 geological things controlling it within the arca
14 levels continuing o decline. We'll give youmore P14 that's been identificd. T think onc well is as
15 grace perod. Butif you cun't get this 15  bud uy another. The problem is that we get them
16 arficial recharge, some kind of a water 16  too close logether. And you really sec the
17  imporlation in place in the next couple years, 17 dramalic decline because they inter(ere with one
18  then problem's going to (unintglligible) and 18 another
19  that's going to be adjudication. 19 UNTDENTIFIED VOICE: Tt doesn't seem to me
20 The numhers in that TTSGS report really scarc 20 that in my -- in referring to those in the tests
21 usin torms of overdraft that's going on. And it 21  that they've taken, it's only a short distance
22 that happens, the Courts arc probably going to 22 from some of those wells to the other, And
23 order over half the users in the basin to he shut 23 there's really a difference in the level of the
24 off. And it will be strictly in & time priority 24  water.
25 date. 25 ME. SHERMAN: I don't know what you're
Page &2 Page 64
1 Speaking as the groundwater penlogist, 1 alking aboul, I can say thal there's un actual
2 there's not a found good way to doit. T'd love : 2 boundary beiween the Cottonwood ared. (or example,
3 tosee them shut off so that T spread out my i3 and the West Oakley fence we call it where there
4 cxisting pumpers over the whole area, so Tkindof {4 appears to be no intercommunication at all between
5  halance out the declining aguifer. The Idaho law 5 rthetwo, And a function of water level in o well
&  provides, and the dircctors have said. talk with 6 depends, to some degree, upon well construction
7 the people. Scriously concemed about asking for 7 and the actual depth of two wells adjacent to each
8 adjudication, specilically in that wred 8  other. 5o that -« well construction -- even if
9 (uninkelligible), : 8 two wells are constructed the same depth and
10 UNTDENTIFIED YOICE: Question, [sthere any, 10 perlorated against the same portion of the
11 way in your geclogy study that tells whether one 11 aquifer, if the one does a better job on one than
12 areainthat area is particularly source on that 12 the other, you get more water and less decline.
13 mere than anather? Could you govern any by your | 13 THE CHAIRMAN: Any more questions”?
14 swmdy of that and tell which ones are the ones f 14 We'd like 1o stress onee again that we will
15  that are the major emes for doing this? 15 (ake wrilten (eslimony until February 22nd. And
16 ME. SHERMAN: No, [ don't think that T can v 18  thetestimony should be senl (o the Ldabo Waler
17  dothat. [think it's a very obvious problem when i 17 Resource Hoard, State Llouse, Boise, ldaho, «ip
18  you put three or four wells within a mile of each (18 83720,
19  other and the next well is three miles away. He's {18 And we thank you very much lor coming. We
20 notdoing as much damage as thesc guys close : 20 thank you very much [or your questions and your
21 together. What actually happens when you pump an | 21 restimony.
22  individual well and get the cones and depression, 22 {Whetreupon, Tape 4 concludes.)
23 beecause you're trying to lower the pressure head P23
24 or the water in the system in the extra circle 24
25  around the individual well. 1f to get two wells 125
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I, Debora Ann Kreidler, Court Reporter
Pro Tempore, County of Ada, Slate of ldaho, hereby
caerlify:

1'hat I am the reporter who toock the
proeceedings had in the above-entilled action in
machine shorthand and theresafter the same was
reduced into typewriling under my direct
supervisiocn; and

That the foregoling transcript conlLains a
full, true, and accurate reccord of the prococedings
had in the above and foregoing cause, which was

heard at ‘E%“’L¢y' , ldaho.

IM WITNESS WHEREOK, I have hereunto set

my hanqh(lﬂ.;t_s/‘?ﬁof Mmzﬂ/ 2007 .

Debora Kreidler, Court Reporter Pro Tempore
CSR NWo. 274







