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MINU'I'tS 

January 17, 198~ 

l'l!-1£: 2:B rtt 

!'1./\C:E: Room 4J :I; - Stateh,rnsc 

FRESE.NT; AlJ. """"'h·rs cxc;::pt; 

GUESTS: Mr. l.y1e Swtcnk, Engine!!.,, Water D111td,,'t 01; M:r. Patrick l',ole, attorney, 
nff1ce nf cho Attorney a~neral; Mr T, C, ~el5on, attor~tY, ld~hu Power 
Comp~ny; Mr. Kenneth Dunn, Director, D~p•rtment of Water Rcsaurcea; 
Hi·, Dir:k C,11:(liwc, Llepartmen: of i,ln;;nl:'l,11 t11r.a~ement; Mr t'.iLrlck Cos­
(~U1), attornny, u(fice ot tfle Govern,1r; Mi,,, Sharon E!arni,,r,t, TdLiho 
Wo~1(lll in Ti111b1:c .::ind Ms. A.mbe1· Thie.men~, T.u.:iho Women in T1111bH, 

HQTJOtl: Repi:-e:ar.nt . .a ti ve St)t too lllOVe<l a:nd lhq,resent ri t.i.vP. Dew.::y i.econded thi'I t 
th• Mldutes of Janu~ry 15, 19A5, be ~pproved. 

MOTION CA.11.R IF.Tl • 

Mr. Koh pres(rnt«rJ .) 11l!;toricai outline of the ::,1,1,n1 filllR controvf!r:;y. 
(Attachmt:1H ~l) Ile lltated in Au11,llr,.t, 1.984, Mr. l:ost•ll~. Kr. N,ib,,n 
and he entered lntu a ,eries ot ne~otiAtlunH to presenc a re1olutiun, 
part of which i~ l:,e.for,1 th: comDit:tee te.iday. 

Mr. Castello raported the Covernor'a pars~cct!ve on this ,areeMtnt is 
that 1t ia nlmu$L fortun~te thnt' an imp~~~ occurred b•ca~1a I much 
mon: C01Aprdi1rnsive tre.atn'll"llt. ui t.:hl! hi;\JI'! w.11~ r~(lchcd. !hi cc11:1c!11ded 
that it w,H) hi!l opinion that rhe srntc sh1.rnld he H.spoiu;!.!Jlc for the 
~at~r ri - not prlvate ent~rprisc. 

!'Ir. tle l.(1011 report,~d 1:hat on the po:ln t of adjudic.ati otl 1 th ill is an inte~ 
grol part of tha aottl~ment agreement which lnclud£i; f~Qr hills in the 
St!nil.t ■. 1.t 1.:,; Idaho Po"~'"•~ po5iti<Jr\ that the river !;llir,n1ld be adjudi~ 
cAtad but it doe.8 nnt ~gkO scn~e. if the •echani~s nra n~t in place. 
Th1;rr: may bl! c.cncern$ ,Jl:>vvl the coat and t.l:l.•t. :it fir:H g.lancc, it may 
Rft~ expenaiwe, Th~re ate ibout 4 million ni:rta irrigated in th~ lnpkc 
h,i~Lti and if' th11!: l,i11d wer~ worth tt.,000 .O.fl :icrt.!, ~hat's Ii bH1i.01\ 
dollura worth of l'i!!i\l propert;y. The: p1ece. of pl'operi:y 1'1ith a der.r11ed 
watct right on it is a lot easier ta tr~nsf~r. He Yaid !daho Pow~r !s 
1ri fav11r of ai:ljud!.t:i.lti.on and a gtiUU; !.lh.:ire o[ th~ cost: will he burn by 
hydropm,1e l'. 

RS I 096lt:2: kf',1,ATING 1"9_ 'fH! All.JUi.lICt,TIOrl _qr WATER RIGHTS i 1\l'fENDlNC~~.RAl."rER t 4-.I. 
THI.~ t12, lDAHO COi.ii:'.. BY THE: AODlTlDN OF I\ NE:w Sl::c.;ncm-u,QM, IDAHO 
~ TO rROVlDI:: FOR THE COMl{ENCl:l-\1::N'!' Of AN ADJUl)lCAT!DN W THE WAT£1l 
R-1CHTS Or' TllE.SNAKE tUVER BASIN; Aii'r.NOTNci-'iiicTIOl'l l12-lld4, -JD/\HO con~. 
TO MODlr'1. 1'!-IE SCHEDULt Of FEf:S FOil F!Lil"G A NOTICE IJJi' C:J,AIM IN A 
IJATEit R1Cl1TS AD:iunl'EAfi"D-N °PROCEl::DDlG ANli lO PRDVJ:nE A PltOC:'i:iiu'ileroR 
COl.!.F.CTION oi nu: FU:S; A?m N11!:ND.UlG ·c11Ai•Tii1-J1, lITLE f,2;'111A)IO CODE, 
BY TttF. J\Dl)!TltlN (If fl. l'lf.W SF:CTJ:ON-·la:.:u·ff,-·i:oAHOCOOE:'"ro PRO\l'IUI: "i:-□R 
TUE CREATION OP TII~ ;.<ATE!l. RESOURCES A.i:iJuorr.A-flONAC.COljHT. ··~-

Mr. Co!lt!!ll<i told the comli\11::tee itbout the cost Rhil.rini:; i)C>rtl.on briefly 
l\<'ll'l .,rn:d :::1111 blll stvi'.s thl! ceepartmen:: tl,n authority and thl 111..1ndate. 
i;o i.:omri:cncc th!! general c1dj1J~ic.Hion or thei Sn1tke !liver. Hi, i;;.a.i.d it 
i,i t'hr.i:r ir.tenti.ori to limit due ti.on tc illn}'thing bdow Murphy 
Kaye at Swan falls 1[ Lhey can gtt the consent of th« Feder~) govern~-~L. 
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:U:SOURC!S AI4tl COJSERVAtION COMMITTKB 
J~~uary 17, 1965 
f'og., 2 

Hr. Gai:dnc:-, sll.ld ii Sr,;a.1t r'u.lh agrl!ellllnt 611flllllllt>' (ACt;ai,hn\•r'lt 12) hi1-d 
~e.en dhtdbutul. t □ the 1:.01111111-i.t:tee. "Ke disc:uned the A1.1n11cr in whii:h 
1ach factio~ wguld part~cipate in cDSt shari~g. !he end reault in 
re.-,cbing .'th eq,1ie•ble fl!!;YU was that tbe.u woul.d be. a flat f50 for 
11 watcr-r!&bc foll aud th'!n an additfa1nal. vathbl.t: w.'l.te.r fu dcpi:nd!!'lg 
0n the amount usKd, It was ~u~gested $1 ptr ~ere for irril•t!on, a 
$2S cfs hydropoweT fee, JlO ptY cfs to~ aquaculture and $100 ~fe fg~ 
mun 1c:ip:(\, 1odu.striol, CQUl~tt;i(l.l • mil'!J.tl.g, heating, cooling, p11b Hi:: 
{n!tream flo~. putlit: lake lbvol maintenauce. and w~itlife. With th1s 
forw~la, they were ~ble to come up with a fig~re o! $11,487,700, 
(Al:t41,clunent 13) 

Repr11:111entative Littlrt asked 1f the 1:'(ly¢tre River wovld be included 
after they hail juE;t comrieted 1uljud:i.C'1-t:l.on, 

Hr. G.an1ner an!'lwered that was correct. 

M1:. Uunn mada a po:lnt Qt clarif1cllt1on i)(I the Payctl'.i? ;liver. ile :said 
thtrc ntc r1.10 btt81i1S h\ which adjud :l.c::ation haa been cq'lllpl eud - tl\fs 
?ay~ttc and the Lemhi. Th~ Payette and Le~hi rivers have bcun filed 
with the dlatriet court and the.y wtll not b~ done ogaln. 

Rrprcscntative Eche)l!awk inqui\ed that under tnl!I f.ee syste11 ~pcctfii::J 
in tbc bill. wnat wuuld be the ~£feet en the u~era in the Fort l~ll 
Indian reservation. 

Hr. Dunn an~~l!fed that~~ h1s knowltd&e, there would D~t be a charge . 

Repre!'lent,1r.:'l,vi1 Jonnson q.,,Qi:,tioncd whl,jth<:.I'.', undel'.' the Mi::C.:arren amendment, 
1djudii::at1an woulrl not h~v~ to include an ~ntltc tlvet. 

Mr, Dunn am1wered tllat is :iul tinknown. Tlle McCan:en amendment talks 
ab9~t a river ayst~m. The extent that they h~vo to ~djudic~~~ is a 
decis!on that will bi:. m.ade in tlie pro~e!'!s ol; dtlcfin1ng the boundaries. 
The court will defina that ba~ed on a), r.ne parties involved. 

Re.pi:escni:ach,fl Johnson 1Hdd he: felt the whole ~ystem should be adjudi­
~ilted. 

Mr. Dunn ag1;eed that <'lll the rights- be dtCtQc:d by the c:.ciurt:, 

Mr. Nelson ramarked thilt soroe rif the tOl'llllliollt!'I ha has hE:ard h¢U ,rnd 
at thll 'l(atcr users m~c ting seli!m to be 111ore c:011cerned .~bout the mecl:ian1t:~ 
of adjui!ic.atlon t<1ther tli.,n if w'ill lihould have it. Ile said he h,1!1 .c □ n­
cero that tha 11tat11tes n~w in pJ,11c111 Illa)' prove. to be J11omewhat il1i11lequ;;,tP. 
tr1ei;;l\3n:(;;;:11}, 1::, 1:0 handle th1s lerge: of an a1ljudic.Hion. '.!')u: quei;t lons 
hi!.ve to bi", •u;1ijuaaed sepiu:ately and pri:.,,b.,.bly there: ,d.U be SOmll pro­
p(n,als to (lftlend the statacu in this session but that f.111 differtmt 
aB ta whether w~ should b~vft adjudic~ti¢n. 

Repn::111!1:'!tat,l\/'c Echof131,Jk. aRked Mr. Nelil,on how 1mpo,:tar.t .adjud:lc::uian 
lii to tl'le en.::.tre pad:.;1gc. If that w~rtt the only part th,H d:ld !lot 
J'!.15.'l, wc,111 d Id11ho l"ower Co111p,1:ny i:ejei::.t the entire [1:J.ck,1ge a,:- would 
it be possible for renegotiation without adju~lcation. 

:Mr. Nelson replied th,tt if tha.1: hllpp11'l.s the pt:indpals will have to 
get tc11,Hhe;r ta aee H 1.1h0t C'.ome/li out COl'lfQnr,3 to their 4e.si.re~. 
He said he could .:iot spi:t:uL:J:tP.! ,'Ill to wliat ldi'llrn Pol-'H Comi:nioy would 
do j_f the 1orh □ l.• p,ackagl! passed e1tQO.'Pt tor aujudicat:itifl • 

l'IOTTOl'l; Represenut:ive Jahmwn moved and Rtpt"esei\tl!t!ve !!.r~ckett secoodll'd that 

ltS 1091>lC2 be introduced ft'/¥ p-rin.tint. 

AMf:Nl)ED ltcpi:estnt.ative Ha.ikin, moved and Rep.,esental:ive. l\llti!man sec:,;,mli,:d th.;:it 
MOTION: R5 1096ilC1 ba held untU n,:,>::t -wuk 111 order that tflll' committelir hav,: 

!flore ti1110 to stvdy it. 
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RESOURCES IJID COMSERVATlON CO'HHITrEE 
.J!lm.1,11.r)' 17 I un 
Page 3 

MOTION CARRIED. 

MOt!ON: Re~reaentati~e ~•aK•~~oc mov24 •nd ~&preaentative Edward ■ •oc~~dtd 
that th~ eolllftltttee ru~e1nd the •~ended ~0ti~ft aad ~nt~~dueo fQr print~ 
ing R5 l09HCl!. 

MOTION FAILED. 

ltS 1096IC2 w:!.11 come before the committee o~ Mond•r, January Zl, 
19&5. 

Th~ meeting adjourned at 4:00 PM. 

9!CtrY~ 
f/~ABJ} CHATBUKN. CHAU.MAN 

·.~ 
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HISTORICAL OUTLINE OF THE SWAN FALLS CONTROVERSY 

Thi 6 outline pres en ts the facts leading to the se ttl emen t 
agreement between the State of Idaho and Idaho Power Company 
(IPCo}. 

r. 

1901, 1910, 19l8--Irco Water Rights acquired at swan Falls. 

II. 

1923--Department of Interior negotiates to obtain water 
rights for projec above Milner. .- . 

· .. "!. 
III. 

1926--Citizen concern with the use of a downstream 
non-consumptive right preventing future development~ 

IV. 

1928--Constitutional amendment limiting hydropowe~ water 
rights. 

v. 

1936--IPC0 1 s Twin Falls hydro right subordinateQ, 

VI. 

1947--Hells Canyon controversy begins-~controvecsy 
concer.ns- -Federa 1 versus Private dam's impact upon vested water 
rights . 
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VII. 

1951- .... IPCO agrees with Id~ho to subordinate CJ Strike state 

wate, right. 

VIII. 

1953--I.l?Co given subordinated water right at Hells Canyon. 
rt was assumed that the company's watet: rights in the Snake 
River system above Hells Canyon were subordinated by the 
federal power license. 

IX. 

1974--XPCo's pioneer coal fired pow~r p:l:ant turned down. 

1976--IPCo's 
that Idaho Power 
and by fa i1 in g 
increased. 

x . 

ratepayers filed P,U.C. complaint charging 
Company has vested water rights at Swan Falls 

to protect thoi;e rights, electric rates have 

• XI. 

_1979'--Distr;ict Court rules that all of IJ?Co's rights were 
suboc-d ina ted. 

XII. 

1982--Idaho Supreme Court rules that although the Jpco 
water rights at Hells Canyon ware subo:cdin~ted IPCo rights at 
s~an Falls were not subor.din~ted, by the »ells Canyon license. 

X1II . 

1983-1984--Legislative attempts to re9olve Swan Falls fall. 
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ADJUDICATION CDST 

REX:DMtir:NDW ADJUDIC'\TION COST SHARING 
For Snake River Above LeWiston 

(Discounted ~t 10% to July l, 19$6) 

CLAJM PEES 

$50 per cL=li.m X 61,694 water rights 
$25 per claim X 52,332 oo.rrestic & stockwatoring ~ights 

VARIAOLE WATER USE FEES* 

lrrigntion: $1.00 ,i;er acre X 3;700,000 acres 
rlydtop~;er: 

$25/CFS x 259,441 CFS Private or Muni~ipal 
$25/CTS X 29,815 CTS OSBR or COE 

Aquaculture: ,$10 i;er Cf.'S X 13, 63 l O'S water z: ight-5 
Mtinicipal: $100 CE'S X 1,161 CFS water rights 
Industr:-fal: $100 p;::?r CFS x 6,493, crs water rights 
Mi sccllaneous: filing fee only·· •· 
Public; $100 per CJ:S X 20;315.6 CFS rights 

·.• 

STATE SEFD MONEY 

$ 27,369,000 
19,035,000 

$ 3,084,700 
1,308,300 

$ 3,700,000 

6,486,000 
745,400** 
136,300 
116,100 
649,300 

0 
2,261, 6og_*** 

$ 18,487,700 

1,000,000 

$ 19,487,700 

* Claimants are all0',1,ted to 'spread varfoble water. use exceeding 
SJ ,000 over as many as as many as five annual payrr.ents with 10% 
interest accruing on the unpaid balance. Monies in Adjudication 
Account 1,.-wk1 be invested by tbf"? Treasurer, with interest: accruing 
t:o the Account. 

** This :cevenue 
facili th:~s. 

*** $2,131,300 of 
$230,000 for 
to 5r6O0 CFS 
that would 
Lime Point. 

C'AUTIONS: 

based upon the por,,;,er plar,t capacities of the feder~l 

this is a ste1te obligation. This figure iocludes 
sing tbe minimum flow at Murphy gauge f-rom 3,300 CFS 

in the winteL. It does not inclui::1e a $1,300,000 fee 
t from setting a new minimum flow of 13,000 CFS at 

1) ~·~ate:r. us~ num.\.:ers may be overestimated due ta doublecounting, thus 
lowering tevenuas. The am:::iunt of water use on unrecorded rights 

2) 
3) 

is: unkn01.•m. 
The mimber 
If all part 
lower,. 

actual t-1ater rights is similarly unknown. 
ar:e net assessed within one year, revenues w i 11 be 

4) \•;hj le dome;:;tic and stcickwatedng rights have been included in the 
~judjcation, the cost of processing these claims has not been 
included and is t.rnknown. 

Ems ta t/dgprop 
l.16 .85 
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NUMBERS OF IDAHO WATER RIGHTS 

ABOVE LEWISTCN 
SWAN" & EN.I'IRI!: 

USE FAUS ABOVE ' STA'IE ' 
Irrig~tion 37.,137 88.4% 51,968 84.2% 61,441 83 .. 3\ 

0yd ro fOwe! r 651 1.8% 1,267 2.1% l 1620 2 .. 2% 

AqLJ,ac\Jl tw:e 722 2.0\ 1,063 1. 7% l ,l 41 1.5% 

Mui·dc i pal 390 1..1% 773 1.3% 961 1..3\ 

Industrial g77 2 .. 1, 2,745 4.4"1 3,638 4 .. 9% 

Hi .ocelhmeo\l.$ 742 2 .. ai 1,631 2.6% 2,202 3.01 

Public 74.7 2 .. 1\ 2,247 3.6t. 2,743 3. 7% 

-----
'IOTJ\L 36,366 -:":""~ 61,694· 73_1-749 

stock1,..11;;;1ter 8,601 l9J.l36 

Dcmestic 10,026 32,496 

~----~ ~, .. -..-~ .. -
Sl..lbtotal 18,627 52,332 

CR.AND TOTAL 54,993 114,026 

NOI'ES: 

1} These n1.JJT1bc:i:.s have bff.!1'1. enlai::-9ed from the number of w~tet· rights actualJy on 
i.:(l'cor:d by a fac:tor of L 741 which t·eflecb:; the number of um:ecorded water 
r.lghts thclt past adjudicat:::ion.a have tl.)r:ned llp. Thus, these:". ostimatcs may be 
high for sornf: u:-::es, partkulady those with .smaller numbei:-s. rn Bddition, 
.sane rights may be doublecmmted under more th.an one use, when, in fact, ens 
use is vr irnary. 

2) The number of wate:c ri9hts holders vaties considerably from the number of 
\>RI tei::- users. A single water dght held by a municipality or it"rigatfon 
di.strict fl1llY serve, hu.rx:keds of users. 

3) Indu5trial uses include: industri~l, mining, cornme~cial. 

4) Mi£ccllaneous u.tes foclude: recreation, r,:t:-ivate firo protection, i ndiv :idu.:11 
heating or cooling, aosthetjcs. 

5) PubJ uses include: wilnlifo {mostly held by roreH Servk~ Bncl NM), 
1,;a ter q\.iali ty improvem~nt, minimum insrtcam flows, 

Division of fjnancial Managment 
8. 29. 84 
fmsta t/OCH20RTS 
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MAXIMOM I::Nl'IT~ OF \¥ATER RlGHTS 

ABOvE SWAN PALLS LEWISTON&. M1NF, 

------~------,.....__~ ----~--~--~M 
Q"S 1000 Af' CF'S 1000 AP __ ..,.. ___ -----

Irrigation 140,930.0 101,850 184,170.0 .133,533 

Hyd:ropower 163r062.0 117,.845 289,256.0 209,045 

Aquaculture 13,404.0 9,687 13,631.0 9,-851 

Municipal 723.0 523 1,.161.0 839 

Industrial 2,268.0 1,639 6,4~3.0 4,693 

Misc:.:llancous 14,170 .o 10,241 15,247.0 ll,019 

Public s I 802 ,6 . 4,194 ·;,- 20,315 ,(.; 14,682 
____ ,-& ____ ,. ___ ,..,. ...... _____ ....... ...- .............. -..._ __ _ _____ .,....,. 

.• 
TO'l'AL 340t359.6 245,979 530,813.6 383,662 

Notes: 

l) Water use ~uy be doublecounted, particulqtly for miscellaneous and 
p_:iblic uses. The sama water tight often lists several beneficial 
uses, ,,f which one is primary. Thi.ls, these □urroors prohabiy 
.tepreSGnt uppo.r limits for the more minor uses. In addition, 
thc~se figLJres incl \lee applications not as yet a.pp:i::oved for all 
usc5 besides hyarorower. Hyclrop01..;1ar includes only pe1:rni ts, 
licenses, claims, and docrees. 

2) Indu5trial uses include~ industrial, mining, cornre.rcial. 

3) Miscellaneous uses include: on, private fire protection, 
im:li vi dual heat-.ing or cooling, at'!sthetics. 

4) Public uses incluce: wildlife {mostly held by Forest Service and 
8LM), water: quality improvement, minimum instream flC-.iS. 

~} Dc.--restic, ~-tock \~awring, and groundwatc,r recha:i:go uses have been 
droL)rccl. These dghte are not.: normally disputed, b1Jt neecl to he 
qu v.n t if. h.>d • 

Division of Firi;;u1cial ManagE-".rncnt 
1.17, 85 
fus h'I t /dgrn.::i X 
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1. 

2. 

3. 

4. 

5. 

Cloarly definea water r_ights. 

Security against future challenges. 

Knowled;Je to enable the s_ta te to better manage and protect the 
river basiri~ 

Mo~e easily valued and transferred rights should water markets be 
established. 

• •••• •;.1,""' 

Reaolution of currently unquant:itied federal reserve claims. 

Clear. the way to t:'e-601.Ve Swan Falls aubordination issue • 

7. Define watera available for fu~ther developnent~ 

Oivi~ion of Financial Management 
8.15.84 
fmstat/DGAf)JllD 
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l) THE MINIMUM STll:EAMrLO\il lN TUE S'rA1E 1-lAlER PLAN SHOULD BE ADJUSTED TO 31900 CUBlC 
FEET PE:R SC:COND AT MURPHV GAGt lJUR1t1G Hit'. [RIUGATION SEASON Al'iD TO 5,600 CUBIC HE.l 
PEI~ SECOtiD D'JRING THE NOH-lRRl(i.0.T!ON SEA.SON. 

By raising the 1rrigation season minimum strt~mflow, the state will he able to assur~ 
~n adequate hydropawer re-source base ,H1d bet hr p rohct other v;i 1 ue.: recognhed by 
the State Water P1an such a~ fish propagation, recreational and aesthetic \ntere~ts, 
all of which would be advers8LY impacted by an inbOequate streamflow. Conversely, 
by seU11\g the irrigation seai;on m1nim,im flow .it 600 c.f.s. below the: c.urrt:!nt ilttual 
miniG11.1111, the state can allow ~ s1gnific.ant 11.mount of furt11er d!!YelDflme.nt of water 
us~s w1thnut violating the mintmum ~treamflow. 

2) BECAUSE AOD!TlONAL WATER USE OEVELOPMElff POTENT1AL IS UHITEO, EACH N£W DEVELOPMENT 
SllO!JLn BE CAREFULl Y SCRUTt NI ZED AGA.I NST EXPRESS PUl\l IC INTEREST C\l tTCR ! A. 

T~e right to dtvelcp the re~ainlng water resources on the Snake River systa~ should 
be allocat~d ,n a mannl:!r which ,..111 o,,H.l111ize long~ter-m ecoM1111i::: bc~efit to all 
sectors of socfoty. Priority $hOU1iJ be given to projects whkh promote lcloho's 
fi)1ni ly farming tr~dit!cn and whlch wl11 cre11te jobs, 

••• le9islatian sh1:11.1ld be adopted w\'iic:h wi11 enunciate stiltt policy regarding the 
types of watei- rtsOIJr(.o d!¼veloprn~t1t which are deemed to be bin11fichl, and whic.h 
exµressly r~cogn1 zeS hydropo...,er gerierati 1)1'1 benefit~ ,;~ an element cf ~\lch pub) 1 c 
intP.rest determination. 

3) THE STA'f( SHOlltO COMMENCE A GENERAL ADJUDICATION or TIit ENTIRE SNAKE. RlVER 8J!..SIN. 1N 
IO/\HO. 

The key to effective management or the Snake River lies in a comprehensive determ;na­
tion of th!:! nature. e~tent and priority of all of the outsundifl!l c.laims to wat2r 
rights, Only through a g~n~ral adjud1eat1cin wi\1 the stat~ be in a l)O:l.1tion ta 
effcctivP-,y enforce its rninirnum streamflt>W rtghB. prntect other valid wal(!t r'\ghts. 
ll,!'fd ctet~rm1ne how much wa.ter 1;. availania fer further approprtatfon, A 9el"leral 
~djudication will also result in quantification :,f fedet~l and !111:lian \llater rfghB 
wMch until MW have been t1nresolv.ed. A further .ben~fH of adjudication i:; that H 
w1ll enab1e the establishment of an eff1c1ent water m~rket system, which will encour­
age the high~1t and best u~~ of our w~t!r resourcos. 

The cosh of the i1dj1idii::ation ~111 b~ ~tr'tistl'lnt1al, and legis\atiQn shttuld be pas&ed 
which equitably distrib1,.1te~ those co~H among water users, ratep,11yer, iil'ld other 
taxp;iyer•;. 

4) Ttl( STI\TF. SHOULD ENCOURAGE THE ESTABLISHMENT OF AN EFFECTl'V( WATER MARKETING SYSTEM • 

•• ,Some provision must be made to enable people ta acquire ~ater r1ghts out;,ide of 
the appropri 3t 1on process., over ,rnd above the am1)unt reHirved for domestic, conirner­
c:i al, 1r11.m1c\pal and industrial. 

Th~ state should make it ~asi~r to get wll\1ng s~llers together with willing buyer~. 
and to f~ci11tate approval of chbnges in the place or use. 

~) THE STAT!:! SHOULD FUND HYllROLOGIC AND ECONOMIC ~TUD1[5 TD DETERMINE: THE MOST COST­
t.FF£CTIVE AHO tN.VtRONMENlALLY SOUND MEAN:S TO IHPLE:ME:NT THE $1'ATE WATER Pl.AN AHO TO 
AUGMENT FLOWS HI THE SNAKE RIVfJL 

The State Water Pl an 15 the cornerstone of the effective !11!11111!.lt!lllCtlt of t.he Snake 
River and it1,. 11i9oraus 1rnrorcernent is conU111Phted as a part of the uttlement. 
Much add it, ona l 1 n formation 1:s needP.d to pl'.! rmit. info n11ed management and p hnn 1 ng 
deci~tonL •• to lletermine ... cc.onoinic potcntial, •.• tmpact Oli the erivir-orimei'lt, and ••• 
impact on hydropower generation. 

6) LEli I SL!lTlON SHO\JLO BE £N!\CTED 10 CLAR 1 FV THAT PROCEEDS FROM UT l ll TY S/.\.US OF H\'ORO& 
POWE~ WAlf.R RIGHTS Will BENEFIT RATE-PAYERS • 

Concern has bP.eo e~pressed that curr~nt law coul11 permit a utility to sell Its water 
rignts to oth0rs. An additional cor,cei·n is th,)t. the proceeds af such a sale would 
go to stockho,ders, The parti~~ will propose 1ogislatian ta ~ddress these concerns. 
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SWAN FALLS AOJUDICATION 

I. Policy Su1001ary 

A. Identification and quant1flcat1on of water r1ghts In the S"ake River 
Basio will provide the Departmefit of Water Reiource1 tnQ 1nfor~atio~ 
ta man49e the river and enforce minimum flows. 

B. Cltar deffnit1ons of ~ater r19hts w1ll prota~t v111m cla1~, a911nst 
future ch~llr.nges ,nd facilitate transfers a~d trading of ~uch rights. 

t .. A i;renrir-al adjudication will re!>ult in quantHic11tion of federal and 
f ndhn watc r rights which unt 11 now hllve b1;1r.n unresolved. 

o. The adjudication wi 11 def in!! the amount of water ~van ahl e for devel­
opment aver and ob~v~ th~ proposed new minimum flows. 

lt. Hethodology 

A. IncludQ a11 tribut~ry ba~lns. dfversians and uses 1n a single general 
ft.djudiut1on, 

B. Use the information base ~~rrently avaflable from water rights 
records, ongoing .:rnd completed adjudh:ations of trH1utaC"y bastn'i, and 
from the mandatory claim; program. 

C. Use new technological applications including remot~ sensing equ1p~ent, 
improved QrthopnotQ quadrangle ma~s an~ data ptocessing equipment ta 
fnsure eff1c1enclqs. 

O, Const1tute ~ generil adj~dication within the d~f1n1tlon of the 
Mccarren Act to quantify fed~ral ~nd Indian water rights, 

E, Area adjudicated will be div1de{j 1nto srnalli!r units dtl~r.eA.ted 'o:f 
county, groups of counties or- by drafoage. Portforrf of the Impact 
1irea· t.ould then have water rightr- de:Hned l\nd actm1nfstenble within 
1 aw pr1 qr to the end of the ten yeo!I" effort. 

II l. T l!!!etab 1 e 

A. FY 1986: 

1. Obtaining personnel ~nd equfpment. 

2. Srtt1n9 up and organizing the adjudication. 

J. Determining "c.riticai Pilth" scheduie. 

4. Obta1n1ng ~uthor1zat1on for joinder frot11 the court. 

S. Conducting initial claims taking. 

B. FY H87 - FY 1994: 

l. Oetcrm1natlon of owner$hipS. 

2. Research of water r1 ght records. 

3. Jo1nder of addit1an~1 water right holders. 

4. Add1t(onal claim taking, claim r~v1ew and p~oposed finding~ of 
nter rights . 

C. FY l99'$: 

l. flnalh:atlon a11d com~iht1on of complt:!te- finding of w~hr tights. 
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Adjudfoation i.n Other- State. 

ln 1t'lli statesc o1 Utah. l'l=,;,da, Or,e.gon and 
W.i, .. ltington, the state ... -a1e:r resource ~,-,cy'!. 
inYo~~nl in <!Gj11,;hc.,,riorn1 i.5-.sirr.ifar lo tlia.t of 
ldilho. Thw dO::'!;!,~e to which. the vi,,Tio'Lls $i..,l~s 
have b~n i rwol~•ed ;_n ~q1.1t:lica1 ion~, howe~cr, 
varinsrut½r-

[l'lc Utah. ~bout or,e,h.alf of (t-..11: water T~ 

fl.av; b~n a,:l'iucirca~,;rd. Utal'I .is!rm.1tn ill'iOtha"r 

.20 \Utafs io compfe r III ed]udic;;,tion i,i. 1he sl.Z,ie. 
In Montana, approxim11e!:,1 200,00ll <:ldjudica­

lion cla.irns s1il1e<J.•ide we,e nceivrid by 1he April 
JO, 1982 dnim filing dedHn!!. With al claims 
~ a.nd .1J1 fol.I lime :;tall cf 57 .s1i!I(' peDpli! in 
<llddilioti co on'i! chief j1Jd.ge, thi'.e:e jr,.1dges;fuut 
wat1rm;,s!€Ui and four :sec:rcdari,u,. Moman.a 
recenlii,, ez.!ima1 ed it will t~:.:e c1nach.e:r ) S year;r 
(or o;nicy of d£Cie es. 

ln Nevada, mo:s'I adjuclic.a1ions are smabl in SJ:W 
wi1 h 49 1misimtly p~nciing rtliolutiori. f·fowe,.,er, 
!M r€lalilJfll)-' lar~ Humbol,;lt Ri~•er !1!,15t~:rn ho~ 
been adjudiu1ed in the pas!. 

Jn W,1~hin"!IIOn., ih11;: Val,;irna River Ba.sin ill ~he: 
bJ·sest ai;\ivdi,::ation 1.mdui..,ken to d.:.E,e with 
appro>ut'rlahtl>,i 2300 cl<'!,ims liled. Le.:Qal ob:;tade,s 
haw hindeud p:tOS!t'!! S! in th~ :,dji;Jdtcatlon. 

Appro'4.i rnaf!d:,i · 1<J'1. of· the w<1ot-ef rights in 
Oregon have b,rr,11 -!ldj,udic:aced vnth llut a.mi east 
al t™i! Cat.cad.,$ ,essentially corn;::il€1 £. 

N~arly lllll ~ta te:s ha11e u1~ern::i'C: th~ o:im· 
mo11 problems of kmg oeMli)/$ du~ to legal 
pro~ ~ oo :..c::k af P4Zrsonnel .;,nd !undf»g.. 

Al111rnativ11s in the Snake R,ver 
Adju.d k.iltioo 

Then~ar,i "T11Jm°i.:1er oi 11!tema1ive~ ...,,hid, need 
ro re c:-on~idered bela2 .l!ln .wj\.ldka1ion cf th.a 
Snal<~ River dn:,i:'lag!l. is ;.-.nia.Led, inci'Jdic,g the 
fo,;1en1 a( the Sna'k~ Rri.ec !J.llsin to b'l incl-Jded Jr, 
it.:., ~~iion. On~ a'1lern;i,1ill4!. is [h€ Sm:i~e 

RiveT system 11ps.tTeam from Swan Falb dam 
[55,000 rigl'lts. esti,mi,ted). AnQth«r is the S.n;, ke 
RiY!!T 1,i.,s11Jm 1,1ps1n,.im !r= Lewiston whit:h 
would ioclude tm:c Salmon iM•C Cl~11rwa1-u 
cl.ril-.ini1>ges { 114,0CO total ~i-g11ts estlmaled). ln 
eiiher iiJlerMli'Jll. the inclusion or e:xclusion of 
srn,,.mdwater must b,e a C<lflliOQLJ5 decision. Ttwl 
ir:.clusii;;,n oc t~du:.ion o( ini' nurnelVII$ m;nc,r 
uses s1,1ch M domestic an.;! ~tockw;aU!r m.u..st br; 
1.,1ei:9h<ttl in., b£,rn;f,t,lcost forn m slnce: do-m€stic 
.e,nd stockwaler us'l!:S H:ely will net l:!e ph:!,l&fQllv 
regulat12d in l~ IQTE!Set?i!.1:>le future. Qj I.he 
I J4.«xirishts, if is ESfrm.a,£d.l2,-0!'Xl ima dome.,tk 
tights and 20,000 i!T~ sod,.,,al.e:r rignt:s. 

Joindi!r □f the L"mttd Stiles to q1Jantll'y th11 
1-ederal Te:Si!tVed T"ighcs m1.1st be <::.a~ully c:ori· 
ir.idEred. 

The: ge-rtetal scope or i h~ joindl!'I' mJJ.s! also be 
anal~·zecl. A,. eittreme&. the joi11d12i of ;all i,md 
owners of ~«orcl as comp.i,r.:,:! to only the ,..,oater 
right hokler1 of te.c=-:i ·cO.J lcl be 1'17Jlde.. "["h..a 
=pend[t1,Jre i11 jOlflU'l.s. .. 1! La-no owr.ers is se-...ef<il 
limes, I liat of joinu--s ,mly thE: wri,t,ef right holdcttS 
of record • .loind<;lr -0f only the wa!-11, ri.9ht h.olders 
oi r«-o.:d, 00\l;ever, wa1,,JLd oot lr•..i;:;ude all ...,,11.ter 
'U:!IE:r!i in the lldjudic.ation ~rid would re:sui'l 'in tile 
1Jnrec:ord1d water rights and Ell;!)linde6 U!i~ 

being mlss£d. 
It is pos.s,ible thai, ,1ri:l- the Sna.ke River !lo}rs­

tem Jrom [Al.l,,i5ton upstr~m. i1"1-Cluding 9ro1.:n;,d, 
waler and aD ._.ses., ~ im:rud'!d /:n ~iJdiu'dicati"ort, 
the [eo,ual gr;,vernment ,:;aukl claim it should r,ot 

b11 made a ,oarly IQ the ad}udrcili'ion si11c:e the 
Mc:Gorra11 Armmdment is written iri 1-erm_s,o{ lllr, 
adj u ciica1ioru:ii m ~river ~ystem Of other ~ovn::e. ~ 
U I l.i'5. werEt alr.eg.ed' amt .:pbekj, I 1w: lndian Willlf'.r 
zig_"11s a11d other :l£&rnl. 11tM1t11ed ri9h11 would 
no\ be inc:l1.1ded in the ad,,xii,ca,tion,, 

On. 1twi other h.and, in;:lusio11 of domestic ,md 
sla..k"Rlttt ui;;,u (mos[ o! which 1w11 .exe.."l'lpt fram 
5,t..:,: u t0!'1,' fiffugf will make the 1:1djudicaiiof1. ml..)C' h 
more cos1Iy ~nd :::U-mbersome to t:nai'!>a9'!. Most 
:.1ockw.iter !!.~d dornl!Sti.:; rights likely wil: ne,,,irr 
bii: ;ih"ysic:ally regul.a1 .. d ""d .-.dminutue-d b~• " 
wa~ter, 

Mar,~:3e:me11c c,,f sroundw.,; L!T and ~urkce 

• • 
water i~ther {c:.::mjuncHv!l man,19emen1] in 
th.ia1y is a lc.,gic:iol admini.&trativ,i altematl..,. ,I.nor 
the di11e:r:.io11 o( grnw.dwi:I ter does affeci 5tJrfi:l.'Q;' 
...... ter av..:,ilab;Sty. In lhe past, however, ]dl).h<i, 

ha.; ll:1:s,n!ia!1,1 rcui.nais-ed groundwater .ind ;.ur, 
[;JO! water sepua~e'fy. Bec;,use Ila So~ke: Plain 
Aquifu is. a tri butillty lO lh11; S n.a~e River, ihen1 is 
~ ~ to dectrmine hotn gtound~;iiet ~nd 
sLITfac.i: water usu, Unl,~s 1;,gha r,om l)o,;ll 

,g;rouru:k•.1at-er am;! :ii.urfollct w.Me:r anl'. k_.., t~ 
mirrimurn: /iQWS Ql't the Sn~e Rwer al M1.1rphy 
and Weilier cannot be ef!Qcli\.·-et,,, administered. 
Problem!! with 9f0Lll'ldW.3Cer 1J:S"1'.s who ille,;iall;i 
expand or iniga1e. I.rod with oo water right can 
be eJ1~dientlv re.$Qnlechliithou; a .separa.le c<1urt 
a.ctioo 'if tlw e11.lstin9 lighb ai-c _known a,,d 
qu-1.nfilied lhrou9h a gi;:n-.u.! a~"dicafiori. Spin 
off ~r.efit5 nQt diree1\:ii relate.cl to 1,11,.,,ter di.s1ri, 
bution ir..clude "'certainty~ in r~.,1 pr;;i~r1.ll or 
loan u ansac tions if gri:iundwat~r ri:9hC$ Ml! 

quanhfied. 
Ai s,om.:i poinL, lc~h.o rnw;t quan1if1,1 exi-lilins 

u.·aiu r~hls b,eie,r'I!: it c:ari continue to apprt1II!! 
v~w appropriations. with any de!lru: 'Of confi, 
du.CE that unap.proµ,riated publi;:; ........ ter is 
available for al,lproprjatioti:. 

An)' al1e:mati<.r€ ihat may be sillect1d il'I the 
;idjudt<:oliori of al"J area i!l:S larse as tht. S~e 
Ri11er io a long term commitment An adju.dica, 
tion M ambifilJUII. H •he Snake River B11sin 
500~ not be" rnrt~tea l,mle.ss the i!.lle ~ corr,, 
miiltittl to con1 iniwtd r u:ndins, Idaho c¥> avoii:I. 
h.0,1,~ver, tnMY of the probkrm. ~Kpml!'l">COO b-;• 

adja<:::ti!TTI .i:te.:hts ii .;11 adftqr.u,le cammitmerit o! 
fondi and ,;H!rs:cmnel k51Tl<".l.d€ and consumm11h,d. 

tdaho D,;1;;µ ill"ttrumt or Water fh:100,cQ' 

Sta1ehausf: 
S.Clse, Idaho 83720 

334-4440 
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Water .-Right 
Adjudication 

Snake River Basin 

TI-£ CECO!ion Ol lM ld.!iha Supreme Court in 
Ci11$t! No:- 13794, enlilh!d Idaho Pc-r Co. v. 
the State of Idaho, e1. al. 10,g ldaho .575 (1983) 
hell resulted ln a new aw.tininess of t~ '1,alt.:li11,i of 
ldaho ,...,ale.- nghU;.,' e:x:pei::tall11 tl'I the Snak<'l Ri~ 
Basiri. A 51tlec;!!'l,$,on af 'ilV!!ntl\ hill s,nc:e: ei.ioivtd, 
rnehidms p,opo.s,.>d leafsJ~ eruicted legi!il11-
tior"I. addi.tlOJWII ~ ta'k lorc-e ~. 
and c:essalion oJ new water rig.'il ~•: in 
~ddi1 ion, a c:on!l'.e,c1 a91eem1:n.t p.:rck11Q't" "'<ls. 
ne9olia1,;1d b-etween the Seate anti ldahi;, Po....,tr 
Co.. reciui ring certalr1 le915lati1Je and ;idminl11, 
tnilive ./l.t:li<:ms 10 alkiw the macter 10 be filly 
f esol ',I ed. 

Arr h'tlpQ'rtollrn' ~,it In dw migotialed 
a9~eeme:r11 p,1;c\,;a!l,ti: ii io def.,,.,,. 1111._t.i:r dshts 
thet new f!,oi.$t 1hrough .,,,. Ml'"~lkln d. thos111 
wate:r ri9 hte.. 

The p1Jl'pos<? or 1 his. P'lflTI ph.let i 11, 1 o dis,:uss the 
;s4i.utlii:::;,J ion pro<::eH, l'he procerlu re, costl, 
l.>i!nelils, !edo!ta. riJ;ihls ~ admm,s.t.-.litm {.>I 

VjMeJ .-ighu, 'ff-. be di1,ew.sed 10 providt a 
r-111ior.a[ ba~,s lo decide ror or ~gafm,r ad[u-dica• 
Hor. o/ ,vat~r rigkts in lh-e- Sn.ake R:,vfr Basin. 



• • 
11' prdimimi.r:,, 1Mck9ro1,md inf<JTm11tion. an 
rasi~m:Hng or ~ome basic wa.re:r righ1 prin­
lu i11, de:sir a bl<!: wh,a r,; c:.on;;idesing th.i Qun1ion 
1djudic <1tion: 

•l«r Right App.-opriation in Idaho 

.fQSt Idaho waters, botl't nut.ace at1d grmind-
1 et, hav,e. bffr'\ ,;le.clared by 100 state Cor.stitu-
l to belong lo, lheS!ate of ld~ho. Idaho rt>llows 
. prio,- ll;l;jltopriation dactTine: of wuer rights, 
to dewtlo:; a water rishl the waler mus/ be 

-.u1111d from 1he :iat-ural sol.ITC-II 1tn.d applied to • 
~nefid.al use. An uce:plio:n to 1his is tM 
lre;ii.m fiaw watu ns,'it, r!!'c;;ignizEd by sca:u\e, 
STt: I Ile wale. fa; a';lower.l lo nim~in u:icL"'erted 
he :Slmilm or lake for such ben.efidal us,es as 
:er qui,,i:il 11. tr ,ilrlsportation, fish/wildlif1.! .habitat, 
. TM [ac! 1 ha1 a person own$ I.and aclj11,cent ta 
lr~arn. ri~·-er or l.ai,;e or abc.,,.e ii.fl aquifer doe.s 
in ii &ell give ~~ Pf!l1!i01l ;,. wa,er r,ghl. 

: or .distrirJCion pu.pos2.s.., th, principle of 
$I in hnli! is fiT!!1 in right" appli~s. During rimes 
mortage, the oldeil right i1 :suppliie:tl W<ller 
l. the.n tl-,e r:,~ i.: t righl Lal-er in 1irmc ,1rn:I :so on, II 
re J5 ~o! ~ n..ou9h W4hiif availabT:e: ~o 5,;,tisf:,, i!.11 
it&., 11-ii j1Jnior (rillec-irH.imc) right.:l ·v.ill not 
e:i\o'!! any WI-I ei. 

nsre lavt btt.-i two barii.c mell',..ods oi-ter 
1roprla1ionir.i lciaho. The method 10 do?Yefop a. 
: :rishl (cons.ii1u1ional rignt) ii b~ dwer:Sion 
I use. Tl-,i$ l ~•pe of waler rijjhl can bE: r l!c:orcled 
1 ~c1a,m lo a. Water fl;ght." Thi.! .t'l'll?thoci to 
elop a s ca I u Io ry Tight ( A.pplic:atic.rv'Pe rmi1j 
m.s..-J ii by filing with the stale. 
Lill rw:lli tor~• da[es al1 et wrnch permit~ ha."..t 
"'r<?quir-'!d for rH?w approp;rralii:m.-. are: 
·roundw;1:let~ ~hrc:h 2.;. l963 h,lo,;:l,;water or 
1inglL fam,1y di,me:;;ti,r; 1..J!if eiu::ep1ed) 
urla>c:e w1Jt11r: M~~ 20, !9'71. 

Wate:ir Rish,t Adjudication hi ]dab-o 

\!,,,1n!:lbu initial-ed b~ constit11fion..l or $t<'IIU· 
, . .,...., pnxedUte$, a w;icer righ.t may b~ confirmed 
bv c our1 decree. A deer~ is the r-esulr of IITI 

adiudi<:acion. A;fo;ci:ca t,on ..::an be defi neo as ~ 
pro,;:e~ o! waler right quantilicatkm and corifir­
maticm Jl-,n:r1.19h 1he court :system. 

Tiu. ldaoo Department of Wa.1er Reso1.m::e5 
(lDWR) !las prepared 1:ml?Qsce,d findi11g:s !or 
uv"ral large adjudi<:ol~. The ~v,iifte Ri,...e, 
Dniinage adJudica110n ir,cluded appro.;tima1eh• 
9000 w11ter· righ;ts in Valley, G.em, Boise: and 
Pa)llttte counlies, and the brnt-,j 'RNer Adiudl­
c,Hion ln leml'li Coun1y includiid ~Pl.lf0l<ima1.ely 
1900 w-11~ dsh1s. 

Thi proc-edure for ,an ,1,,dj udU::atio11 foltolJ4 
1,tandard court pr=du,es. l!)ICl1l)t'l DWR act! M 

a s i:,1ci~ 1 masler io preparl! • he proposed ftndins 
of u.·ater ri,ghtSc !or i he court. fa:isUng l.lli}le:r uses 
are inv.entor.ed, lan-d ov.mers deiumioe<!, e)li:st­
ing water r'i9t>t records compilzd, imd tates cl 
<liv~.sii>n often det.irmined. Upon compilatlori of 
the Viliriou~ pieces oi ~tion, the potential 
water 1JH1'S are illamitii ·(Joined) as partiJ!s 
(defEndants} to a lawsk.lit. Each wac;ar user ihen 
fil-11!11 · a NoliOil af Claim to a Waurr Rr~ht 
describing ni::h of his water ri9htsi The r;laimi. 
are r~ed using existing da.t.i to dehmnine 
accuracy, compl:eteness and comp]iam:e u.•ith 
the taw. 

The rep,orl prepared by m WR far c he co\Jrt 's 
corujd!:lllolion is li!rn'!ed ~ propo1Sed findi1"19 -al 
water rig he• or a p:ropo.sed decree. Claima11cs are 
prnvidl!:d ;, n oppo:r ti.mit:Y for f.;i,:; I• Ii ridins 11.e:mngs 
lo nesol,.'I! difference~ belar-e the Departmtnt 
l!,Ubmilt 11:!e. proposed finding tQ it,e CQUrt. Af1er 

1 tie pr Ctp9Sed firidi r,9 of wa1 er risha is lile:d wiLh 
eh-e ,c-0,..,1, dairnants. may also ma oh11u:1lons. with 
che.n:>llrt relative to the recom~dotlon of thl2ir 
o""-a watll!r righl or tQ tr,;, -rignts of others. 
Obj€c1ions arc reiolv-e.d 1l-'/ 1he court. 

Tee hna logy avaifa.b,l,i; Lo motr:!' effic ientl·~ rr'l>l'l­
a:9e preser.l day adj ud ic i.i ions inc I ude~ com;n.n e:­
com piled wa..t!!'r rignt da1~, compvhir teadable 
ma;:i ir,l~l.lon, 11nd satellite ima9ery_ 

• • 
Why Adiud-icate and Wby Now?-

There are impost,int n,c.si:ms to adjudicate 
now. The DE:partme11t or Water R~so1.m,;es 
111ieds to b,e able. to m11r.age the delivery o( walii:r 
10 pra1ec.l fhasa who ire -entitled to its us,e ar1d to 
diet£l'l"l'tine i. additiorial ;igh ts can be. ~ramed. i:'l 
ac<:.ordan.c:e: with t 11.<! Swan faii5 ll~!ll 

Al!,(),, i he '!:){tent of r ridia:i ar1d fede'r al :re..er,.-e;d 
rights l",eoo,s to be Gl.lWmed and delermined. 

lmder el{i~tins Idaho sta tu IH, water rig,hts 
m.:i:,i n.:l1 b11:r~ted by a wa,.c-errneste:r 1.1nt!I the 
exi:sc in9 rlgh.U, h-om the .sam-e w.i.ler saun::e ha~•11 
been ltd;udiClltecl. Without an .xqooicclltiotl 1r..etE" 
i-- no r!!'ldonabla rneans to p;:~nt 11. watn \.!SET 

from rliverti119 at1d usin9 l...ii.c>e hi$ en! itlement, or 
to .,hu! oU US!!!'$ who ha~ r:c, lt!l3.I right to di11ert 
and use wat~. 

An exi£tlr,g decree o! water rights ifll binding 
only on rnos.e persons or their Si;JCCli!GSOr~ in 
intenl::$l ~-be were parties to 1h£ ~u.it. Ma11y 
~1m9 decrees were rt0l com:prehensn., in 
na:-ure {basin· or drainage.wide} 11.nd i~e.d 
on.ly some of the watu users, Wat1r rignts of 

• users not nam4!d in 11 suit cannot be ~dministeted 
co pr0111ct thuights oi t n-ose in11Clilv11d in the sui1. 

Watei- rishu d-ecre,ed decades a.9a de not hue 
.adequ..11 irilormation 1 o pri;Ni(.{e. oonlir.u ing, 
prOU!cl.ion for the ow11er6. Most .ec.otde,d Wi>la 

~\s: ha'le beeri es:s~ntlally re-confirmed in pnt 
.11djudicat:iom; ,.,,-,(/1 oppn:1(:1riote dl<'frtges un/ei$ 
the rights have been k1dci1ed or aba11dcm-ed. 

Coat of Aciju.dica.tion 

Pr~?,!l.tali Dr; of th-e pro;:io.s.ed fiacf:n!I ,;if .,,,,jlter 
rights for the Snake River Adjuchcalion hubt!.en 
l!lil.i1na:~d to r.:q1Jirrt rn yur:;; and $27. II- mifuoo. 
The, co,1 will bE proportiof\iltel~· less "if I he scope 
o( the ad;udicatiori i$ :re due ii:d by I imHing. the arna 
in.-cludecl or 1he t51~ of w.!l1er right.$ irivoh.•11d. 
Th-e:5':' proj;ictic11u 1-ia ... e been madli! b;ued on 
1i12rwr-1,l l<n<l fime requirements e11;;,edi!llCli!d by 
1 hi.' Oe;:i.a r.1 m1u1t in , he conduct of ::iasr adiu cli 
C,l.[i<Jn~. 

• • 
The general fu,1d:s o! ch-e sl~te provided by 1hli! 

legisl.!!ornre 1 hrouah I he ~:Pol!.:Jpr ii!'llan i:tr«e!i<S 
f1rtllt1C 1?d adj u,;lic.i1 ion e[rm-111 conth.:t:Wi by Che 
Dep.a.r,ment in th-e. p11sL Fundif19 :bt major 
;;idjudicatioos 1n i."l!e. l.uh,:i:e caT1 only be deter• 
mined b\P the legi,~alUf-i b1..1c a ~ i Ii ten advi&Dly 
group )111:u; s ug!}es1 ed that the 11,£\ter u:;m 
?fO\/ide up•tror.t funding tt:.rough., tee .5-c.hedule: 
ba.s-1:'d on use cri[l!l'ia, The a.lvismy group h.a.s 
~usges1 ea 1 ha! 519 mitllon c:olecled JI'\ tlte iirst 
,....,o ~-eiln. 1;1! the 11di~ "'-ill ptl)l.-<iih the 
/1;1nd&~-

Indian and Federal Water Rig;httl 

Various caurl c"5€s dunng lb@ pa..-1 eight 
decad4S-:la\,IE! e~tabliiiflflld th.ltcenm lndim::i.wd 
Federili wa!;e users ue entitled to r~ 
w.iU!t righf'S... Based on 1he ~winHn:1t do~tririll, 
I.ho? \;-l"Jlli!d Si a t<ilS iis c.on&ide r-ed ta tu.11,11; rewr'.'ed 

""ilotl!T righti for •.i:se on lndi.:.n lancis., by uf!atir1g 
lndi~n res,erua[ians. In 11dd1110r1, i:iill5E"Cf •-i:m lhe 
Ariwr.a v. Call!ornla ~as.e.. 1he Unitilrl 5'.l111s is 
con$i<k:,ed 10 "- -ruuwd v.1,1t11r rights on 
,other •~P'lllc ol fede:ral n:HTVbti()ns sU<:h aa 
nit1io:!'lal parlii;s, ron:s:S.., !IC., ai .,, cons~q u11r:.c1ni 
c,-,atir:.9 1 h~ rewrvatiolli . 

McCarrain Amendm1ml 

The M~Carn,n Ar.1.u,,dm£r.l is,1~alst.11ci<! 
en.Kl€d ir. 1952. 43 USC 66!i, wl>ic:h conu11ts 111 

! he ioinder ot the United Stai is .;is. a ciele nda.l'll: in 
., :sut m, !tw a, dj ut!i1:11f10r:, of ri gli 15, to lh.i un -of 
water ol.,, fiver s~s1em i:,r or her source. Joinde:1 
oJ t!le Un i1 e d St al-1?'11 tircvides, the r.iec h.:,nism Lo 
determine I h,e- I nriiar:, rig,hti, a ncl 0111,r r ,dera I 
n:-served rign11'<, Tile ei<1ent or an ~u.dication 
nece:ssari,· 10 ..a1isfy the Mi:Ca,r ... r.. ~ndmenl 
is open :o quuticn. WheLr,a d 1rib;.i1ilrie:s must 
be ind .rded, ~titer 9ro1.:ndw:.!i;:i,!'(' righ:ts mu,t 
be dotterm'.r>e;d, and what llses such as domUlirc 
and stueln,,aie .. cain b11 orr:.ilt<l'd ...,rn be r,mlll."'l!O 
as fol!' co• .. m ent¢!'S "-fl order aulhoriiing 1M 
ad;...,dic.i.r,0,1 
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WATER RIGHT ADJUDICATION 

PREFACE 

The decision of the Idaho Supreme Court in Case No. 13794 entitled 
[daho Power Co. v. the State of Idaho, ~t. a1. 104 Idaho 575 (1983) has 
resulted in a new awareness in Idaho among all water users concerning the 
security of their water rights. A succession of events has s i nc.e evoi 11ed 
f nc 1 udi ng proposed l isl at ion, enacted 1 eg isl ati on, additional hwsuits. 
task force formations, cessation of new water right approvals, and a 
contract agreement package negotiated between tha State and Idaho Power Co. 
which requires certain legislative and administrative actions to allow the 
matter to be fully reso1ved. · . . 

An important element in the negotiated agreement package is to define 
a11 water rights that now. exist through an ,adjudication of those water 
rights. ·· 

The purpose of thjs paper is to discuss the adjudication ptocess. The 
procedure,. costs. benefits, fed era 1 r1 ghts a.nd administration of water 
rights wi11 be discussed in order to provide a rational basis to decide for 
or against adjudication of water rights in Idaho • 
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This was an optional procedure for many years. As tirne 
passed,. the legislature ena(;.ted statutes requiring an app11-
cation be submitted for a new appropriation of water. 

- Mandatory d~tea after which perrni ts were required for new 
appropriations are: 

- March 25, 1963 for groundwater - Thero is an exception for 
stockwater or single family domestic use 

- May 20! 1971 for surface water. There is no exemption for 
dom~stic use 

- A licensed water rignt is considered re~l property and is. 
conveyed with the land unless specifically w, th held from the 
land in the instr~ment of conveyance. 

- A licensed right is considered '''prima facie 11 evidence- of a 
water right. 

WATER RIGHT ADJUDICATION IN IOAHO 

- W~ether initiated by constitutional or statutory procedures, a 
water right may be confirmed by court decree. A decree is the 
result of an adjudication. 

Adjudication can be· defined as a process of weiter right quanti­
fication and confirmation through the court syst~rn. The court's 
final product is commonly termed a decree. 

- Many of the existing decreed or adjudicated water rights i fl Idaho 
~re the result of private lawsuits filed among the water users. 

The Department has prepared proposed findings for several 1 arge 
adjvdications. The Payette River Drainage adjudication included 
approximately 9000 water rights in Valley, Gem., Boise & Payette counties 
and tMe Lemhi River Adjudic:at ion · in Lemhi County included approximately 
1900 water rights. The procedure for an adjudication follows standard 
court procedures except IOWR acts as a special master to prepare the 
proposed finding of water rights for the court. Existing water uses are 
inventoried, land owners determined, existing water right records compiled. 
and rates of diversion often determined. Upon compilation of the various 
pieces. of inforrnMion. the poter"ltial water users are named (joined) as 
parties (def~ndants} to a lawsuit. The water user then files a Notice of 
Claim to a Water Right describing his water rights. The c 1 aims are 
reviewed using existing data to determine accuracy. completeness and 
compliance with the law. The report prepared by to\.JR for the court I s 
consideration is termed a proposed finding of water right or proposed 
decree. Claimants are provided an opportunity for fact finding hearings to 
reso he di ffetences before the Department submits the proposed finding to 
t court. After the proposed finding of water rights is filed with the 
courtt claimarits may also file objec.tior,s with the court relative to the 
recommendation of their own water right or to the rights of other$, 
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past has primarily been from the general funds of the State provided by the 
1 isl ature thr::ougb. -the appropri at 1 on process. Fund1 ng for major adj ud i­
cat ions in the future can only be determined by the legislature but a 
citizen advisory group has suggested that the water users provide up-front 
funding througfl a fee schedule based on use criteria. The ad\lisory group 
has suggested that 19 million dollars collected in the first two (2) years 
of the adjudication w11 l provide the funds needed. 

V. lNDIAN AND FEDERAL WATER RIGHTS 

The Winters Doctrt ne or federal reserved water rights evo 1 ved from a 
1908 U.S. Supreme Court Case entitled Winters v. United Slates, 20.7 U.S. 
564 (1908}. The case concerned water availability trom 'the Milk River for 
use by the Indians living on the Fort Belknap Indian Reservation in 
Montana. The court concluded that when the reservatt on was established. 
the Indians did not intend to give up their rights to the use of water for 
irrigation. Nor, the court decided, was it th·e intent of the United States 
in agreeing to the reservation to deny the Indians use of such waters as 
would be needed for irrigation. 

The holding of Winters, which forrns the basis of the Indian reserved 
water rights doctrine, was that the United States had reserved certain 
water rights for the Indians with a prfbrity dating from tr.e establishment 
of the r-eservation in 1888. The quantity of tha water right reserved for 
Indian use was an amount sufficient to irrigate·the irrfgable [ndian lands 
on the reservation. The reserved right was further described as being ufar 
a use which would be necessarily continued through years. 11 

gy far. the most important Indian water case following Winters is the 
case of Arizona v. California, 373 U.S.546 (1963). This case was tmportant 
first of all as an endorsement of the Winters doctrine established by the 
court more than fifty years earlier. 

Arizona v. California involved a claim by the United States on behalf 
of several reservations for a f-,it share of water from the Colori'ldO River 
Sy-;tem. The Supreme Court decided that the amount of water reserved for 
each of the specific Indian reservations $hould be measured on an irrigable 
acreage basis. 

The decision in Arizona v. California is sign1ficant to Western water 
users for the additional rea~on that the case extends the Winters Doctrine 
rationale b~yond Indian reservations to meet water needs on other federal 
reservations created from public domain 1ands. Such reservations fnc1ude 
national parks, national forests, wildlife refuges, national monuments and 
the like. The doctrine of impliedly reserved water rights applied to non­
Indian federal lands created the same open .. ended problem of quantification 
and permissible usage which is experienced under application of the 
doctrine to Indian reservation lands. Unlike rights held by private 
citizenst reserved rights do not have to be developed and used to rl:!rnain 
valid. 

The Federal District Court for the District of Colorado recently 
considered claims by the Sierra Club brought agains.t the Secretary of 
Agriculture for failing to claim federal reserved water rights in 
twenty-four wiloerness areas in Colorado. The matter, however., 1s 
presently unresolved. 
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Joinder of the United States to quantify the federal reserved rigt-its 
must be carefully considered. 

The general scope of the jo1nder must also be analyzed. As e~tremes~ 
the joinder of all land owners of record as compared to only the water 
right holders of recordcould be made. The expenditure in joining all land 
owners is several times that of joining ori1y the water right holders of 
record. Joindet of only the water right holders of record; however, would 
not inc1ude all water users in the adjudication and would result in the 
unrecorded wat@r r1ghts and expanded uses being missed. 

It is possible that unless the Snake River syste~ from Lewiston 
upstream including groundwater and all uses are included in the adjudi­
cation, the federal government could claim they shou1d not be made a party 
to the adjudication since the McCarran Amendment is written in terms of an 
adjudication of a ~river system or other source.~ If this were alleged and 

· upheld, the Indian water rights and ·other federal reserved rights would not 
be included in the adjudication. 

On the other hand, inclusion of do~estic and stockwater uses (most of 
which are exempt from statutory filing) wili make the adjudication much 
more costly and cumbersome to rnanage. 

Management of groundwater and surface water together (conjunctive 
management) in theory is a logical ·adrninhtrative ~lterMt1ve since the 
diversion of groundwater does affec~ surf~ce water availability. In 
prac.tice, however, Idaho has in the past e.sseritially mana9ed groundwater 
and surface watar separately. Because the Snake Plain Aquifer is a 
tributary to the Snake RiverJ there is a need to determine both groundwater 
and surface water uses~ Unless rights from both groundwater and surface 
water are known, the minimum _flows Of'I the Snake River at Murphy and Weiser 
cannot be effec:.tively administered. Problems with .groundwater users who 
illegally expand or irrigate land with no water right can be expediently 
resolved without a separate court action 1f the existing rights are known 
and quantified through a general adjudication. Spin off benefits not 
directly related to water distribution include "certainty" in real property 
or loan transac:.tions if groundwater rights are quantified. 

At some point in time, Idaho must quantify existing water rights. 
before it can continue on with approval of new appropriations with any 
degree of confidence that unappropriated puol1c water is available for 
appropriation. 

Any alternative that may be selected in the adjudicatio~ of an area 
as large as the Snake River is a 1ong term commitment. An adjudication as 
ambitious as the Snake River Drainage should not- be initiated unless the 
State is COITTnitted to.continued funding. Idaho can avoid; however, many of 
the problems experienced by adjacent states if an adequate commitment of 
funds and personnel is made and consumated. 
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