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RESOQURCES AND CONEERVATION COMMTTITRR

Janwary 17, 195%

2:15 M

Room 412 = Stotchouse
Al wewbyrs excepr:
Reprisentative Winchester

My. Lylas Swank, Engineer, Water Diarrfet 01; Hr. Parrick %ole, artorney,
nffice af phe Attormey General; Mr. T. . Nelson, attorney, Tdohy Power
Company; Mr. Kenneth Dunn, Dlrector, Dépactmant of Water Hesvurces;

My, Dick Caydner, Department of Finanridl Mapagement; Mr. Palrick Cos-
tello, attorvasry, office of the Gavernor; Me. Sharon Barnert, Tdaho
Wowen in Tiwber aod Ms. Awmber Thizmens, Tdahe Women in Timber,

Senatprs Hoh and Temings and frapo.
Chairman Chatborn ¢olled the mesting to order.

Repressntative Sucton wovod and Representative Newey seconded that
the Migutes of Jsnuary 15, 1983, be approved.

HOTION CARRIED,
Mr. Swonk showed a slide prasecracion on gdiudication.

Mr. Kole pregsented § historical outline of the Swan Falla controversy,
(attachment #1y. ile svtated in Augumt, 19894, Mr. Costelle, Mr. Helson
and he entered intu o series of nepetiations to present a resolubion,
part of whieh 1a before the committee Eaday,

Mr. Costelle veported the Geovernor's pergpecrtive on this agraepent ls
that 1¢ 13 alwmest [ortunste that’ aa [mpake ocecurved beagause o much
move Cowptehensive treatment of the lssue was reoached.  Le coneluded
that it was his oplnivn that the state shuuld be responsible for the
water rights -~ pot prlvate enterprize,

Mr. Nelaon reported that on the point of adjudicaview, thiz 15 an inte~
gral part of the settlement agreement which Lncludes four bilks in the
%anata. Jt 1s Idaho Poway'a positiod that the river should be adjudi-
cated but Lt does not moks sevnse 1f the meshanics are net dn place.
Thi;tr may be conesrns abuyl the cost and thab st Flrst plance, it may
w0 expencive, There are about 4 miltion scyes irrelpated in tha 8Snoke
sagln and 1F thar lomd were worth #$1,000 ap acte, that's 4 hilifon
dollurs woreh of veal property. The pface of property with a decrsed
water right on it 15 a lotc easier to tvanzfer. He wald fdaho Power ls
i faver of adjudication and a greAt ahore of the coge will he boen by
hydropowey .

RﬁiATING 10 THE ADJURICATION OF WATER RIGHTS: AMENBING CHAPTER 14,
TITLE A2, TOAD CODE, BY THE AbDITlDN OF A NEW bELrIGHnlﬁﬂbhy LDAHQ
CODE, TO FROVIDE FOR THE COMMENCKMENY OF AN AnlunICATIGH OF THE WAThR
RIGHTS UF THF SNAKE RIVER BASIN: AMENDING SECTION A2-1414, TDARQ CODE,
ID MODIFY THE SCHEDULE OF FEES FOR FILING A NOTICE OF CLAIM IN &
WATER RICHTS ADJHDTFATIDH PROCEbnxw AND 10 PROVIDE A Pkuctpuaa FOR
COLLECTION OF THE FEFS; AND Aangxyu cggg:za {7, TITLE 42, TBAIQ CODE,

AY_THE _ADDLITION OF A NPW GECIICH 42=1777, IOAHG CODE, TG PROVIDE FOR
TUE CREATION OF Tlif WATER RESUURCES ADJUDIGATION ACCOUNT.

Mr. Costelle told the committec about {We cost sharing pertion briefly
and said tha blll piwes the depariment the suthotity and the maodate

Lo commence the general adjvdieation of the Snake Hiver. We said it

is their intention te limit the adjudicarien to anything below Murphy
page at Swan Falls {[ they can get the congsent of the Federal governmgnl.
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Mr. Gacdoer seld & Swan Palls apreemdnt summdry (Attaghuent £2) fad
peen distribuced to the cogmictee., He discuwsed the manney in which
srch faceion would participate in cost gharing. The end fesnle ip
teaching an equitable figuré was that thaere would be s £lat $50 for

o water-rlghe Fee and then an additdenal warlable water fas depending
on the amount used, It was suggested $1 per acre for irrigation, a
$25 efa hydropowe? fae, $10 pay cfs £ov aguaculture and $100 ofs for
cuniaipal, lodustrisl, commercial, mising, heating, coeling, public
{nsgrean flow, public lake Iavol maintenance and wiidlife. With this

foroula, they were able to com# up with a Figure of $19,487,700.
{Atcachment #3)

Reprgmentative Litcle asked 1Ff the Paoyetre River would be included
after they had just cemplered adjwiicattion,

Mr. Cardner anzwered that was corrsct,

Mr. Dunn made a peint of clarification on the Payette River. He said
there arc Yo basins fn which adjudicacvdon has been cowpleted - the
fayette and the Lemhi. The Payette mnd Lemhl rivers hove boen filed
with the distriet court and they will not be dane agaln.

Bepresentative Echalawk inguived that under the fes system speécified

in the bIlI, what would be the affect oo the userx in the Fort Hall
Indian reservation,

Mr. Dunm snawervad that bt his koowledge, there would set be a charge.

Repregentative Johnson questioned whuther, under the MoCarren smendment.
adludication would not have Co Include an entlre rciver.

Mr. Dunn answared that iz an unknown, The MeCarcen amendment talks
abgyt a river system. The extant thar they have to adludicate ig a
decisfon that will be made in the process of doefining the boundaries.
The court will defina that hesed on 2)}1 the pareties luvolved.

Representative Johnson asid he felt the whole systew should be adjudi-
pated.

Mr. Dunn agreed that all the rights be decreed by the caourt.

Mr. Nelson remarked that some of rhe comments he has heard bere and

at the wated users medting seem o be more concerned abaut the mechankeas
of ndjudication rather than if we shoyid have ir. Ne said he bas con=
corn tha® the Sstatutes now in place may prove to be wemewhal lnadequate
machanically to handle this lorge of an adjudlcarion. The questlons
have to be addresssd separately snd probably there will be some pro-
posals to dmend the staraces in this sesslon but that ia different

aa tn whether we should have adjudlcation.

Representative EchgHawk asked Mr. Nelson how laportant adjudicacion
fa to rthe entire package. If that werg the enly part that did pot
pass, would Idabp Pawer Company rejenc the entire package or would
it be posslble for renegotistion without adiwdicarion.

Mr. Holson yeplied thae if that happana the prineipals will have to
get together to see il Whot comes out conformz co thelr desiren.

He =aid he could not zpeeulate as to «hat Tdaho Power Coupany wauld
do if the whola package passed excepr for adjudicarien.

Representative Johnson maved and Reprasentnative Bracketl scconded that
BS I096LCE be introduced fay printiag.

Repregantakive Hawkins moved and Hepresentative Bateman seconded that
RS 1095107 ba held until next week in order thar the committer have
more time to study it.
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MOTION CARRIED.

Representative Huagensoo moved and Representative Fdwards eseended
that the committer reasind the swended motion and Introduse for print-
ing RS 1DSHLCE. ‘

MOTION FAILED.

RS 1096102 will come before the commlttee om Monday, January 21,
1385. ’

The meeting adiourned at 4:00 Pd.

Yot (LS

/1. VARD CHATBUEN, CHATRMAN

Linda Magoradt, Secpdtary




HISTORICAL OUTLINE OF THE SWAN FALLS CONTROVERSY

This cutline presents the facts leading to the settlement
agreement between the State of Idaho and Idaho Power Company
{IPCo}.

Iq

1901, 1910, 1918~-I1pCo Water Rights acgquired at Swan Falls.

I1.

1923—-Departmeﬁt of Interior negotiates to obtain water
rights for projects above Milner.

[N —

- pg

IIT.
1926=--Citizen concern with the uszse of a downstream
.. non-consumptive right preventing future development.

IV‘

1928--Constitutional amendment limiting hydropower watern
rights.

V.

1936--1PCo's Twin Falls hydro right subordinated.

vi.
1947--Hells Canyon controversy begiHS“"CQntrDvécsy
concerns--Fedecral versus Private dam's impact upon vested water

rights.

T




VIiI.

1951-~IpPCo agrees with Idaho to subordinate CJ Strike state
water right.

VIIT.
1953--IPCo given subordinated water right at Hells Canyon.
It was assumed that the company's water rights in the Snake

river system above Hells Canyon WEere suhordinated Dby the
faderal power license.

IX.

1974-~1PCo's pioneer coal fired powér plant turned down.

XI
1976--1PCo's ratepayers filed P,U.C. complaint <¢harging
that Idaho Power Company has vested water rights at Swan Palls

and by failing to "protect those rights, electric rates have
increased.

TOXI.

1979--District Courkt rules that all of IPCo's rights were
subordinated.

XII.
1982--Idabho Supreme Cﬁurﬁ rules that although the I¥Co

water rights at Hells Canyon were subordinated IPCo rights at
Gwan Falls were not subordinated, by the Hells Canyon license.

XIII.

1983-1984--Legislative attempts to resolve Swan Falls fail.




RECOMMENDED ADJUDICATION (COST SHARING
For Snake River Above Lewiston

AJUDICATION COST 8 27,369,000
(Discounted at 10% to July 1, 1986) 19,035,000

CLAIM FEES

850 per claim X 61,694 water rights $ 3,084,700

525 per claim X 52,332 domestic & stockwatering rights 1,308,300

VARIABLE WATER USE FEES*

Irrigation: §1.00 per acre X 3,700,000 acres $ 3,700,000
Hydraposter:

$25/CFS x 259,441 CFS Private or Municipal 6,486,000

825/CFS5 ¥ 29,8L5 (TS5 USER or COE T45 , 4004
acuaculture: $10 per CFS X 13,631 CFS water rights 136,300
Municipal: 5100 per CFS X 1,161 CFS water rights 116,100
Irdustrial: $100 per CFS X 6,493, CFS water rights 649,300
Miscellaneous: f£iling fee only- " o 0
Public: $100 per CFS X 20,315.6 CFS water rights 2,261,600%**

. § 18,487,700

ETATE SEFD MONEY 1,000,000

$ 19,487,700

* Claimants are allowed to ‘spread variable water use fees exceeding

3),000 over as many as as many as five annual payments with 10%
interest accruing on the unpaid balance. Monies in the Adiudication
Account would be invested by the Treasurer, with interest accruing
to the Account.

** This revenue is based upon the power plant capacities of the federal
facilities.

*xx52 131,300 of this 15 a state obligatien. This figure includes
5230,000 for raising the minimum flow at Murphy gauge from 3,300 CFS
to 5,600 CFS in the winter. It does not include a 51,300,000 fee

that would result from setting a new minimum flow of 13,000 CFS at
Lime Point.

CAUTIONS:

1]  Water use numbers may be overestimated due to doublecounting, thus

lowering revenues. The amount Of water use oh unrecorded rights
18 upknon,

2)  The pumber of actual water rights is similarly unknown,

3} If all parties are not assessed within one year, revenues will be
lower.

vhile Comestic and stockwatsring rights have been incleded in the

adjudication, the cost of processing these c¢laims has not been
included and 1s unknoem,

e
R

fmstat/dgprop
1.16.85




NUMBERS OF IDABO WATER RIGHTS

. ABOVE EEWISTON
. . SWAN . & ENTIRE
UsE FALLS 3 ABOVE ) STATE )
Itrigation 32,137 88.4% 51,968 84.2% 61,441 83.3%
Iydropower 651 1.8% 1,267 2.1% 1,620 2.2%
Aquaculture 722 2.0% 1,063 1.7% 1.,¥4)  1.5%
Municipal 390 1.1% 773 1.3% 964  1.3%
Industrial 977  2.7% 2,745  4.4% 3,638 4.9%
Miscellaneous 742 2.0% 1,631 2.6% 2,202 3.0%
Public 747 2.1% 2,247 3.6% 2,743 3.7%
TOTAL 36,366 R 61,694 - 73,749
Stockwater 8,60 19,836
Demestic 10,026 32,496
. . Subtotal 18,627 52,332
CRAND TOTAL 54,993 . Yi4,026
NOTES:

1}  These numbets have been enlarged from the number of water rights actually on
vecord by a factor of 1.74, which reflects the number of unrecorded water
rights that past adjudications have turned up., Thus, these. estimates may be
high for some uses, particolarly those with smaller numbers. In addition,

some rights may be doublecounted under more than one use, when, in fact, cne
use is primary.

2)  The number of water rights holders varies considerably from the number of
water users. A single water right held by a municipality or irrigation
district may serve hundreds of users.

3} Industrial vses include: industrial, mining, commercial.

4)  Migecllaneous uses include: recreation, private fire protection, individual
heating or coolird, assthetics.

5)  Public uses include: wildlife {mostly held by Forest Service and BIM),
.o wvater quality improvement, minimun instream flows,

Division of Financial Mamagment
B.29.84 .
fmstat/DGHZORTS




ABOVE SWAN FALLS

MAXIMUM ENTITLEMENT OF WATER RIGHTS

LEWISTON & AROVE

s 1000 AF CFS 1000 AR
Trrigation 140,930.0 101,850 184,770.0 133,533
Hydropower 163,062.0 117,845 289,256.0 208,045
Agquaculture 13,404.0 9,687 13,5831.0 9,851
Municipal 723.0 523 1,161.0 839
Iindustrial 2,268.0 1,639 6,493.0 4,693
Miscellancous | 14,170.0 10,241 15,247.0 131,019
Public 5,802.6 4,194 = 20,315.4 14,682
TOTAL 340,359.6 245,979 530,873.6 383,662
Notes:
1) Water use may be doublecounted, particularly for miscellaneous and

public uses., The same water right often lists several beneficial
uses, of which one 1s primary. Thus, these nurhers probably
represent upper limits for the more pinor uses. In addition,
those figures include applications not as yot approved for all
uses  besides hydropower.  Hydropower includes only permits,
licenses, olaims, and decrees.

2) Industrial uses include: industrial, mining, comercial.

3} Miscellancous uses include: recreation, private fire protection,
individual heating or coecling, aesthetics,

4)  Public uses include: wildlife (mostly held by Forest Service and
BIM), water quality improvement, minimum instream flows.

B Dorestic, stock watoring, and groundwaber recharge uses bhave been

dropred.  These righte are not normally disputed, but need to he
guantified,

Division of Financial Managemcent
1.17.85
fratat /dgma




BENEF ITS OF ADJUDICATION

Claarly defined water rights.
Security against future challenges-

Knowledge to enable the atate to better manage and protect the
river basin.

More easily valved and transferred rights should water markets be
established, :

[

T

Resolution of currently unguentified federal reserve claims.
Clear the way to resclve Swan Falls subordination issue.

Define watera available for Ffurther development .

Division of Financial Management
B.15.84

fmstat /DGADIUD
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&)

SWAN FALLS AGREEMENT FRAMEWORK SUMMARY

THE MINTMUM STREAMFLOW 1IN THE STATE WATER PLAN SHDULD B8E ADJUSTED TD 3,900 CUBIC

FEET PLR SECUND AT MURPHY GAGE DURING THE [RRIGATION SEASON AND TO 5,600 CUBIC FEET
PER SECOND DURING THE NOH-1HRIGATION SEASON.

By raising the frrigation seasen minimum streamfiow, the state will be able to assure
an a3dequate hydropower resource base and better protect other values recognized by
the State Water Pran such as Fish propagation, recreational and aesthetic interests,
a1l of which would be adversely impacted by an inadequate streamflow. Conversely,
by setiing the irrigation seazson mindmum flow at 600 ¢.f.s, below the curront actual

minimum, the state can allaw a significant amount of further development of water
vabs withput violating the minfmum streamflow,

BECAUSE ADDITIONAL WATER USE DEVELOPMENT POTENTIAL 15 LIMITED, EACH NEW DEVELOPMENT
SHOWLD BE CAREVULLY SCRUTINIZED AGAINST CXPRESS PURLIC INTEREST CRITCRIA,

The right to develop the cemaining water resources on the Snake River system should
be allocated 4n & manmer which will maximize long-term egonmomic bensfit to all

sectors of soclety. Priority should he given to projects which promote idahe's
family farming tradition and which wiil create jobs,

...Legistation shoyld be adopted which will enunciate state policy regarding the
types of water pesgurcn development which are deemed to be beneficial, and which

gxpressly recogaizes hydropowsr generation benefits as an element of such public
interest determinatign,

THE STATE SHOULD COMMENCE A GENERAL ADJUDICATION OF THE ENTIRE SHAKE RIVER BASIN IN
IBAHO.

The key to effective management of the Snake River 1ies in a comprehensive determina-
tion of the nature, extent and prigrity of all of the outstanding claimg to water
rignts, Qnly through a gensral adjudication will the state be in a position to
effectively anforce its minimum streamflow rights, protect other walid water rights,
and determine how much water s available for further appropriation, A general
adivdication will also result in quantification af federal and Indian water rights
which until now heve been unresclved. A further benefit of adjudication is that {t
will gnable the astablishment of an efficient water market system, which will encour-
age the highest and best use of our water resources.

Tha costs of the adjudication will be sudstantial, and legislation should be passed

which equitably distributes those costs dmong water users, ratepayers and other
taxpavers.

THE S$TATE SHOULD EHCOURAGE THE ESTABLISHMENT OF AN EFFECTIVE WATER MARKETING SYSTEM.

--.5ome provision must ke made to enable people ta acquire water rights owtside of

the appropristion process, over and above the zmount reserved for domestic, commer-
cial, municipal and industrial.

The state should make 7t essier to get willing sellers together with willing buyers,
and to facilitate approval of changes in the place of use.

THE STATE SHOULD FUND HYDROLOGIC AND ECONOMIC STUDIES TD DETERMINE THE MOST COST-

EFFECTIVE AND ENVIRDNMENTALLY SDUND MEANS TO IWPLEMENT THE STATE WATER PLAN AHO 10
AUGMENT FLODWS IN THE SNAKE RIVER.

The State Water Plan 15 the corperstons of the effective management of the Spake
River and tts wvigoraus enforcement 4§ contewplated as a part of the settlemeny.
Much additional {nformation % needed to pormit informed management and planning
dacistons..,to determine,,.cconomic potential,.,.impact on the enviromment, and,,
impact on hydropewer generation,

LEGISLATION SHOULG BE ENACTED TO CLARLFY THMAT PROCEEDS FROM UTILETY SALES OF HYORO-
POMER WATER RIGHTS WiLl BENEFIT RATE-PAYERS.

Concern has begn expressed that current Taw could permit a utility to sell fts water
rights te athers. An additional corcern 15 that the proceeds of such a sale would
go ta stockholders, The parties will propose ‘egislation to address these concerns,



1.

SWAN FALLE ADJUDICATION

Policy Summary

A,

B,

Identification and quantification of water rights in the Snake River
Hasin will provide the Departmest of Water Resources the information
to manage the river and enforce minimum flows.

Clear definftions of water rights will protect valid claims aguinst
future challenges and facllitate transfers and trading of such rights,

R genrral  adjudication will result in quantification of federal and
Indian water rights which unt1l pow have baap utresolved,

The adjudicatian will define the amount af water availahle for devel-

Opment over and sbwve the proposed new minimum Flows,

11, Methodolagy

I11.

R,

o,

El

Include 311 tributary basins, diversions and uses in a single general
adjudication,

Use the information base currently avaflable from water (fights
recards, ongoing and completed sdjudications of tribhutacy bastns, and
from the mandatory claims pragram.

Use new technalogical applications including remgte sensing squipment

improved orthopnots quadrangle maps and datg processing eqitipment tu
insure efficiencies.

Constitute 2 genersl adjedication within the dafinition of the
McCarren Act to quantify federal and Tndian water rights,

Ares adjudicated will be divided {ato smaller units delinested by
county, graups of counties or by drainage. Portions of the {mpact
2rea could then have water rights defined and adminfsterable withip
Taw prier to the end of the ten year effort.

-

Tipetabhle

A,

FY 1986

1. Obtaining persomme) and eguipment,

2. Setting up and organizing the adjudication,

3. Oetermining "critical path" schedule.

4. Obtaining authorization for joinder from the court ,
5. Conducting fnitial claims taking,

FY 1987 ~ FY 1994:

1.  Determination of ownerships,

2, Research of water right recards.

3,  Joinder of additiana] water right halders.

4. Additional claim taking, claim review and proposed fimdings of
water rights.

FY 1995

1. Finaldzatfon and compilation of complete finding of water rights,
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Adjudication in Giher Stales

1n 1he states af Uiah, Mevada, Oregon and
Washington, the siale wallr resOurce agency's
rwoement in edivdications is similar 1o that af
Waho. The degree fa which ihe various stales
have been involved in adgudicalions, however,
vaties greatly.

e Uah, about ore-hall of the water righls
hava been adiudicated. Utah estvnates another
20 years to complelz adjudication in the state.

In Montare, approcomalely 200,000 adjudica-
fign claims siatewide were Teceived by the April
30, 1982 claim liling deadlne. Wiuh a0 claims
received and a [ul time 512l1 07 57 state people in
addivon w ane chief judge, three judges, Tour
watermasters and four secretaries, Momdana
recenthy estimaled it will fore anather 15 years
{or eniry of decrees.

In Mevada, most adindications are small in size
with 49 presently pending resolution. However,
the relatively large Humboldt River system has
been adjudicaied in the pest.

In Washingten, the Yakima River Basin iy the
Iargest adiudication undertaken tp dale with
appronimately 2300 claims filed. Legal obstacles
hawe Mndered progress n the adisdication,

Appronimately 70% of the waler rights in
{Oregon have been adjudicated with the ares east
ol the Cascades essentially complate.

Mearly 2l states have expetienced the com-
mon problems of long deleys due to legal
prablems amd ok of personael and funding.

Alternatives in the Snake River
Adjudication

There ars 2 number of alternatives which need
o be considered belore an adiudication of the
Sra%e River drainege is wfialed, includieg the
exlent of the Snake River basin ta be inchsded In
the adiudicavon. One alternalive is the Snake

River system vpstream from Swan Falls dam
(55,000 rights estimated). Angther is the Sneke
Arver systam ppsirzam Dom Lewiston which
would include the Sslmon and Clearwaie
drainages {114,000 total rights estimated). in
gither allernative, tha inclusion or exclusion of
groumdhwater must be 2 conscoous decigion. The
inclusion o eeclusion of fe numercus minor
uses such a8 domestic and stockwater most be
weighed i1 & henefit/cost forum since domestic
and stochwater uses fikely will nat be physicedy
requisted in the foreseeable [uture. Of the
114,999 rights, i1 is estrmaced 32,000 are domestic
tghts and 20,000 are stockwaier nghts.

Juinder of the Urdled States to quantily the
federal veserved rights must be carelully con
sidered.

The geneval scope of ihe jainder must alse be
analyzed. As gxtremes, the joinder of 20l fand
owners of retord a8 compated 12 boly the water
right holders of recor could be made. The
expenditure in joining a1l g owners is severat
lirmes that of joining only the water right holders
of recard. doinder of anly the water right holdars
of recoed, however, would not inciude alk water
ysers in the adjudication and would result in the
unrecorded waler nghts and expanded uses
breing missed.

it Is possible thai, waless 't‘ne Enake Rivar sys:
tarn Irom Lewiston upstream, including ground-
water and all uses, &5 inchuded in the edjudication,
the lederal government could claien 1t should not
be made a marty 10 the adjudicaiion since the
M Carran Amendment is written in terms of an
adiudication of a “riuer system ar other sounce.”
if this were alleged and upheld, the Indian waler
siggis and Cther federal reserved rights would
ret be included in the adpodcation,

{n the other hand, inclusion of demestic and
slochwater Uses {most of which are exempt fram
statutory ffing) wilt make the adjudication much
more casily and cumbersome 1o manage. Mast
siockwater and domestic rights likely wil never
be pnysically regulated and administered by a
watermaster,

Maragement of groundwaier and furlece

watet together {Conjunctive management] in
theary is & logical adiministrative allernative since
the divarsion of groundwater does affeor sudace
water auailabifiiy. In the past, however, ldahe
has aasentially managed groundwater and sur.
[ace waler separately, Because the Snake Plar
Aguiler is a tributary e the Snake River, fhera is
& rmeed to determine both groundwaler and
surface water uses, Unless sights foomm bosk
groundwater and surface waser are Knowm, the
minimum Bows on the Snake River at Murphy
znd Weiser carmot be effactively administered.
Problems with groundwater users who Tlegaly
expand or irngate laxod with no water night can
be expadiently resolved withou: 3 separale court
action 3| tha existing rights ave _knowm and
guaniilied through a general 2djudiabion. Spin
off berefits not directly related to warer disitd
bution inchede “Certainty” in real propeny or
lpan transactions i groundwater righfs are
quarntifizd.

Al some point, idahe must guantify gxisling
waler rights before it ran conlinue (o approve
mew appropriations, with ame degree of confi
derce thal unapproprialed  puliic water is
avsifable far appropriation.

Any alizrnative that may be selected in the
adjudication of an ares as large as the Snake
River is 2 long terem commitroent. An adudica.
tion as ambiifous as the Snake River Basin
shoukd nol be inftiated vnless the slale is com.
mated 1o conlinugd lunding Igaho can avoid,
hosrvet, many of the problems experiented by
adiacernt states # an adequate cammitment o
funds ant personngl is made and consutnmaied.

ldahe Depariment of Water Resources
Staiehause
Bolise, ldaho B3720
A34-444
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Water Right
Adjudication

‘Sr_lake River Basin

The decmmon of the ldaho Supreme oot in
Case No 13794, enlitied Jabg Power Coo v,
the Staie of Idaho, et. al. 104 ldaheo 575 {1981
hax restlted in a new awareness of the validity of
tdaho waler rights, expecially in the Snake Rives
Basin. & succession of events has since svoived,
chuding proposed leglslation, enacted legisls-
tion, adduional lawsuifs, Lask force formations,
and cessation ol new water righl appeoais. In
addifion, & contracl agreerment pockage was
negoliated between the Hiate and Idaho Power
Co., reguiring certain Jegislative and adminds.
tralive actions to alluw the matter 10 be fully
resolved.

A kmporterd elerment in the negotished
agreernen package i o define ol waber rights
that now exist through wn adiudication of those
wrater rights.

The purpos# af this pamphlet Is 1o dispuss the
adivgicalipn process. The procedure, costs,
berclils, lederal rights amd adwinistration ol
water whis Wl be discussed 1o provde 2
ralinral Bakis 1o decide fur or against adjrdica:
lior: of water rights 111 the Snake River Basin,




s peeliminary background infgremation, an
berstanding of some basic water right prine
les i3 desirable whan cnnsacﬁmrg thit Queskion
whudic atian:

ater Right Appropriation in Idabo

dost ldaho waters, both swrace and groaund.
|gr, bave beers dectared by the state Constitu-
1o belang o the State of Idaho. Idaha Tollows
oy appropriation doctrine of wader rights,

ta develop a water right the waler must be

arted trom the natural source and applied to
reneficial use, An exceriion to this is the
'ream fiow water nght, recognized by statule,
are The water i5 silewed to remain undiverted
ha stream or lake for such beneficiat uses as
er guatily, transportation, fshywildide habitat,
The fact 1that & person owns land adjacent 1o
ream, river or lage or above an aquifer does
in ligell give that persan 2 water rigil,

or distrioulion purposes, the principle of
st in Cime is fivst in right” applies. During riemes
shortage, the oldest right s supphed water
3 then the nest right later in time snd 50 on, !
rz is ool encugh waler available o sa’nsfy al
its, the junior {laler-intimed rights will mot
eive any waier

here have hiten two basic metheds of water
ropriahionin ldaho, The enethod to dewelop a
: rrahl {comstitutional right) is by diversion
| s, This ybe of water right can be recorded
2 “Claim lo a Waler Right.” The methed to
elop 2 statutary right {Application'Permitf
rnse] is by fling with the state.

landatory dates atier which permils havae
n required far new approgTiRiions are;
roundwaler; March 25, Y963 {slockwarer or
nngle family dorneslic use excepied)

orface waler: May 20, 1971,

Water Right Adjudication in ldaho

Whether initiated by constitulional or statu.
tory procedures, & water tighd may be contirmed
by court decrew. A decree i the resull of an
adiudication. Adiudication ¢an be defined as 2
process of waler right quantification and confir-
mation Jhropugh 1he court system,

The ldaho Department of Wailer Resources
(IDWE] has prepared proposed findings lfor
several large adjudications. The Payerte Rive:
Draivage adjudication included approximately
S water mights in Valley, Gem, Boise and
Pavette counties, and the Lembi Biver Adjudi
cation in Lemhi Coumy includad appmmmately
19400 water rights.

The procedure for an adjudication fohmu-xs
standard court pracedures except] DWR acts as
aspecial master to prepare the proposed finding
of water rights lor the court. Existing waler uses
are inventoried, land owmers determined, exist-
ing waier right records compiled, and rates of
diversion often determined. Upon compilation of
the various pleces ol informetion, the potential
water users are wmamed (oined) »s parties
[defendants} to & Tawsuit. Each waler user ihen
fles- 2 MNotice of Claim to a Warer Right
deseribing each ol his water rights: The ¢laime
are Teviswed using existing data to defermine
accurary, completeress and compllance with
the law.

The report prepared by IDWR far the court’s
consideration s leomed o propesed finding of
water rights or a proposed decree. Claimants are
peavided an opportumy ot fact-finding heanngs
1o resalve daffesences befare the Department
subreils the proposed finding to the courd. After
the proposed Gnding of water righis is led with
the cown, claimants may also file objections with
the sourt refative to the recameyendation of thair
pwa waler right or o the Tighls of others.
Objections are resolved by The court.

Technology avadfable s more efficiently mon-
age present day adjudications includes cormputer
campiled water right date, compyier readable
may inlcomadon, and satellite imagery.

Why Adjndicate and Why Nowi

There are impostent reasons 1o adjudicale
now. The Department of Water Rescurces
nueds to be able to manage the defivery of waier
1o project thoase who are entitled toits use and Lo
deterrdre i additionad rights Can be granted in
accordance with the Swan Fais agreement
Aleo, the extent of Indian and federal reserved
rights needs to be quars¥ied and deterrrined.

Umder existing Idaho statutes, water rights
may not be regulated by a watermaster unatil the
existing rights from the same waker saurce have
baen adiudicated, Without an adisdication there
s no reascnable means to prevent a water uger
fram diverting and using twite his entitlernent, or
to shut off users who haee no legal right to divert
and use water.

An existing decree of water rights i binding
only an rhose persons or their suctessors in
inferesi who were parties to the suit. Many
existify decrees were notl comprehemsive n
nature {basin- or drainage-wide} and invdheed
only some of the waker users. Water rights of

-users not named in & xuit cannot be sdrrinistered

o protect the rights of those involved In the suit,

Water rights decreed decades aga do not have
adequaie imiormation 1o provide continuing
proiection for the owners. Most recorded water
ighls have been essentially reconfimed in past
adiudications with apgropaste changes urnless
the righls hawve been locleited or abandoned.

Cost of Adjudication

Freparasion of the proposed fiewling of water
rights for the Snake River Adiudwation has been
esimaled Lo require 10 veers and $27.4 milbon.
The eost will be proportionately less f the scope
of the adiudicalion is redsced by limiting the area
included or the types of water nghts invobved.
These projections bave been made based on
persoral and e recuirements expecienced by
the Deparirment in the conduct of past adjudi
calions.

The general fusds of the siale pravided by the
legislature threugn the appraprislion process
financed adjudication ellovis condvced by the
Dagarsment in the pest. Fundig ko mafor
adjudications w 1he neee can only be deber-
ericed by the legslalura but a cilizen advisory
group has suggested thal 1he water wusers
provide up-front funding through & fee schedule
based on use crugsia, The advisory group has
suggesied that 319 mitlion colecled w the first
two years gl the adudication wil provide the
frunds needed.

indian and Federal Water RHighis

Yaricns# caurd cases dunng the past eight
decodes have esiatdlished that ceriain Indian and
Faderal warer users are entitled 1o reserved
water righis. Pased on the “Winlers” docteine,
the Urited S1ates is corsidered ta have vesepved
water rights for use on Indian lands, by creating
{ndian reservations. [n addion, tased -on 1ha
Arizora v. Calllornla case, the Unned Siates is
considerest 10 have reserved waier rights on
other types nf federal reservations such as
national parks, lpresis, oic, 25 & consequence of
cagaling the reservations.

MoCarran Amendment

The McCarran Arwndment is a federal stalute
enacied s 1952, 43 LS 665, which consants o
the jpinder of the Llnited States as a defendand in
a suil for Yhe adjudication of righis to the use of
water ol & tiver spslem or orher source. Joinder
al toe United Srates provides the mechanism Lo
determineg 1he Indian rights and other lederal
seserwed rignts, The exlent of an adjudication
recessary 1o salisfy the MeCarran Armendment
is open o question. Whelber o8 tribataries must
be included, whnther groendwater dghts must
be determinad, and what uses such as domsshc
and srockwaler can be ormitted will be resahved
as Ihe cour! enters on order aulhorizing fhe
adpthicaion
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WATER RIGHT ADJUDICATION

PREFACE '

The decision of the ldaho Supreme Court in Case No. 13794 entitled
ldaho Power Co. v. the 5tats of ldaho, et. al. 104 Idaho 575 (1983) has
resuited in a new awareness in ldaho among all water users concerning the
security of their water rights. A succession of events has since avolved
fncluding proposed legislation, enacted legislatien, additional lawsuils,
task force formations, cessation of new water pight approvals, and a
contract agreement package negotiated between tha State and Idaho Power Ca,
which requires certain Vegislative and administrative actions to allow the
matter to be fully resoived. " S

An important element in the negotiated agreement package is to define
all water rights that now exist through an .adjudication of those water
rights.
: The purpose of this paper is to discuss the adjudication process. The
procedura, casts, benefits, federal rights and administration of water
rights will be discussed in order to provide a rational basis to decide for
or against adjudication of water rights in Idaho,
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This was an optional procedure for many years. As time
passed, the legislature enacted statutes requiring an appli-
catian be submitted for a new appropriation of water,

- Mandatory dates after which permits were reguired for new
appropriations are;

- March 25, 1963 for groundwater - Thare is an exception for
stockwater or single family domestic use

- May 20, 1971 for surface water. There is no exemption for
domestic use

- A licensed water right is considered real property and is
conveyed with the land unless specifically withheld from the
land in the instrament of conveyance.

- A lYicensed right is considered ™prima facie" evidence of a
water right.

IT. WATER RIGHT ADJUDICATION IN IDAHO

Whether initiated by constitutional or statutory procedures, a
water right may be confirmed by court decree. A decree i the
result of an adjudication.

- Adjudication can be defined as a process of water right guanti-
fication and confirmation through the court system. The court's
final product is commonly termed a decree,

- Many of the existing decreed or adjudicated water rights in Idahe
are the resuit of private lawsuits filed among the water users,

- The Daepartment has prepared proposed findings for sevaral large
adjndications. The Payette River Drainage adjudication included
approximately 9000 water rights in Valley, Gem, Boise & Payette counties
and the Lemhi River Adjudication'in Lemhi County included approximately
1900 water rights. The procedure for an adjudication follows standard
court procedures except IDWR acts as a special master to prepare the
proposed finding of water rights for the court. Existing water uses are
inventoried, land owners determined, existing water right records compiled,
and rates of diversion often determined. Upon compilation of the various
pieces of information, the potential water users are named ({(joined} as
parties (defendants) to a lawsuit. The water user then files a Notice of
Claim to a Water Right describing his water rights. The claims are
reviewed using existing data to determine accuracy, completeness and
compliance with the law. The report prepared by [DWR for the court's
consideration is termed a proposed finding of water right or proposed
decreg. Claimants are provided an opportunity for fact finding hearings to
resolve differences before the Department submits the proposed finding to
the court. After the proposed finding of water rights is filed with the
court, claimants may also file objections with the court relative to the
recommendation of their own water right or to the rights of others,
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past has primarily been from the general funds of the State provided by the
legislature through_the appropriation process. Funding for major adjudi-
cations in the future can only be determined by the legislature but a
citizen advisory group has suggested that the water users provide up-front
funding through a fee schedule based on use criteria. The advisory group
has suggested that 19 million dollars collected in the first two {(2) years
of the adjudication will provide the funds needed.

V. INDIAN AND FEDERAL WATER RIGHTS

The Winters Doctrine or federal reserved water rights evoived from a
1908 4.5. Supreme Court Case entitled Winters v, United States, 207 U.S.
564 [1908). The case concerned water avajlability from the Milk River for
use by the Indians living on the Fort Belknap Indian Reservation in
Montana. The court concluded that when the reservation wag established,
the Indians did not intend to give up their rights to the use af water for
irrigation, Nor, the court decided, was it the intent of the United States
jn agreeing to the reservation to deny the Indians use of such waters as
would be needed for Irrigation,

The holding of Winters, which forms the basis of the Indian reserved
water rights doctrine, was that the United States had reserved certain
water rights for the Indians with a privrity dating from the establishment
of the réservation in 1B88. The quantity of the water right reserved for
Indian use was an amount sufficient to irrigate the irrigable Indian lands
on the reservation. The reserved right was further described as being "for
a use which would be necessarily continued through years,"

By far, the most important Indian water case following Winters is the
case of Arizona v. California, 373 U.5,546 (1963). This case was important
first of all as an endorsement of the Winters doctrine established by the
court more than fifty years earlier.

Arizona v. California invelved a claim by the United States on behalf
of several reservations for a fair share of water from the Colorado River
System. The Supreme Court decided that the amount of water reserved for
each of the specific Indian reservations should be measured on an irrigable
acreage basis.

The decision in Arizona v. California is significant to Western water
users for the additional reason that the case extends the Winters Doctrine
rationale beyond Indian reservations to meet water needs on ather faderal
reservations created from publi¢ domain lands. Such reservations include
national parks, national forests, wildlife refuqes, national monuments and
the lYike. The doctrine of impliedly reserved water rights applied to non-
Indian federal lands created the same open-ended problem of quantification
and permissible usage which 1is experienced under applijcation of the
doctrine to Indian reservation Tlands. Unlike rights held by private
ci%jéens, reserved rights do not have to be developed and used to remain
valid,

The Federal District Court for the District of Colorado recently
considered claims by the Sierra Club brought against the Secretary of
Agriculture for failing to c¢laim federal reserved water rights in
twenty-four wilderness areas in Colorado. The matter, howaver, is
presently unresclved.




Joinder of the United States %o quantify the federal reserved rights
musk bhe carefully considered.

The general scope of the joinder must aiso be analyzed. As extremes,
the joinder of all land owners of recard as compared to only the water

right holders of record could be made, The esxpenditure in joining 2171 land
owners is several times that of joining only the water right holders of
record, Joinder of only the water right holders of record, however, would
not include all water users in the adjudication and would result in the
unrecorded water rights and expanded uses being missed.

It is possible that unless the Snake River system from Lewiston
upstream including groundwater and all uses are in¢luded in the adjudi-
cation, the federal government could claim they should not be made a party
to the adjudication since the McCarran Amendment i3 written in terms of an
adjudication of a "river system or other source." If this were alleged and

"upheld, the Indian water rights and other federal reserved rights would not

be included in the adjudicatian.

(n the other hand, inclusion of domestic and stockwater uses {most of
which are exempt from statutery filing) will make the adjudication much
more costly and cumbersome to manage.

Management of groundwater and surface water together (conjunctive
management) in theory 1is a logical administrative alternative since the
diversion of groundwater does affect surface water avallability. In
practice, hawever, Idahp has in the past essentially managed groundwater
and surface wataer separately. Because the 5Snake Plain Aguifer is a
tributary to the Snake River, there is a need to determine both groundwater
and surface water uses. Unless rights from both groundwater and surface
water are known, the minimum flows on the Snake River at Murphy and Weiser
cannot he effectively administered. Problems with groundwater users who
illegally expand or irrigate land with ne water right can be expediently
resolved without a separate court action if the existing rights are known
and quantified through a general adjudication. Spin off benefits not
directly related to water distribution include "certainty” in real property
pr Toan transactions if groundwater rights are quantified.

At some point in time, ldaho must quantify existing water rights
before it can continue on with approval of new appropriations with any
daegree of confidence that unappropriated public water is available far
apprapriation,

Any alternative that may be seleg¢ted in the adjudication of an area
as large as the Snake River is a long term commitment. An adjudication as
ambitious as the Snake River Drainage should not be initiated unless the
State is committed to continued funding. Idaho can avoid, however, many of
the problems experienced by adjacent states if an adequate commitment of
funds and personnel is made and consumated.



