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1 ' 1 BOISE. TDAHO
(DAHO WATER RESOURCES BOARD | 2 November 1, 1984
3 {4 MR, COSTELLO: Chairman Kramer, Members of
NEEE i B the Board, legislators, and members of the public,
5 .6 The governor did ask the Board (@ put
g ; 7 unthese m«_aetingf-: around the state and is very
B Public Information Meeting on | 8 appreciative of the Board providing this
5 the Swan Falls Agreement {9 opportunity to explain to you the details of the
i? Boise, Idahe 10  agreement that we have reached with Tdaho Power
12 TRANSCRIPT OF PROCEEDINGS ;11 Company. . .
13 112 To give you the governor's perspective
Held on November 1, 1984 {13 on this agreement, as I think almost all of you
14 t14 ure aware, the governor for two years saught an
betire Don Keumer, Chaiernan 115 epactement by the legislature of a subordination
15 . . .
186 16 bill which would have by law imposed a
17 ; 17 subordination condition ul Swan Falls. We weren't
R Y18 successful with thal,
18 % 1% The governor never intended by pursuing
;g ;20 subordination to creale a climate where we could
a1 P21 take the river down 1o 7era or down to the minimum
22 22 flow or anything else. But he did feel very
23 ‘l‘r;:{nf:cribed by i 23 strongly, 4% he sald repeatedly, that the state
Heidi Blodgett - .24 should be in control of making the decisions as (o
24 and Dianne T, Cromwell, CSR Mo, 21 . -
25 25 the ullocation of a very precious and ever mote
Page 2, Page 4
1 APPRARANCES .1 scarce natural resoucce. And that was his
i 2 motivation in seeking subordination legislation,
a 3 L3t with the help of Scnator Noh und
5 Presenl 4 Bepalor Ringert and others who are here, despite
° g:;';Czjl‘j\g:;urxfgﬁiegt:;;ﬁ? g}i!:imj . 5 lhatqhelp T should say, we weren't sugcessful in
7 Pat Costello, Counsel for the Goveenor i 6 getting that donc.
Frank Sherman, Department of Water 7 And after the 1984 session, Idaho Power
8  Ken Dunm, Bircetor of ldaho Deparunent of Water Resources ; 8 Company approsched the governor again with an
Charles Jones, Thgtrict 11, Water Users Assaciation : " . , T
9 Gene Geay . 8 offer to cnter inlo a pactial sertlement of the
3ob Hummeth 10 Swan Falls litigation, under the authority of
10 gﬁl ;’f’“:“; et 11 Jegislation passed in the '83 session, called
11 Guil Broy, Sevator 112 Scnate Bill 1180,
Harold C. Miles, Uolden Eagle Audobon Sociely 13 The governor responded with an
12 b:larj&;‘{e Hayes, Idaho Consumer Al 14 invitation to enter info nogotistions to seltde
13 :l‘llif’(l:‘tf}‘lc]:;t;fl\an, Idaho Water Users Associalion 15 all of the litigation rather than just a partial
Pat Ford 16 setrlement. And Idaho Power Company sccepted that
14 117 offer in Iuly, and we commenced negotiations.
12 e m e ig There were al least eight meetings
17 : 19 among the three principals; Attorney General
18 120 Jones, Mr. Bruee from the power company, and the
;g } 21 governor. And in the meantime, the three of us
21 £ 22 met on virtually # daily basiz trying to come to
22 23 somc meaning ol the minds as to how we could best
gz 3 24 approximate what should be the halauce between two
28 {25 competing uses: the need to produce hydroeleetric
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1 power and the need to make water available for 1 And with that, I'd be happy to respond
2 apricultural development. And what we cameup | 2 10 questions alter my two colleagues have had
3 with was the approach that Frank has outlined for | 3 their chance.
4 vou. : ‘ 4 CHAIRMAN KRAMER: Thank you, Pat Costello,
5 ‘The governor, after reflecting on where 5 Pat Kole (fom the Attorney General's
8 we ended up with this agreement, feels that what | 6 Office,
7 we have done is come very closc to where we would 7 MR.KOLE: Thank you, Mr. Chairman. 1'll be
8  have ended up even if the legislation had been 8 brief because | think you've all been sitting down
9 allowed to pursue its course. Had either side won | 9 quite some lime and probably want to ask same
10 atotal viclory in court, the political will would 10 guestions.
11 have been there on - in support of either side 11 The negotiation provess that we went
12 that lost to bring the pendulum back to the middle § 12 through we hope has brought Idaho water law into a
13 and 1o strike some kind of halance, {13 new phase, and thut negotiation process quite
14 And just as | think the agricultyral 14 simply is 1o bring Idaho water law into the 21st
15 community wouldn't have sat still for recognizing |15  century. Our water law in the past has served us
16 that the power company had a right to virtwally {16 well, but it needs to be updated and brought into
17 all the water in the nver, neither wounld the 17 some sort of fine-tuning 1o last us into the next
18 ratepayers have sat still for the kind of 18 century,
12 no-strings-attached development that could have 19 What we have tried to do with the
20 taken place had the state won the fawsait. 20 apreement that you have before you is to come up
21 So either way the legislature probahly 21 with a proposal that will equitably balanes the
22 would have answered thiz at some point down the 122 competing interests for a very vital natural
23  road with something like what we've done here, 23  rcsource. Within that context, we tried to focus
24 which is to try to take a middle ground between {24 on certain absolute musts that we felt were
25 the two competing interests, 25 necessdry.
Page 6 Page 8
1 [f vou accept that thesis, then the 1 The first one was is that a public
2 question becomes, isu'l it better W try Lo come 2 resource such as water has to be controlled by the
3 tosome approximation of a balance through 3 people of the state of Tdaho, And the decisions
4 negotiation and compromise, or should we go 4 alfecting that watcr have to be made in the public
5 through the process of taking several years and ¢ 5 [orum as opposed to a private corporate hoardroom,
& several million dollars to reach the same -- {6 Now, we were very pleased to find that Idaho Power
7 approximately the same position after years of i 7 shared our concern in that regard and felt that
8  litipation and further efforts in the political B they did not want to be the water master [or the
9 arcnal 9 Snake River, 50 the agreement contemplates and is
10 The governor feels very satistied with 10 predicated upon state control through the public
11 where we did end up. He does think that it 11 input process of our water resources.
12 reflects a very reasonable balance between the two 112 Secondly, we wanted to focus on
13 wuses. 13 protecting all of the individuals who are
i4 And be would agk that you luok at it in 14  currently using water. T think the agreement that
15  that light and form your own conclusions on that {15 you have in front of vou protects evervbody who is
16 point, But he does think that it's important for 116 currently using water.
17 hoth groups to stop thinking in terms of achieving | 17 Thind, we wanted to make sure that good
18  some kind of total victory either in the 18 water users who have development projects that
19 flegislabure or in the courts and begin to focus on 19 benefir the stake econotmically, and thal includes
20 what mechanisms we can put in place to inake sure | 20 both agricultural, municipul, industrial, and
21  that while we leave open the opportunity for 21 domestic uses, would be able to go forward. And |
22 further development of our agricultural interests % 22  think the sgreement that you have assures that
23 on the Snake River, that we do 80 in a way that 123 good water users will be able v go forward into
24 docs take into account the etfect that that 124 the future.
25 development has on all of us ratepayers. 125 Finally, we wanted to make sure that
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1 the state would be in a position to take 1  chanpge ol 4 hundred year history. That I think is
2 responsible management actions in the future. And! 2 rcally in summary what the public interests and
3 so what we have set forth here 15 a basis upon 3 other parts of that document do.
4 which turther studies, both of economic factors ;4 The state wanlts the policies replaced.
& and of hydrologic factors, can take place so that ? 5  Wc'll bein 4 position not only through the
6 we will be ahle to wisely manage the water I 6 statutes o manage the resource, but hopefully
7 resource that we have been hlessed with. ' 7 well have the knowledge to make the resource meet
8 In conclusion, 1 think it's fair to say B the objecuves that are planned for it.
9 that litigation has benefits for everybody. 1t 9 Bul also when you read the agreement,
10  also hay detriments,  And one of the major 10 it looks a lutle like a camel being defined [
11 detriments is that yvou spend a lot of money onit. | 11 pguecss as a horse designed by a commities. But it
12 What we've tried to do here is to 12  makes a lol more sense if you remember what we
13 change the focus away from spending money inan § 13 were trying 1o do, that we're irying to settle
14 adversarial situation and spend that meney in a 14  some litigation.
15 posilive setting lowards responsible management of} 15 And so in that regard, it looks a
1& a vital resource, 16 little different than it might if vou were sitting
17 Thank you, Mr. Chairman. 17  down to devise a whole new water right system for
18 CITAIRMAN KERAMER: Thank vou, Pat Kole.: 18 a brand new state, Hopefully, that would lock a
19 Representing Idaho Power is Tom Nelson, {19  little different than what we had to work with,
20 MR. NELSON: Thank you, Mr. Chairman. 20  which was an existing constitutional and statutory
21 I will say that when the governor *21  framewotk within which we had to scttle this
22  responded 1o our offer to re-open the 1180 22 litigation.
23 negotiations, that the company was glad to accept » 23 When you look al it in that regard,
24  his inlerest in trying to settle the whole case. 124 then remember that the attempl was to settle all
25 The power company actually, as a maller ;i 25  of the issues in the litipatdon and to settle them
Page 10| Page 12
1 ol lact, s o matler of practice, as 4 matter ol L as a whale. So the agreement was approached on
2 legalily, was never & water master; certainly had 3 2 that basis. Soit docsn't lend itsell very well
3 o interest in being one. But if the perception i 3 topicking at little picces of it. You have look
4 persisted that (hat was whal happened, it had 1o i 4 atitasawhole, If makes sense as a whole,
5 be addressed, and I think that the agresment t B that's the way it should be scoepted. 1f it
& addresses that. q & docsn't tnake sense a whole, then it should be
7 When you read the agreement, [ wishyou | 7 rejected,
8 would keep in mind that there's a lot more to that ‘ 8 And that I think is the last point I
& agrcement than just a couple of minimum flows at | 9 want to make, is that this agreement can't be
10 Murphy. The major part of that agreement in my ; 10  implemented by the governor, the attormey general,
11 mind and in the mind of the management of the {11 and the Tdaho Power Company. It takes a lot of
12 company that's cqually important with the minimunt 12 work by the real policy makers of the state of
13 [low is the concept of & public interest review of T 13 Jdaho, being the Water Resource Board, the
14 all new water uses. Without that, I don'l think C’ 14 legislatare, and some federal involvement also.
15 the company would have been agreeable to entering] 15 Soit's not a lake-ii-or-leave-it
16 into this particular agresment. a 16 proposilion, obviously, because we're nol inn a
17 ¥You have mitigation for certain kinds § 17 position lo say that. Buat I can say that any
18 of new water uses that's required. You have an 118  changes in this agreement, since it was done as a
19 adjudication, You have studies that have to be 119 whale, as an entirety, will open either the
20 performed. But basically what al] that does is 20  possibility that the agreement is never
21 really shifts the focus and the direction of the 21 implemented in any form or that the agreement will
22 slale of Idaho water policy from one of ' 22  have to be rensgotiated,
23 development by he whao gets there quickesttoa | 23 5o that's why I asked when vou review
24  question of what development should proceed and , 24 it that vou look at it as a whole, And to me,
25  under what conditions. And that's a radical {25 when you do that, what comes out to me is what's
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1 leftis a lot more important than what could be {1 asubcommittee appointed by the governor is just
2 perceived as having been lost. But in any event, : 2  come up with a starting point.
3 I'd be willing to answer questions when we get i3 And this 1% a slarling poitt.
4 there. ' 4 Obviously, the legislature will have theit own
5 Thank you. i 5 idess. They're much more experienced in this area
3 CHAIRMAN KRAMER: Thank you, Tom Nelsor. | 6 than we are, and we'll defer 1o their judgement,
7 We're ponna take about a 3-minute 7 abviously,
B break, 4-minute hreak. Before we break, I'd like : 8 CHAIRMAN KRAMUR: You know, it's really [un
9 o recagnize Senator Gail Bray. Glad to have you ' 9 that attomeys have disclaimers, and those of us
10 with us this evening, P10 that are not attorncys just say we don’l know,
11 Lt e menlioh W you, this is the f11 {Laughter.)
12 sixlh informational meeting that we have put on in 12 ME. KOLE: That's the sixth (ime you've used
13 the last week or so. We've talked to § 13 that joke.
14 approximately 300 people, so it's been quite 14 CHAIRMAN KRAMER: First time,
15 enlightening to all of us who have traveled 15 MR, NELSON: [f that's really what vou say,
18 through the way. 5o Let's have about a 3-minutc . 16 Gene, you wouldn't say much hut that.
17 Dbreak, and wc'll be back. § 17 MR, GRAY: Exhibit 3. $200.000 are to he
18 (Reeess.) {18 appropriated to the general account for a
19 CHATRMAN KRAMER: Questions and answers, Wci: 19 techoical advisory committee which the governor
20  hope that you ask the questions, and we have o 120 shatl over-see.
21 team up here that can answer, When [ look at this -3 Ts the $200.000 just the first year's
22 whole group, I'm sure you should get some answers, : 22 ghat, or is this going to be an ongoing study-type
23  DBefore we sturt I'd like to ask, any ol the Wyler {23 thing? How do you perccive that?
24 Resource Bosrd members have questions? Mr. Gray? | 24 ME. NELSCN: The technicul commiltes
25 MR, GRAY: 1 da, Mr, Chairtan. | have aboul . 25  cstimated it would take a mintmum of three years
Page 14E Paga 16
1 five of them. Well, alier six meetings they ; 1 toaccomplish those studies, so that would be the
2 accumulale, and we'll save the best [or last. {2 first fiscal year's appropriation.
3 Now, gentlemen, on your exhibit number ‘ 3 MR. GRAY: Okay. How will this tic in with
4 2, we're talking about adjudication and the faes | 4 the legislative committee, the study, the
5 that will be charged. It will fall under 42-14, i 5 legislature commiltee thing that we've gol going
6 14B-5. And it's the additional variable water use 6 on? Will that tie in al all? ‘Will this be
7  fee for each claim filed public, $100 per cfs, i 7 separale?
8  What entities fall into this publiz category? i 8 MR, COSTELLO: This group would pick up on
9 (Inaudible,) {8 the recomumendations of the legislative technical
10 MR, KOLE: Yeah, Well, actually 11 take a 10  advisory committee as to the things they said
11 quick stab at that. That's all the various public |11 deserved further study, Primarily, it's to put
12 yses that our water is put to; for example, {12 the department in a position where they can adapt
13 reercalion, fish and wildlife, hunting, outdoor 13 meaningful public intcrest criteria, for which
14  activities. Thal's meant to pick up all of those 14  they need more detailed information on the
15 [fees or all of those uses and have an appropriate | 15  cconomic benefits to different uses, as well as
16 contribution made by the state in the adjudication 5 16 the different hydrological implications of uses at
17 formula. 17  a particular location and of a particular type.
18 ME. GRAY: But how are you going to charge; 18 MR. GRAY: Okay. [notice in the -- that
198 that 100 cfs? g 19 ihrough the whole agreement there's an absence of
20 MR. KOLE: It will be paid for out of the i 20 mentioning ol this program. Is this kind of study
21 peneral fund or theoretically out of the general % 21 not needed in continuing this program after it's
22  fund. I want to issue one disclaimer on this fee | 22 all pul ogether? 1 mean, where do we lie with
23 schedule. This fee schedule is obviously ! 23 this thing?
24 something that the legislature is going to have to | 24 MR, NELSON: You mean, the technical study,
25 take a lock at, and what we've tried to do through i 25 (iene?
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1 MR. GRAY: Yeah, 1 extensive cxhibits thal are attached to the
2 MR, NELSON; Basically, the tcchnical 2 agreement.
3 advisory committee to the legislative council 3 As [ read this, this appears thal this
4 committee identificd some immediate and pressing | 4 not only applics to the Snake River, but any other
5  deficiencics in technical information. As they . 5 riverin the stale. s that true? And could one
& saw it, you should fund on-going studics. ? 6  of you just briefly review each of the sections
7 But in order to ask the "what if" i 7 for the folks to explain whal it ig.
8  questions that fall out of this program, what it i 8 MR, COSTELLO: It would be easier to do it
8  youdevelop land here versus what if youdevelop ¢ 8 atthe blackbourd in graph form. But it does
10 it here, and so on, you had to spend that kind ol 110 apply anywhere in Lhe state where there is a -
11 money to get yourself in a positdon to really 11 cither an unsubordinated hydro right or a hydro
12  answer those questions. Bul hopelully the studies  © 12 right that it's not clear whether or not it's
13 poonafierward to make sure that what you think 13 subordinated.
14  you know is really true. c14 And basically what we're saying here is
15 MER. GRAY: You know, Mr. Chairman, all week: 15 that the approach that we arrived at in settling
16 we've heard Mr. Kole talk about the bang for the 16 this lawsuit makes good public policy sense and is
17 buck or the buck for the bang, whatever it is 17 - can provide a comprehensive frameworlk for the
18  we're poing to get. But it would appear to me 18 legislature to regulate hydropower rights under
19 that if manies were going to appropriated for 19  the authority of a 1928 constitutional amendment,
20 studies, that they would possibly be appropriated 20  which said they could regulate hydropower rights
21 to thc Department of Water Resources in Heu of a 21 and that they would be treated consistently
22 technical advisory committee, because already it 22  throughout the stale.
23 would seem like we have a jump on the process, 23 In other words, you would use the
24 50 v there a reason that you're 24  mnimum stream flow concept as the primary
[t
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Page 18|
licu of laking the $200,000 and giving it o the L1
Departnent of Water Resources? P2

MR, COSTELLO: Well, I don't think there's | 3
any -- I'm sure that whatever we do would be in 4
consultation and cooperation with the department. 5
But by housing this advisory committec in the i B
povernors olfice, it was [ell that it wonld give P
il 4 higher level of visibilily and also the ;8
tendency i it were melded into the department's 9
budget, when it goes through the legislalive 110
process, that kind of runs the risk of it you put P11

in a new 200 for that, that vou might take out 200 12
somewhere else and the net wouldn't be there, Andi 13
we wanted this specifically earmarked to go for 14
these studies to put into place these new public 15
mteresl criteria. 1s
ME. GRAY: Thank you 17
Mt. Chairman. 18
CHAIRMAN KRAMER: Mr. Gray did this. H¢ 19
knew il was his last chanee to get the last word. ;20
Do the Board members have any other 121
questions? Mr. Williams. ;22
MR. WILLIAMS: Sure. [ have one question. ? 23
This is the [irst time 've had an opportunity of L 24
looking at Cxhibit 713, which is one of the .25

B

chanism for protecting in-stream vses, and that

Paga 20

any hydropower rights that exist in excess of that
minimum stream ow would be held in trust by the
shale, legal title Ly thid water right in excess
al i minimum lew being in the state, for the
henefit of the power right holder and also for the
benefit of the people to allocate it to up-stream
uses only which mect the public interest eriteri,
In doing thut you ane using the
hydropower right to say hal the river has, in
cesence, been {ully appropristed, hecause thal
right exists, and il's the right Lo --
basically all the flow that gets down there.
And, therefore, the state is in a

position to impase rigorous public interest
criteria that it might not otherwise be able to do
o an unappropriated stream,

ME. WILLIAMS: Okay.

CHAIRMAN KRAMER: Any other board members?

UNKNOWN SPEAKER: Mr, Chuirmun,

CHAIRMAN KRAMER: [irst, I'd like to
recognize Mr. Bob Hamineth, He Kinel ol got in here
without ¢ secing him, He's from 5t Mary, amd
he's also a board member. Mr. Hummeth,

MR. HAMMETH: [ huve a guestion about
Washington Water Power's rights in Coeur IV Alene,
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1 Isthere any subordination at all? g 1 that ax he understood the agreement, it
2 MR. KOLE: Well, those water rights at the 2 yubordinaied a block of 600 cubie feel per second
3 present time are unsubordinated. It's our intent, i 3 ol waler. [ heard Senalor Peavey say the same
4 in looking at Exhibit 7B, to provide a voluntary 'E 4 thing on televizion the other nighl on & report.
5 mechanism by which Washington Water Power will ‘ 5 15 that true? How had much waler does
€  come in and negotiate with the state, much the ! &  this agreement subordinate!
7 same as ldaho Power has, and enter into a similar 7 ME. NELSON: Well, let me have a cut at it
8  arrangement so that they would get the benefit of i B As Pal said, if we had a blackbourd, it would be
% this format. And at the same time, the state {9 easier (o show. But the amount of water up to the
10 would be able to protect people who are currently 10 minimum siream (low is unsubordinated. Okay. The
11  using water. P11 amount of water representing curtent uses is
12 As you might know, that facility on the 112 subordinated.
13 SHpokanc River really iy very analogous to the 113 Now, in theory, when you squeeze those
14 Swan Falls situation, and becausc if they were to . 14 rtopether, you come to a block not addressed of 600
15  asscrt their water right, cwment watcr uscrs 15 c¢fs. Thart's the difference between 4500 cfs
16 would have to shat their water use off. : 14  current flow that Frank talked about and 3900, the
17 MR. HAMMETH: How about their rights on Pend! 17 new minimum flow. And if you look at that 600
18  Oneille? P18 cfs, that 600 jz not immediately subordinated, Tt
19 ME. KOLE: 1don't think that's quite the {19 i subject to subordination by statc action as new
20 same silualion al the present time, though [ think ; 20 uscs arc approved.
21 Norm Young (rom the department will probably have | 21 So you have, as [ say, kind of a
22 1o answer thart, 22 three-level approach: some absolulely
23 CHATRMAN KRAMER: Mr. Young. 23  unsubordinated, some absolutely subordinated, and
24 MR. YOUNG: Well, T helieve there is a 124 some subject to subordination as a result of state
25 facility on the Pend Qreille River, the Koatenai i 25 approval of new uses,
Page 22| Page 24
1 River, it would be Pend Oreille that is using most § 1 MR HAMMETH: | guess my confusion comes
2 ofthe water. 2  [rom I had -- most of the previous discnssions, [
3 UUNENCOWN SPEAKER: Speak a little louder. 3 think, had been in terms of an average monthly
4  I'mlooking at you, and T can hardly hear you, 4  flow as opposed to daily flow.
5 MR. YOUNG: T've got a frog in my throat, 5 MR, NELS0ON:; MNo. The state water plan
&  Frank, and I'm having a little trouble with it. 6  minimum at, [ think, all the gauging stations
7 There is a lacility on the lower end of the 7 where they have one on the Snake hay always been
8 Pend Oreilte, (hat during exireme low-Tow 8 an average daily.
g perdods, can use all of the water and then some. 3 ME. HAMMETH: Is the 3300 an average
10 So it has somewhat the same situation, 10 daly -
11 CIAMRMAN KRAMER: Thank you. 11 MR, NELSOMN: Yes, We left it that way for
12 Any other questions from the board 12  several reasons. One, of course, is that people
13 members? Any questions from the department? 13  areused to it. And second, if you're looking at
14 T.adics and gentlemen, it's your turn. 14 oprotecting in-stream uses that an average of' a
15 §ir. 15 period longer than a day, a monthly average, for
16 MR. FORD: Yes, sir. My namne is Pat Ford. 16 example, will give youn a higher number at the
17 I wantto ask a question =« mayhe it stems frommy 17 Murphy Gaunge. But the problem is zero for 15 days
18 own lack of knowledge, I'm not sure, but I'm not 18 and 10,000 for 15 days is a 5,000 cfs average, but
19 clear how much water this agreement is going to 19 it's not a very good way to run a river.
20 gubordinate. T think my confusion comes fromthe {20 50 vou need a narrower time period when
21 use of the average daily flow, ax it's a number ayg 21  vyow're looking at an absolute minimum. 1 you're
22 opposcd ta another measurement that had been more § 22 looking at planning, probably the best data you
23 generally used. 23  have is on 2 monthly hasis. And that may be where
24 When [ talked to Wayne Hoss on the 24  you're picking up your monthly information, i3
25 phone, [ think it was fast (inaudible), he told me 25  that the planning numbers arc usually expressed in
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a monthly denominator, 52, 53, 5400 ofs might be %
a monthly number at Murphy to correspond to the |
4500 daily.
MR. KOLE: And the problem you have with the
manthly Hlow 1s that the environmental concerns
that you have just aren't capable of being met.
As Tom pointed out, zero for 15 days and then
10,000 for 15 days, vou've got a dry river for 15
days, and you have a lot of {ish and wildlife
destruction. So it struck us that staying with an
average daily tlow made a lot more sense than
going with the monthly flow.
MR. HAMMETH: 5o [ guess I'!m still not
cortain -- $0 this is huppening in three stages.
I guess what I'm (rying 1o get at is, given the
existing flow in the Snake River at Murphy and
Swan Falls, 1o some measurzment, what is this '
dgreement?
MR, COSTELLG: Maybe if Frank can bring us
that
UNKNOWN SPEAKER: Gene, in thal box in the *
corner are some marking pens.
MR. NELSON: While they're pulting that up,
there's one thing you might remember is, this is a
critical year look, And in every year but the
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critical year, you'll have more flows than this.
S0 you shouldn't be misled by thinking every year
you're gotma be there, because you're just not
thore. But maybe Pat can show you graphically ;
what happens. And maybe he can't too, !

MR. COSTELLO: Under this agreement, J’
everylhing above 4300 is now subordinated, beeause -
that's the level 1o which current uses have ’
brought the ntinimum flow down to. ;

In other words, current development
results in a potential low flow of 4500, If you
were 10 say what is the minimum {low today, that's
the best answer we can come up with, Below the
minimum flow, not only on the Snake River but on
ather rivers similarly situated, the hydro rights
would be unsubordinated.
‘The implications of that are, not only

do you have the force of law of the state water
plan and its minimum flow with whatever priority
date it has, you alsp have a private hydropower
right with a priarity date quite senior Lo shore
up this minimum flow and make it much more
protectable. This area in here hetween the 3900,
5600, and where we are today is unsubordinated
woday. Okay?
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Now, when we get to sometime in the
future, at whatcver Jevel the minjmum flow is,
everything above the minimum flow will be
subordinated and everything below the minimum flow
iz unsubordinated. And the way this block of
waler gets transformed in -- {rom an
unsubordinated right to 4 subordinated right is
through public intorest review of each new water
use application.

And the purpose of doing it this way is
s¢ that we can hmposc very strenuous public
interest raview that people who are adversely
aflected by it might think deprives them of their
vonstitutional right to appropriale the
unappropriated waters of the state,

But by leaving this hydropower right in
place up to this level of 4500, they run into not
only the statutory public inleres) eriteria, but
also, even if they could get around that, into an
unsubordinated hydropower,

MR. HAMMUTH: Okay. T know that these
numbers are not exact, but then the -~ you're
defining, you're saying that the 4500 average
daily flow is 4 measurenment of the cxisting flow.

MR, COSTELLO: That's the best

Page 28

approximation we could come up with, That was the
lirst question we asked and asked the department
and ouigide hydrologist was, "Where are we today?”
You know, "What is the minimum fow loday?"

And that's the hest number they had.

CHAIRMAN KRAMER: Mr. Dunn.

MR, DITNN: Yeah, What we do 15 we taks the
historic record flows. And through the use of
computers, we then supenimpose on that today's
development, 1984 development, and say, okay. now,
with those historic flows and all of the
development on top, what would be the lowaest How
in the lowest day of the lowest year.

And that's where we come up with the
4300, And say, okay, that's as low as the river
can get under prasent conditions. 8o now we're
saying, all right, if we approve some permils, we
wald protect that so it could -- it wouldn't go
below 3900

TINKNOWN SPLAKER: Okay.

ML DUNN: And that's the reason for some of
these studics, 5o we can furlther refine that to
make sure we're dght. And lets assume we go
with a couple of years, or three years, some
perind of time, and do some studies when you find
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followup, Mr, Chatrman, was this reduced to 8400,

MR, NELSON: No, We stipulated in the
distriet court that that was the physical capacity
of the works. In other words, we could have had a
paper water right for 50,000 ofs al that site, bt
vour water rights are only what you can use. And

MR, MILLES: Will this water right carry
forward if you were able to raise the Swan Falls
dam or itnprove the Swan Falls dam, sccording to

MR, NELSON: No. There's u new application
dated I think sometime in March of '83 or April of
'83 for additional water againsl the possibility
that that plant is enlarged. Then there's a new

MR. MILES: Has that been granted by the -

MR, KOLE: That review is acconiplished by
the dirsctor of the Department of Water Resources

process, as we contemplale it, the public interest

anybody in the procceding would have, including

CHAIRMAN KRAMER: Does that answer you?

apologize, I might be asking some questions that

MR KOUE: No. The water -- if the water

Idaho Water Resources Board 11/1/1984
!
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1 out that where that flaw is, the lowest flow is D1
2 really 4400 instead of 45, We're still staying 2 then, by the Suprame Courl decision or --
3 with 3900, So it means that much less water can P 3
4 hedeveloped. P4
3 UNKNOWN SPEAKLER: So you've got a block off 5
6 A00 ¢fs that you're - that will be, under the new 6
7 proposed criteris, granled in permits that satisfy F 7
B those criteria. Onee thut ocours, you will . 8 R400 was always the physical capacity of the
9 continue (0 grant waler rights but they will he 2  plant. 50 how that bappened, I dont know.
10 subject to the limitation that in some years they 10
11 might not be there. Right? 1l
12 MR, DUNN: That's right. 1f there was any 12
13 kind of & -- not necessarily. We wouldn't grant 13  your FERC license?
14  them if there was no way to be able to stop their 14
15  interlering with the 3900, 115
1l For instanee, if you're pumping in the la
17  Snake Plain, and that's 4 new pormit, and we say, P17
18  okay, we'll issue the permit and then when we get . 18 filing for the additional water.
1%  tothat low flow period, we'll cut it off. 15
20 Well, that physically wouldn't allow 20 MR. NELSON: No,
21 the water to get there, so we'd say, no, you can't 21 MR. MILES; Thanks.
22 appropriate any water. Because there's no way to 22 MS. BRAY: Gail Bray from Boise,
23  be able to go bavk and shut a groundwater pormit 23 Distnict 19,
24 off and have it affect the tiver until a couple 124 Who docs the review for that
25  years later, 25  unsubordinated 600 to 900 cfs?
Page 30
1 CHAIRMAN KRAMER: Harold, State your nume, | 1
2 pleasc. 2
3 MR, MILES: My name is Harold Miles. I'm i 3 through an adtministrative hearing. And the
4 reprosenting the Tdaho Wildlife Federation, ldaho P4
5 Consumer Affairs. And { suppose this question i B criteria gre attached ag Exhibit 2 10 the
& should go to Mr. Nelson, S agreement here.
7 W have s cortain cove of the 7 That review would be of course
B United States’ deeree dated -- it was cffective i 8 protected by all the administrative rights that
8 Aptil the Znd, 1907, And this -- well, item 2 on i 9
10 page 2, the plaintiffis also the owner of a legal 10 the right 1o have a district court judge review it
11 and valid approptiglion of 10,000 cubic feet per 11 (o make sure that the dircctor exercised his
12 second, the waler ol Swan [alls, 12 discretion appropriately.
1z And they have a water righl, license 13
14 number 14362 for 4000 cubic feel a second duted 114 MS.BRAY: Alollow uponthat. Andl
15 July the 29th, 1919. Now, these arg two valid P15
16  watcr rights, and [ was wondering haw they - 16  were answered in the presentation, but [ wasn't
17 Swan Falls got reduced to 8400 cfs, 17  able to get here,
is ME. NELBON: Mr. Milcs, somewhere in the dim {18 In that review, it's weighing these
18 dark recesses of the past, the power company 19 public intcrest criteria against sach other, and
20 acquired waler rights that excceded the physical 20 vy just determining which has priority
21  hydraulic capacity of the Swan Falls power plant. 121 (inaudiblc). Is there any compensation in that
22 Yuou cunnot run that much water divough it and {22 for any of those interests which are denigd?
23 never could, 1 don't guitc know how that 23
24  huppened. {24 right is approved, there is no compensation ©
25 MR, MILES: Was this roduced by the -- asa i25

anybaody, cither to the power company or (0 any

Page 32
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1 other person, 1  presented does not require it. Tt permits
2 ME. COSTELLO: There would be no i 2 development to proceed that meets the standards.
3 compensation that would be due to anybody. L3 o my problem with your question is, and we have
4 CHAIRMAN KRAMER: Mt Ditector? 4 wrestled with it, is.to try to come to some
5 DIRECTOR: One of the other things that : 5  estimale of the cost. The problem is that the
&  happens with the public interest criteria adopted | & cosl goes [rom zero to heaven knows what depending
T onthe back of the last sheet, in fact, if there's Y7 on your assutnptions,
B aprovision allowing the department to adopt rules | B But the two University of Idaho
9 and regulations. And that's there so that we can % 9  professors did a study for the legislature, which
10  adopt some rules and regulations, implementing the} 10 came 1o a particular number. I've seen that one
11  public interest criteria, and they then will be 11 tnpled as an estimate of the cost of this thing.
12  reviewed by the legislature. So it sets some $12  And that is basically fairly absurd, because the
13 standards by which I'll be looking at the public 113 assumptions under which the University of Tdaho
14 interest criteria to determine whether 1 approve i 14 economists proceeded T think may well go out the
15 it from there, 115 window under this particular plan. So I really
16 CHAIRMAN KRAMER: Mr. Jones. ©16 can't give you an answer.
17 MR. IONES: I think I'm going o ask this of ;17 My persanal beliet is that that
18 the dircotor: [s there any reasons why some of 18 particular study is very much the oulside
19  these additional uses thal might be made of the 18  possibility, and that the actual cost will prove
20  water above the minimum {low could be for a tetm | 20 to be less than that within the time period that
21 and duration rather than perpetuily? 21  they lnoked at. But until we get some handle on
22 DIRGCTOR: Well, that's one of the 22  what would be a reasonable assumption for the
23  unanswered questions. Hydro filings that I now 23 guantity and timing of developmens, [ really don't
24 issue, ] issue them for a fixed period of time. [ 24 know that anybody can give you a meaningful
25 think in the foture we might look at other uses, ! 25 estimate of cost.
Page 34| Page 36
1  imgation or any other use, and issue it tora 1 MS&. HAYES: I'd like 1o pursue this lurther.
2 perod of ime subject to the public interest i 2 Say there's a ban on hydro, and I've been to the
3 critena at that Ume. 3 PUC to listen to them debale thiz question back
4 You know, il we iszue a permit for 30 {4 and (orth. 'This is something that Mr, Swisher
5  years or 20 years, 20 years from now we might wish § 5 said is the most valuable (inaudible).
6  we had done something else with it. [f they were 6 MNow, assuming that you're planning to
7 all subject to that review, and as long as they i 7 bring on a great deal more agricultural
B metit, you would continue them, T think that's i B development, which we did all through this
9 where we could go. And that's probahly where we | 8 Jegislature, (inaudible) the hydro flow that we
1¢  will be, an appropriation doctrine, at least {10 requires new gencration. Mr. Dunn told me this
11 sometime in the future. 11  when we first discussed 1L, that it would require
12 CHAIBRMAN KRAMUR: Ma'am? {12 new peneralion. How can you not pul 4n economic
13 MS. IAYLS: I'd tike o ask Mr. Tom Nelson, {13 value (break in recording) the procedure.
14 how much is this poing to cost the consumers? 14 ME. NELSON: Well, 1 think you can pur --
15 CHAIEMAN KRAMER: Could vou give us yout 15 you can obviously put a value on any generating
1& name, please? {L 16 source. That's not the problem. It's estimating
17 MS HAYES; I'm Marjorie Hayes for Tdaho 17 the impact on generation that's the problem.
18 Consumer Affairs. \ 18 DBecause if you don't have a viable assumption as
15 MR. NELSON: Well, Mrs. Hayes, the plan {19  to what type of development takes place, then
20 docsn't cost anything. If there is -- % 20  while you can estimate how much an acre foot of
21 MS. HAYES: I'mean, the implementation of {21 water will generate in terms of kitowatt hours,
22 the plan. 122 you don't know how many acre fect arc going o be
23 MR. NELSON: Oh, cven the implementation {23 gone or when, And the timing of those depletions
24 doeesn't. The only time you get any cost is it you t24 s ecritical to an economic analysis.
25  pet some substantial development, and the plan as 25

It's not enough to say how much water
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1 iz oulof the iver. The question is, when is it 1 MR. KOLE; The problem I think that you have
2 oputofthe iver. And | haven't yet seen anything 2 s you can look at the glass as half-full or
3 more than a wild guess as to how that development 2 halfempty. Now, what we were confronted with js
4 will take placc. ' . 4 there is a real possibility that that river could
5 M&S. HAYES: But you are, assuming that 5 be depleted down to 23040, maybe even below that,
6  you're going to need, hring on, what isit,- & And in exchange for locking at this thing and
720,000 - 4 7 trying to compromise in the middle, we have ended
B MR. NELSON: No. We're not assuming that. 8 up at a positiocn where the river is protected to a
9  That is the outside limit permitted as we had @  higher degree but that the state can permit future
10 proposcd it. We're not assuming that will take 10  development.
11 place. 11 And not just agricultural development.
12 MS. HAYES: Butin your plan, you arc 112 We're talking about development of citics and
13  speaking Lo this, are you not? 13 development of the domestic supplics, development
14 MR NELSON: Well, we're speaking (o il 14 ofnew industry. Those are the types of interesis
15 That's a long way [rom assuming il's going o 15 that we were rying Lo prolect.
16 happen. 16 And il you look al it from a very
17 MS, HAYLS: So what do we buy, then, as a 17 narrow perspective, you'te going o say, this is
18 consumer on this plan? 18 nol necessarily good. But il you look at the
19 MR, COSTLULLO: What you buy is g universe off 19 agreement lotally, 1t's a very good agreernent.
20  developable land that the siate can choose to 20 MSE. HAYHES: Of courae, when you're thinking
21  allow to develop as it chooses, 21  of agricultural development over the other
22 MS. HAYES: Or not. 22  development that you mentioned, why, that's rather
23 MR. COSTELLO: Crnot, depending on what thé 23 negligible, the water that --
24 political will of the statc is. 24 MR. EOLE: It depends upon which studies you
25 MR. NFL.SON; We also buy, Tthink, ahigher {25 look at, what statistics you use. Right now
Page 38 Paga 40
1 [loor on the state's diseretion. Right now the 1 agriculture uses the bulk of the water. Tt you
2 slate can run the river w0 3300 cfz. What this 2 look at the new industrial development that, for
3 does iz litnit the state's discretion indefinitely 2 example, Colorado has, they've gone from 1 pereent
4 into the future to 3900 4  toabout 8 percent in a very short period of time,
5 Now, whether they choose to allow it to 5  consumptive use of water for the new types of
& pgoto that is a question of state policy, but 6 indusiries thal people want o have come to this
7 that's as far as they can po. S0 you're also 7 wvalley. Now, you've got to look at the thing into
8  huying the comfort that you have 600 cfs lett in 8  the future, because you can't just look at it as
&  the river that may nol have been there had the 9 itisright now.
10 slate won the lawsuit, io MS, TIAYES: Well, T think this is what we're
11 MS&. HAYES: Bul everyone assumes that wheni 11 trying to do, see, and this is where we're having
12 this was seltled, that this was inadequate. 1am 12 problems with your plan, is that hydro development
123 wondering how this affects the anadromous fish 13 iz something that -« it you travel other places
14 [ow, and this sort of thing, that's been mandated 14 where they don't have it, they would give their
15 by a congressional act. 15  eye tecth for it, you know, they're really envious
16 ME. NELSON: Well, all T can tell you is 16 about hydro, and they will purchage it
17 that with my experience of anadromous fish 17 S0 in order to go ahead and develop new
18 proceedings, and T've had considerable, 3900 cfy 18 agricullure, or wherever we plan to do, we maybe
1% s alot hetter than 33. 19 depleting the sources that's worth a great deal of
20 MR. KOLE: Ms. Hayes, I think -- 20 money o ldaho.
21 MS. HAYES: That may not be enough, s it 21 Bui you see what has happened with the
22 not? 22 Lucky Peak Project. Califorma -- we were over to
23 ME. NELSON: It may not be enough, butit's 122  an cnergy conference in Washington where
24  better. And we can't address that particular 24 California was offering to pay anywhere from five
25  problem in settling these lawsuits. 25 to nine cents a kilowatt hour for firm enerey,
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1 firm hydro energy. They didn't want our nuclear. ;\t 1 development above a recrsational use? Do vou have
2 They wanted hydro. i 2 outlined any priorities along that line?
3 So this is a resource that is very 3 MR. NELSON: [ haven't seen any. [ think it
4 valuable. It's like having a diamond furm. And 4 would depend -- that analysis as it's focused in
5 what are we poing use it with, just throw it away 5 the public interest critena is initially largely
6 or-- o & economic. 3v on your examples, my guess is, on an
7 CHAIRMAN KRAMER: One of the things you cani 7 economic basis, in other words, where you say an
8 o, if it's as valuable a resource as we say if I8 acre foot of hydropower will develop "X" kilowatt
9 s, you can huild more dams and you can crente {9 hours, which is worth so much money in this
10  more hydro energy. ! don't think we necessarily E 10 particular time period, that any non-consumptive
11  want to do that cither. 111 use would result in a better economic analysis
12 M3, HAYES: Well, you have (o protect uther : 12 than a consumplive usg,
13 resources. 'm net advocating - (13 S0 obviously a fish farm would impinge
14 CHAIRMAN KRAMER: That's why you can't talk | 14 less on hydro development than would a standard
15  and say hydro is the only use tor that, 15 dirt farm. And recreation uze wouldn't he - if
16 MR, NELSON: But 1 think, Mr. Chairman, one {18 you're looking al a resetvoir, for example, you
17  comment that if anadromous {ish require more watar 17 pet some evaporation, but it's not consamptive in
18 for prolection, then that interest is going to 18  the usual vense,
1%  have o be separately developed. You can't expect 19 S0 on yout question, T would say if you
20 (he resolution of 2 dispute over hydropower rights 20  hud » priodty economically, it would be that
21 1o try to resolve a separate controversy over fish P21 you're going to have to find non-consumptive uses
22 needs. {22 have less of an economic detriment to hydropower,
23 And if the anadromous fish require more 23 Sothey would be preferred that way.
24 water, the interests that are supporting that aro 24 UNKNOWN SPEAKER: Well, if' | could continue
25  going to have to come forward and make sure that 25 1o question a little bit, docsn't the constitution
Paga 42 Paga 44
1 that interest is addressed. i 1 ofthe statc of Idaho give waler (raditionally
2 Second, onc of the reasons for 2 some sort of a priority for residential,
3 including the public interest eriteria and onw of 3 individual consumption, und ther down for
4  the reasons that that's so important, we Lhink, to 4 communitics, and then 1 believe agriculture in our
B this whole package is that, as you say, hydro P B stk
&  oncrgy on i cheap basis iy important. [n theory, & Are those things going to be negated by
7 il this program is properly sdministerad, that i 7 this?
8 impurtance will be recognized and will itself . 8 MR, NELSON: No. ‘Thosc things arc
8  become a deterrent to the development which will {9 comstitutional prefercnces, and alk that meuns is
1D impinge on hydro generation. * 10 that a more-preforred use can condemn und soyuire
1l 5o that's reason for doing this, is to ; 11 aless-preferred use. Soif you needed waler for
12 make sure that those kinds of concoms are 12 acity, you could condemn water off u farm, for
13  addressed in the process, which we don't have now r{ 13 example, but you have to pay forit, Its not a
14 and no place to really address it 14 priority. It's a preference,
15 CHAIRMAN KRAMER: Tront row, V18 MR, KOLI; Part ef this agreement is that
i6 UNKMOWN SPEAKER: Gentlemen, | presume wel 16  vou still have "Arst in time, fiest in right.”
17 have 600 ofs that, in effect, more or less, ia the § 17 In other words, the best development that's first
18 old Llaho water riphts that we are going to sell {18 in time goes forward. So, for example, all the
19 to whatever is the most economically feasible : 15  undeveloped permits that are out there that come
20 development program that iz brought forward to a : g 20 bhuck through the public interest criveria, they
21 Hoanl Y 21 will still have their prioricy date of when they
22 Wow, the question | have, is there a 122 filed back in 1877, 7%, and whenever, But that
23 priority list as to what you would congider onc {23 firstin time is still a pant of the system,
24 abovethe other? Would you consider possibly a ‘ 24 UNKNOWN SPEAKER: What would vou say, then,
25  fish farm above an agricultural farm, 3 communily {25  chat those people that are tremendously concemes
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1 about their power generation, because they're 1 sign-off by the company as the those folks, we did
2 elderly and on fixed incomes and they represent © 2 that,
3 consumer groups, should also consider that the 3 Now, as we have talked before, you have
4 price of food would affect them also. And as far 4 o hasten to lell them that this 14 nol g roye
5  as agricultural is concerned, there are few people 5  garden either. And il they have s problem with
&  that are going to develop a farm that doesn't have &  their neighbors or some other parl of the system,
7 an economic return on investment, 3o I think some!l 7 they're still going to have those problemy, But
8 ot the concerns there are overstated. B ay fur as the power company's water rights,
9 CHAIRMAN KRAMER: Mr. Chapman. $  they're out of the case for good.
10 MR, CHAPMAN: Mr. Chairman, I've got three; 10 ME. CHAPMAN: The last question | have is
11 questiops: one for Pat, one for Tom, and then one | 11 thut the agreement refers to the full utilization
12 for the panel, whoever wants fo answer it 112 of existing storage above Murphy. 've asked the
i3 Pat, in o meeting that yon and the ; 13  guestion two or three thmes before in different
14 amomey general and I had sometime back, the {14 meetings ax to whal is full utilization of the
15  attorney general's office was adamantly opposed to | 15 those reservoirs.
16 the language that is now 7B. They were suppotting! 16 And 1 wonder if any of you have a
17 the language that said "subordinated” but with 17  beter answer than vou did in the past or whether
18 opposed language that referred to "water rights {18  vyou now can define what a fully utilized reservoir
18  yhall be subject to subordination.” 119 is. There are lot of people who would like to
20 My guestion to you is, why the abrapt 120 know.
21 wmaround? 21 ME. NELSON: Well, T don't think the answer
22 MR. KOLE: Well, every time you're in 22 [z any different, Sherl, because our concept is
23  negotiations, you ond up having to give up on some] 23 still the same. As vou know, the constraints on
24  points. And what we ended up agrecing to was to, § 24 water use in a federal reservoir is pretty much a
25 in essence, have the water right placed in trust 25 question of federal law, at least initially. And
Page 46 Page 48
1 inthe ownership of the state in exchange for 1 it's our intuitive belief, at least it's intuitive
2 which we went with the concept of the 2 on miy part, that there's some water uses built
3 subordinatable water right. 3 avound excess storage, and that to the extent that
4 MR. CHAPMAN: So the atiorney general's 4 within the boundaries of federal policy, the state
5 office feels that that is as protected as the 5 can foree the question to be asked, "ls this
& carlicr language, the subordinated language, since 6 really the way we want to use the water,” that
7 the water right is in trust. P 7 those guestions should be asked.
8 MR, KOLE: Yecah. As best we can, we think : 8 S0 my fecling 15, what we have wrillen,
9 so. You know, you never can predict everything, . 8 and [ think by compatriots agree, is simply a
10 50 years from now what g court will do. But as 110  systetn that asks the question. And onee you run
11  bost we can see, we think we're protected. 11  up againgt a federal policy or a state policy that
iz MR, CHAPMAN: Thunk you, Tom, the question { 12 says, "This is the way it's going to be," then you
13 T have for vour, it's my understanding that 13 have fully ntilized the water in the reservoir,
14  Idaho Power has asked under the 11-80 contract 14 1 have some real problems with the way
15 that the existing water users be dismissed, If 15 the federal policy operates in conjunction with
16 something goes awry and this agreement falls by 16  the water bank, where the city of Pocatello sits
17 the wayside, what happens to those poople? Ave 17  there with 40,000 acre feet of storage in
18 thoy re-sucd? Are they still left out? What 18 Palisades Reservior, which is largely unusable by
19  happens? 19 anybody. They can rent it on a short-term basis
20 MR. NELSON: No. The 11-80 contract says 120 yearslowyear and yet the basis on which they
21 that onee we dismiss, you know, the carth can 21 bought 1t indicates that it's going o be veuars
22 tremble and the balls of government come tumbling | 22 and vears and years before they need it for
23 down and they're still dismissed. And the 123 exchange on their groumdwater impact. There
24 dismissal was with prejudice. So to the extent 1 24  should be some system in place where that 40,000
25  that we could build g system which is a total 125 acre feet gets put to use.
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1 And that was what we intended to ¢ 1 would be il they gave away their tights,
2 enforce or to suggest was, let's ask the question. § 2 It their rights were lost because they
3 And if we find out thar it's an impossibility to I3 lost the lawsuit, they could not be faulied by the
4 change the federal policies that restrict that 4 PUC, and the PUC couldn't take that cut of the
5  use, then that water is fully atilized, and we'll ; 5 sharcholder's hide, and (he shareholders in turn
6 go on about our business. But it seems that's i & couldn't take it oul of management's hide for
7 pretty good sense to have somebody ask the g 7 having acted Lmrcasunably.
8 question, ;B But since his 1% 10 an extent a
9 MR. CHAPMAN; Thank you g 9  conscnsual ransaction in setiling the lawsuit, it
10 MR. COSTELLO: Don, could I just say a word | 10 would cxpose the company to a claim that they had
11 on Sherl's first question? 111 arguably given something up. And the only way for
12 CHAIRMAN ERAMER.: Okay. First, be sure tn 12  usto induce them to give something up 15 to
13 state your name, Sherl Chapman, Tdaho Water 113 negate the possibility that they would be
14 Association. 14 penaliced lor that.
15 MR. COSTELLD: Sherl, you wrotc to me orto | 15 Bul in my view, had the suit gone
16 the governor on behalf your Board a fow weeks ago, 16 lull-course, there 1s a very real possibility that
17  and I've been out on these circuits and haven't 117 they would have ended up, in essence, giving up or
18 had 1 chance to answer you, But on that {irst {18 having taken away from them much more than they
19 question, you asked whether because (his was going | 12 have in this settlement,
20 (o become subordinated in the [uture, whether it 20 S0 looked at from that standpoint,
21 would take individual subordination proceedings 121 there isn't a loss to the ratepayer, because had
22 for each new user to have their right become £22  the state won the suit, as they very well might
23 senior to the hydropower right, 23 have done, we actually are arriving in this
24 Reecause of your concern we inserted {24 settloment at a position where more waler s
25 language, that the old language sai¢ "subject to % 25  devoted to hydropower and other in-siream uses
Page 50% Paga b2
1 subordination." The language now reads "shall be J% 1 than would have been the case had it run its full
2 wubordinated to subsequent uses upon approval of % 2 course.
3 such uses." So that it is automatic, that as soon 13 MR. FOYPHLERGILL: Just a follow-up juat to
4 ay they clear the water department, subordination | 4 make sure. Does not this agreement say that the
5 allaches automatically. ‘There isn'l any scparale | 5 Public Utilities Commission will not be enabled to
6 proceeding that they have (o go through. i 6 consider the rates from consumers asking tor
7 MR. CHAPMAN: Thank you, © 7 compensation for the loss of the hydropower
a8 CITAITRMAN ERAMER: Talk louder, though 8 systein?
8 MR. FOTIIERGILL: Al Fothergill. Mr. Nelson? 9 MR. COSTELL.O: As a result of this
1Q  has said that we don't know how much this is poingi 10 settlement.
11 to cost, and maybe nothing. But as I read this, % 11 MR. FOYTHERGILL: Yes. Yeah, that's what 1
12 and mayhe you can tell me, Mr, Costello, as Iread ; 12 wanted to know. Thank you.
13  this, the governor and Idaho Power have sipneda ;13 MR. MILES: [ had another question. 1
14 picee of paper saying that the public utilitics -- 14 suppose Lthis is for Mr. Sherman. First, what is
15 they're asking [or legislalion, really, that The ﬁ 15 going (o be the determination of the groundwater
18 public Utility Commission not consider : 16 case history, because as we know, the Snake River
17  compensation for consumers for lost capacity in- 17 has two sources. It has Jackson Lake, which is
18 the hydropower systemn, effectively acknowledging + 18 completely dried up at Milner, We have the
13 it's going to cost the consumer something, 19  underground source that comes trom Wyoming to
20 Ts that an accurate reading of this? 20 Oxford and comes out nearly four or five miles
21 MR, COSTELLD: No. I wouldn't say it's 21 upstream -- or downstream from Milner and
22  exactly accurate, Al The reason -- well, Tet me .22  evenmally at Feldman Springs. The Supreme Court
23 back up a second. Tf you look at this from the 23  Thas ruled that proundwater comes under interstale
24  point of view of the power company, as the anly . 24 commerce. 50 how does this agreement propose to
25  way they could lose out in this whale transaction | 25 settle that knotty question?
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1 CHAIRMAN KRAMER: Mr. Sherman. { 1 subject to demands from downstream states. But
2 MR. SHERMAN: 'The lawyers are laughing at ' 2 that water that you say is --
3 me, knowing that all the groundwalter geologists 3 MR, MILES: ‘That's only 4300 cfs.
-4 don't deal with interstate commerce. One thingit | 4 MR. NELSON: Mr. Chairman?
5  does, Mr. Miles, is the state through this 5 CHAIRMAN KRAMER: Yeah, Tom.
6  aprcement basically is saying (hal there's a large | 6 MR, NELSON: Lelme have a shot at this.
7 chunk of water in that river that is already {7 Harold, if 1 could search your apples from your
8  appropriated. [t is therefore not subject o ' B oranges for ¢ minwe, the case you're talking
9 appropriation or yse by other cntities. This is ! 9  about invalved g state’s attempt o control the
10  one way that the Snake system is protected. And ‘ 10 appropriation of groundwater in its state for use
11 if the agreement goes through, the other rivers of | 11 in another state. And the Supreme Court said,
12  the state are protected from the diversion of the {12 "Hey, stale, your particular system is no good.”
13  water to Californiz. 13 MNow, Iddho has a similar syatern which
14 Because we arc saying we are making the {14 is not mvelved in what we're deing here, because
15 Dencticial use of that water in the stale now i {15  we'ne nol exporling groundwater. The Snake River
16 you can'l take it out of the stale. That's the 16 inlercepts the groundwarter, it becomes surface
17 interstale commerce aspeot of il 117 waler, and 2o far as [ know, there's no thought
18 The question of the Snake going {18  that somebody down in Oregon is contemplating
19 up-river, as [ said earlier, we need the money to 119 appropriating groundwater in Idaho for use in
20 do the hydrologic studies. 4500 is what we have : 20 Orepon. If they want to do that, that's a
21 reached in 1981 at Murphy, The model says we | 21  separate problem, but that has nothing to do with
22 would have reached it several times in the past. 5 22  what we're trying to do with this agreement.
23  If we'te going to allow continued consumptive uses; 23 MR, MII.ES; Now, Mr. Chatrman,
24 on the aquifer, we need to be able to predict what | 24 Mr, Nelson, if you look at the waler rights [led
25  the effect is. 25 on the Oregon slope, it tukes water from the
Page 54 Page 56
1 And 1 think the first constraint 1s the 1  Snake River. And in a low water year, it looks to
2 600 cfy that's identified. The second constraim 2 me like that you would have a conflict between
3 is, the ceonomics of new agricultural development | 3 those irrigators on the Oregon slope for some of
4 cerlainly. And many of our small businesses and 4 this water in the Snake River.
5 industrial people are not expanding right now. So | 5 MR, NFT.SON; Well, that may be. 1t's below
& 1 think if we can get the money for the studies, &  Swan Falls and not really invelved here. Ay Frank
7 we've got maybe just enough time to -- 7 said, there's really a couple of ways you can do
8 MR, MILES: Mr. Chairman, Mr, Sherman, ¢can} B that. You can handle it with & compact with
8  the state of Tdaho fully appropriate underground 9  Oregon whereby you would try to limit the Oregon
10 water that -- in a navigable river, what about the 10 approprialion. You could do it with an interstate
11  claims that Oregon and Washington might have on | 11 stream case in the U8, Supreme Court, which would
12 this water? 12  probably get done aboul the year 2056,
13 MRE. SHERMAN: Their elaim would have 1o gg 13 But in any event, it has nothing to do
14 throupgh cither -- will have to go through a river 14 with Swan Falls, Those people can’t hurt a water
15 compact. And we are in a position of saying, 15 right at Swan Falls with anything they do in
16 we're not satislfying a hydropower right in our own | 16 Oregon,
17 stale at the moment, 17 CHATRMAN KRAMER: Be sure lo stale your
13 Are we wasting any water, then? 18 namc, Harold Miles. Mr. Ford.
13 Na. Our water in that river is 19 MR. FORT}: On page 4 of the agreement,
20 appropriated. Entering into a nepotiation as we 20 there's just some language that [ wanted to make
21  did with Wyoming or as we did with Wyoming and’ 21 sure [ understood. Number € and L there on page
22  Uah on the Bear there, our position is, that '22  4; The company’s rights in paragraph 7A and 783
23 water is appropriated. Some of it is appropriated  $ 23 arc also subordinate, and then subordinate is two
24 asaminimum stream flow. That water would be  © 24 different things in C and D.
25 allowed to pass to Oregon state. That water is ;25 Does that languaye refer to the
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1 unsubordinated right? * 1 risk of, for whatever reason, that it would, we
.2 MR, KOLE: Yeah, it does. What that . 2 have to have thosc.
3 language is there for is that if we made a real i 3 MR, NFLSON: | think, Pal, oo, was, there's
4 bad mistake and we totally miscalculated so that i 4 akicker in D that doesn't leap out at you, that
5 existing uses took the river below 39, thoseuses | 5 some of these people have really got a Hobson's
&  would still have a subordinated -- or the é & cheice 1o make, it you have a clearly illegal
7 company's water right would still be subordinated | 7 water usel,
8  asto existing uses in place today. Okay? ! 8 T mean, a guy who has just gone out and
8 We don't think we made that kind of g 9  punched a hole in the ground and started to use
10 mistake, but we wanted to make it crystal clear 110 water, he has no water right at all against
11 that as hest we could, people who are currently P11 anybody today. So he comes in next April and
12  using water will be protected by this agreement. {12 files. He has an April '85 priority. [le's got
13 MR. FORD: Talking about in the slate, 113 maybe a 1979 use experience, he's got to come back
14  you're talking in terms of the cxisting hydrologic | 14 under public interesl. And he might find that he
15 dala 115 doesn't have cither 4 water right or a permit or
la MR, KOLE: Yeah, if our computer model is 16 any chance of gelting one, depending on the
17  wrong. Existing people will be protected. 117  specilics of his particular vse.
18 ME. NELSON: T'rom the power conpany. (18 Some of those people are zoing to be
12 MR. KOLE: Trom the power company. Now, {19  hard put o decide whether or not to file by the
20 that doesn't mean that those uses could not be 20 deadline. I can hardly wait.
21  precluded, for example, by a preexisting minimum § 21 CITAIRMAN KRAMER: Chuck.
22 stream flow, Okay? 22 MR. JONES: I'm Charles Jones. [ represcnl
23 MR. FORD: Qkay. On T2, could Ken or 23 District 11 of the water Users Association, and my
24 somebody tell me, have you got any cstimate of the! 24 question is to Ken.
25  amount of water that's being beneficially used on i 25 Under this agreement, the adjudication
Page EBg Page 60
1 which there is no application or any filing that E 1 portion of it, are you planning on re-adjudicating
2 we're talking about? 2 all the adjvdicated rivers?
3 ME. KRAMER: Mr. Dunm, do you know that? | 3 MR. DUNN: Yes, We would --
4 MR, DUNN: That's one of the reasons for the | 4 MR. JONES: Why?
5 adjudication. We don't know how much water is Lt MR, DUNN: Pardon?
6 being used without benefit of a permit. Weknow | 6 MR, JONES: Why, i my nexl question.
7 there's some because of the old constitutional 7 ME. DUNN: Well, other than in the Snake
8 method, you know, prior to the cnactment of 8  Basin, other than the Payette and the Lembi,
9 statutes that say normally to establish a right iy 9 virlually every other decree that was entered into
10 by permit, all you've got to do is wse the waler 5 10 either has a defect in terms of describing the
11 and you had a right. There 15 some of thal - {11 water right or the uses have changed so
12 UNKNOWN SPEAKER: Have you gat an 12  dramatically that they don't recognize reality in
13 adjustment, Ken, as to whether C and D are going ;13 terms of what that right is.
14 tocome into play and the likelihood of that? 114 Whatcver the uses are, wherever you
15 MR, DUNN: No, We're confident it won't. {15 find the uscs arc, that would be the water right
16 And we -- I don't know how much water is not 16 there. And | know Lthere's some concern in saying,
17  covered by permit. What T do know is that the P17 well, gee whis, if they comne in and look at a
18 water that's being used is not violating it. 118 stream that's adjudicated, they'll take away some
19 That's what we're trying to say is, uscs that are < 19 ofour rights. Well, if a user hasn't been vsing
20  presently there we ought to recognize, and thatis | 20 the water, he dido't have one anyway.
21 onc of the things that the power commpany has been | 21 ME. JONES: Are you saying, then, if you
22  gaymmyg since Swan Falls began, is that there needs 22 re-adjudicate, any legitimate user isn't going to
23 o be some way to protect exisling uses. 123 lose his right?
24 We're conflident that C and D would 124 MR. DUNN: That's correct,
25 never come into play, but rather than take the { 25

ME_ JONIS: If he's using the water, he's
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1 going to keep it. 1 language, is it going o cover all rivers?
2 MR. DUNN: That's correct. And in addition, 2 MR, COSTELLG: Well, it would -- yeah.
3 some illegiimatle users may gel a dght because 3 Prospective subordination, righl. Yeah.
4 they have been using il {or o long time. And you 4 {Simultancous responses.)
5  ocan find that they've gol a right that they just 5 UNKNOWN SPEAKER: Mew waler; nol old water.
6 never bothered 1o gel a permil (o, earlier users. 6 MR, COSTELLO: Righl. Excepl that il would
7 You finally tie down all those rights thal we just 7 cover old waler to the extent (hat if thers are
8 don't know about. 8  un-subordinaled fzhts out there, as there do
8 MR, JONES: Why are you excluding the Lemhi | 8 appear (o be, they would also be invited to comne
10 and the Payette? 10 into this same kind ol arrangement whereby in
i1 MR. DUNN: Because we've recently done a 11 exchange for us recognizing an un-subordinated
12 pgeneral adjudication of those. The Payette 13 in 112 right to the level of a minimum stream flow, they
13 the final throws that we've been working on for a § 13 would agree 1o place their rights above that in
14 number of years, and the Lemhi was completed abouq' 14 trust with the state to be subordinated over tine.
15 two years ago finally. We started that iy about g 15 UNKNOWN SPEAKER: To follow up on that,
18 '37. {16 then, say a water district has high ground, that
17 MR. JONES: Are those the only two? 117  they could re-issue some of this unused water or
1m MR, DUNN: Those are the anly two general {18  something when you re-adjudicate. Will they have
1% adjudications that we've done in my -- ‘ 19 first preference in putting it back in their own
20 MR, JONES: Have you ever done any P20 district?
21 adjudication on the Snake River? 21 UNKNOWN SPEAKER: No.
22 MR. DUTNN: Mot on the Snake River, E 22 UNKNOWMN SPEAKER: No.
23 ot as 2 general adjudication. There's been some 123 MR, KOLE: No prefocrence,
24 stipulated summary supplemental decrees issued on | 24 UNKNOWN SPEAKER: No.
25  existing decrees, bul the whole (hing has never 25 MR, DUNN: But lel's assume that as of -- we
Page &2 : Paga 64
1  been done. 1  start the adjudication today, next year, whenever,
2 MR. JONLES: Will they be redone? i 2 at the time we're defining those rights, in the
3 MR, DUNN: Yes. All of the water vights on ! 3 inlervening lime, the districts bave gone back and
4 the Snake River will be done and its rributaries. 4 placed some water into Lhe irdgation 1o protect
5 Whether they're decreed, licensed, ar permit or i 5 those ights, Because the ircigation district,
6  whatever it is, the court will finally say, this i 6 and the irrigation district is prety unique, it
7 is the water right. And that's what we don't have 7 has a right to irrigate anything within its
8 right now. : 8  boundaries, Nat just a specific river.
9 Going inte the upper Snake, the Rexburg P8 MR. STRIGGER: Jack Strigger, Southwest
10  decree, for people who live up there, you know, 110 Idaho Development Association, Sage Brush
11 it's a --il's ulmost a holy document. But when {11 Rebellion, and I guess a couple others.
12 you look at that thing, i doesn't define the 12 My question is, well, | guess three
13 water eights, Tt says that somebody has got the 13  parts here and then 'l be still. 1don't see
14 right to 30 ¢fs, but it doesn't describe where to, 14 where you have really uddressed, and 1 hope that
15 Tt doesn't describe the period or point of 15 sometime you will, upstream storage which would be
18 diversion. 1é beneficial to everyone., And T presume in your
17 In effect, it has a defect in 1t. And 17  appropriations mayhe something will he said about
18 those things need to be clarified for the 18 that
19 protection of that water uscr against some futurc 18 And then the groundwater rights have
20  people who might say that they don't have a water 20 always been a stickler becausc -- and the water
21 right. 21 that has heen asked for on the wells, there arc --
22 UNKNOWN SPEAKER: 1 have one more question, 22 many times there are very legitimate arguments as
23 Mr. Chairman. I gucss I don't know who it gocs to 23 to whether it has anything to do with what
24 .- Pat, T guess, onc of the Pats. 24 actually gets into the Snake Riverin a perehed
25 Under the subordination deal, the 25 watertable, and so forth. And just arbitrarily
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1 todraw a line ou a map, you can apply for a well i 1 Snake River Basin procedurcs.
2 hereand you can't apply for a well thers, there’s 2 In practice, it's really hard to find a
3 tremendous political football. : 3 perched water table that's not tributary. If you
4 The other thing -- when this is put 4 get the bathtub full, the water is going to run
5 into practice, are we going to have three laycors i 5 outofit, And if you take the watcer out, the
6 of state agencies w go through: the water board, | 6 waler that would otherwise run out of it stays in
7 the PUC, and a committee headed by the governor? | 7 il 50 a true perched water table that's nut
8 {rare we going 1o 2o through the same general B tribulary is pretty rare, but you could postulate
8 procedures that we do now? £ 9 that they're there, and to the extent they are,
10 CHAIRMAN KRAMUR: Let's take that onc at a ! ‘10 they would be found not tributary.
11 time. (11 CHAIRMAN KRAMER: Tt's time 1o break.
12 ME. KOLE: I'lt do the last one, You go 112 [Did you have a guestion?
12 through the department, and there won't be any 113 MR. FORD: 1 want to ask a question about
14 committee through which you haveto goto. And 114 the proposed criteria, the public interest
15 ity our hope that whar we have here will cut back 15  critenia,
16 omred tape P16 Mr. Nelson said that we car't expect a
17 MR, STRIGGER: Very good. 17 resolution of a hydro-rights controversy 1o seltle
18 ME. NELSON: T will say that you may see 18 {ssues relating to the anadromous fish
1% some new faces at the department. [ think now you |13 arrangement. Tunderstand that point of view, but
20 have an option for the in-stream flow interesls 20 it's also true that, in fact, the settlement does
21  and come in and question the ccononics or the 21 impact all water users on the Snake River,
22  public interest. You may scc the PUC there on the | 22 settling the conflict around particular uses, has
23 question of what is the lost energy. So you may 23 animpact on all uses,
24 see some now faces when you gel there, but Lagree | 24 MR.NELSON: Oh, sure. Yeah, That's why T
25 with Pat, hopelully you'll only go ons place just {25  say that the minimum {low can't address anadromous
Page 66 Paga 68
1 like you do now. ' 1 figh concerns separately. But I think your point
2 MR. COSTELLO: And on the up-stream storagey 2 on the public interest criteria is well-tuken,
3 1yuess il's in here by omission, because by 3 because the state presented bills (o the
4 mainlaining the zero flow at Milner, it still 4 legislamyre last year that had fish and waldlife
5 provides {or any future up-stream storage projects 5 concerns, for example, in those same enteria.
&  that become feasible above Milner, 6 [ lost the battle to include them this
7 MR, KOLE: The idea there is that 7 time, the theory boing that i('s already 1 the
8  eventually, if you lnok at the federal 8  local mterest eniteria, which we left in the
5  government's involvement in up-stream slorige C B gtatute, 8o there was some feeling it was
10 projects, it's hecoming less and lews likely thal 10 duplication, and that was one of the issues. The
11 you're going to sco any federal tnvolvement of any L1 tradeoffs was that T didn't get fish and wildlife
12 significant nature. 12 in there because the theory was it's already
13 So what we're trying Lo do here is 10 13 there
14 greate some incentive for the state wnd private 14 ME. FORD: Well, let me ask the other
15 purties o begin that up-stream storage 15 partties. Did you consider, then, putting fish and
16 enhancement, 116  wildlife, other in-stream uses, as a part of the
17 MR. NELSON: On the other question you 117 criteria, and if you did, why did you decide not
18  asked, Jack, T guess that's a question of what's 1 118 (o?
19 tributary. And it's obvious that in order to 19 MR, COSTETLL.O: Wl it's exactly as Tom
20 challenge somebody's use, you have to show that {20 said because currently the environmental and
21 he's tributary to your use and that he has the 21 conservation community views the local public
22 potential for adverscly affceting your use. 22 interest prong of the determination as being their
23 S0 if you have a true perched water 123 opening 1o assert these -- the wildlife values.
24 table, then you can say, I'm not tibutary. And (24 {f we had put them expressly in our
25 in theory you could cxelude yoursell from the 125  criteria, we would have had to repeal the local

17 (Pagas 65 to £8)

Tucker and Asgociatey, Boise, Idaho, {208) 345-3704
www.etueker.net




ldaho Water Resources Board 11/1/1984
Page 6% Page 71
1 public interest. And we thought that we would be! 1 which group applies and which une supersedes and
2 buying ourselves a whole ol more or creating a 2 how do they interrelate,
3 whole lot more suspicion if we repealed the logal ¢ 3 MR, KOLE: Well, you ktow, you never know
4 public interest and satd, "This 1 replacing 4 until the Supreme Court actually rules on it. But
3 that" Instead we said, "This is supplemental to 5 what you've got is a two-tier analysis right now.
& that" & You've got all the criteria that currently existy
7 So you stll have the local public 7 under law, and then over and above that you've got
8 interest, which includes the wildlife, and 8  the new public interest criteria that will apply
9 overlaying on thal, the new criteria that 9 Incertain siteations like in the Snake River.
10 addresses streamy that have hydropower facilities | 10 COkay? %o you've got all the protection
11 atthe hottom ofit, 11 that you cutrently have under law, and then you've
iz MR. FORD: But docsi't the local public 12  got these new critenia that a development will
13 interest also include all other local public 13  have o meet before it goes lorwand.
14 interests: agricullure, hydropower, all the i 14 MS%, BRAY: [have questions aboul your
15 others that indeed you mentioned in the 15 npeutrality in terms of all the same interests that
16 (inaudible). Maybe Ken needs to help me here, [ 16 are mentioned in the local critena right now are
17 And it seems to me this stacks the deck a bit, :17 mentioned except for fish and game. Iin not sure
18 You've got now a number of erileria 18 T see the neutrality there, Why was one excluded
1%  already in place, and then you add these eriteria {19 and not two or three excluded, or why not all
20 tothem. And the director makes a decision on | 20 included, both places, so vou have the same
21  water rights based on the existing ones plus these | 21 considerations at both levels?
22 pew ones, 22 MR, KOLE: Well, it's just the way vou read
23 MR. KOLE: Well, Pat, I think you're geting ;23 it Tread it as being neutral, and that's how we
24 precisely to the point where we sat down and we | 24 intended it
25 frankly negotiated back and forth. Some points | 25 MR. NELSON: | think, I might say, Scnator,
Page 70 Page 72
1 wentone dircction. Some points went the other 1 that in terms of & statute that's easy 1o use and
2 direetion. ¢ 2 30 o0n, it would have been my praference o abandon
3 I think if you look at the package as a E 3 local public interest in the context in wiich it's
4 whole, iUs a neutral package. Tr doesn't favor 4 used and set out in that session the ltems you
5  one sel or another set. s a noutral package. Y& want the director to consider. Because I frankly
8  Now, if you read il s0 you belicve it's stacking i & don't know anything that is or isn't automatically
7 the deck, then 8o be it. But the way we intended § 7 included in the local public interest. T thunk
8  iis, it's neoteal 3 B it's a treacherous standard to leave theve, if
8 And if development can justily itself, ’ 9  it's intended to protect important interests,
10 it poes forward, If it can't justify itsell] it {10 That would be my preference.
11 doesn't. And you consider all the factors, but no 5 11 But the way our campromise came out was
12 one factor should be entitled to any higher 112 o avoid building oursclves a large constituency,
13 priority than any other factor, And that's why we 13 and we would sce a plan against their interest to
14 spocifically wrote that in there, 114 eliminate local public interest. What we did was
15 MR. COSTELL(: And I would also say for thel 15 take a marginally unworkable statute now and make
16  governur's part, il the fish and wildlife {16 it maybe more so. But we just thought --
17  inlerests aren't being -- aren't adequately 17 {Break in recording.}
18  protecied under the carrent local public interest R MR, DUNN: -- For example, on a stream in
19 analysis, ' sure he would not be opposced to 19  the Iagerman Valley, there was some strong
20 including that inn the new publiv interest analysis | 20 protests registered by people who were opposed to
21 that we've proposed here. 121 anew fish hatchery there because of the
22 UMKMOWN SPEAKER: Scnalor? 122 environment of that stream. And it went so far as
23 M5, BRAY: Gail Bray, Boise. For : 23 to opposing the hatchery because it wasn't the
24 Notus can you tell me the intermeshing of the i 24 proper use of the land. Not just the water, the
25  local and the state public interest there, when g 25 land,
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1 I thought and my predecessor thaught 1 These people will be up here. From now
2 that that was carrying public interest too far 2 on, you cun walk on up and talk to thom, We will
3 from my perspective - from the director's 3 be buck Junuary or February for public input from
.4 perspeetive. And that went to court, and the 4 you, Until then, we appreciate your time and your
5 courl said no, it isn't, you have to consider 5 energy and your efforts to come here,
& cverything. You have to look at the use of the 6 UNKNOWN SPEAKER: Can [ ask one question of
7 land and how does that conform with other uses. | 7 the bound?
8  Sothe courts have said that's very broad, and 8 CHAIRMAN: The board? Okay.
9 that's the way we've been using it. 9 LNKNOWN SPEAKER: Dioes the busrd intend 10
igp M4, BRAY: T have just one last question, 10 take u position on this going into the legislature
11 und I promise it will be the last, If you'veleft {11 oron specilic parts of it? Or arc you guys
12  inplace the local public infrastructure for use :12  waiting until yoor hearings -
13 of I1}(.>cal public intgrast and you have given to the 13 CHAIRMAN KRAMER: Wo will wait unti] we come
14  director and the board the state public inlerest {14 back out and have public hearings and have inpul
15 criterion, it seems to me you have excluded one off 15 from the public. Wi have had nothing -- we're no
16 those hterests to be considered at the state 16 different than you are sitting up to the lahle
17 level in determining your water right. And I'm 3 17 right now.
18  still curious as to how, iTil was being valuable 18
19 gt the local level, how 1t's nat being equally as 14 {(End of recording. )
20  valuable at the state level. 20
21 MR. KOLE: Treally don't read it that way, 121
22 Youknow, if you look at the Snake Riverasa (22
23 whole, you know, the local public interest has 23
24 been defined very broadly. 1 just don't -- 24
25 MS. BRAY: Tknow you don't. Can Fhear 25 o
Page 74 Page 76
1 from bim? 1 REPORTERS CLRVTIFICATE
2 MR, KOLE: Sure, 2
3 CHAIRMAN KRAMER: Mr. Director. 3
4 MR. DUNN: The local public intercst is not 4 I, Dianne L. Cromwell, Court Reporter, a
5 the public interest of a hundred feet along the ¢ 5 Nﬂmlﬁfrg\"“biics d‘; hereby ccrtify: bed
& strearn. Hf that stream goes someplace, that's the 08 1at Tam the reporter who transenbe
7 local public interest. Ifcally, if ltei a q;a‘stim (7 ic P"‘?’G?Edmgs had in the ahove-cntitled action
#  of impact on Snake River, I think the local public : 8 inmachinc ”h"‘“hm'_d_a"d the“eaﬁer Ftt’e same was
9 interest is the cffecrs on the Snake River, It's ; 9 reduced into typewriting under my direct
10 not something that's very, very nurmowly defined. ! ig 3“”““{;2_0"; and o
11 CHAIRMAN KRAMER: Senator? s ‘ at the foregoing transcript contains a
12 MR, RINGERT: Bill Ringert, Boise. : 12 full, ‘truu, and aceuratcj n&cor.d of the pmce-edmgs
. . 13 had in the above and [oregoing cause, which was
13 Senutor, T think you have o understand ! . =
14 the definition of focal public interest. (14 heard at Boise, Idaho.
15 MS. BRAY: I trying ; 15 IN WITNESS WHEREQF, | have hereunto set
. ] 116 my hamd July 25, 2007,
18 MR. RINGERT: Well, it says the people in ! 17
17  the arca that would be affeeted by the use, you ; 18
18  know, and if that's the whole statc, then the 19
18  whole state is the local public interest, That's 20
20 the way [ read it. Dianne L. Cromwell, Court Reporter
21 ME. DUNM: Yeah, That's right, P21 CSR No. 21
22 CHAIRMAN KRAMER: Ludies und Gentlemen, it's 22
23 [0 o'clock, Wive been at it two and g hall 1232
24 hours. We'veout it ofF st 10 o'¢lock al every %24
25 other time 25

18 {(Pages 73 to 76}
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I, Dianne Ei~Crmmwell, Court Reporter, a
Notary Puklic, do hereby cortilfy:

That I am the reporter who transcriboed
the proceedings had in the above-entitled action
in machine shorthand and thereafter the same was
reduced inte typewriting under my direcl
supervision; and

That the foregoing transcript contains a
full, true, and accurate record of the proceedings
had in the above and foregoing cause, which was
heard at DBoilse, Idaho.

IN WITNESS WHEREOF, I have hersunto ssat

my hand July 25, 2007.

DTannc E. Cromwell, Court Reporter
C8R No. 21




