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In re: Swan Falls Agreement 10/31/1934
Paga 1 Pagae 3
1 1 TEWISTON, IDAHO
2 IDAHO WATER RESOURCES BOARD 2 Qctober 31, 1984
3 3
4 4 CHAIRMAN GRAY: Ladies and gentlemen, if 1
5 B R 5 eould introduce to vou the three gentlemen that
6 ) . . & lave heen the major players in the whole
7 Pubhic {nfannanon Meeting 7 settlement of this very intensc controversy, From
8 On the f:'wan Falls Agrecment & the office of the governor of the State of idaho,
8 Lewiston, Idaho ) P
10 9 Pat Costello. Patis an attorney scrving the
11 10 State ofIdal}o. _
TRANSCRIPT OF PROCEBEDINGS 11 And in the center an atlorney working
12 12 with the Attorney General's Office, Mr. Pat Kole,
13 Held on October 31, 1984 13 And, again, attomney on the far side here, who has
14 before Chairman Gene M. Gray 14 represented Tdaho Power through the negotialion,
15 15 Mz Tom Nelson. And you will notice that
16 ook A4 16 in each case they are alf attorneys, which kind of
17 17 reminds mic of a little story.
18 18 A gentleman was driving down the road
19 19 pasta fanm going about 40 miles an hour, and he
20 . 20 happened to look out the driver's side of the car,
21 TI‘@§CI‘§bEd by 21 and he noticed a chicken running alongside the car
22 E:,:;S}? dgfé;’?i{lu 22 40 miles an hour, And he takes 4 second look at
23 ' ‘ 23 it, and he noticed that dam chicken has threc
24 24 leps.
9E 25 Andd 50 he can't believe this, so he
Paga 2 Page 4
1 APPFEARANCES 1 backs up and he goes back to the farm. And he
2 . 2 says to the farmer, he says, "My gosh, man,” he
3 PRE&ﬁi: CGene M. Gr. 3 says, "I'm driving past your farm. I'm going
PR md(3t3ﬂ?;;l ;egfawm mfg Office 4 40 miles an hour, 1 look out the window, and
Put Kole, Attorney General's Office 5 there's a chicken keeping up with me, has got
5 Tom Nelson, Idahe Powor Company & threelegs." Andhe says, "What's the deal?"
Forrest Hymas 7 And the guy says "Well, listen," he
s E“”}‘ Sherman 8 says, "The people in my family love drumsticks,
9 M: };;zi:]ch 9 And so he says, "We messed around with genetics.
Mr, Waggoner 10 Wedid a fot of work with it, and we finally camc
B 11 up with this doggone chicken has three legs."
g 12 And the guy says, "Well, how do they
10 #® %k k£ Fx % 13 taxtc?"
1; 14 And he says, "I don't know, They're too
13 15 fast. We've never been able to catch ane.”
14 16 That's sort of what reminds me of what
15 17 we've got here.
i‘? 18 {Laughter)
18 19 The way we'd kind of like to work this,
19 20 we'll start out with Mr. Costello, Mr. Kele.
20 21 Mr. Nelson will finish it wp, When these three
21 22 gentlemen are through, then we'll open it up for
gg 23 questions and answers. We have onc helore we
24 24  srart,
25 25 UNKNOWN SFEAKER: Before vou do start,
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In re: Swan Falls Agreement 131984
Page 5 Page 7
1 describe the word "subordinate," Now, I remember| 1 resolve what has become a very controversial issue
2 last spring in the legislature that it's real 2 here that's consumed a lot of governmental and
2 confusing. You used educate, subjugate - 3 political resources over the last couple of years,
4 CHAIRMAN GRAY: Mr. Costello? 4 "The governor's perapective on this
5 MR, COSTELLO: I'll tuke a stab at that. 5 issue is, he had fought [or in the legislature the
& CHAIRMAN GRAY: And, Pat, when you're & traditional view that all hydropower rights should
7 through answering the question, please go ahead 7 Dbe subordinate 10 upstream development. And we
8 with your presentation. 8 supported legislation for two years to try 1o
g MR. COSTELLO: Qkay. Thank you, 8 achieve that goal. And we fought to a stalemate
10 Vice-Chairman Gray, Members of the Board, 10 and were not able to get subordination legislation
11 Roepresentative Broad (phonetic). What the ferm 11 passed.
12 “subordination” means is when a ulility, such as 12 So that left development in the -
13 Idabo Power, gets a water right such as they have {13 along the Snake River and Southern Idsho at a
14 at Bwan Fally, it says that they have the right to 14 complete stand-still because everything was tied
15 use whatever the generating capacily there is; in 15 up in two major lawsuits and no new water rights
16 this case, R400 cubic feet per second. 16 were being granted by the department.
17 But traditionally that right has been 17 And after the second session, the power
18 coupled with the condition that says their right 18 company approachad the governor and asked if he
19 1o use that much water is subordinate, or is 19 would be willing to sigh a contract to partially
20  junior 1o, subsequent upstrenm beneficial uses, 20 seutle these lawsuits as avthorized by the
21 80 that cven though they have a legal 21 legislature, and the governor responded and said,
22 pight to use that water as it Hlows past, the 22 "I would prefer 1o enter into negotiations for a
" 23 right is conditioned on the fact that they must 23 complete settlement of the dispute.”
24 allow upstream developmicent to take place and can't | 24 And they accepted that offer in July.
25 clzim that as a violation of their water right. 25 And then we proceeded to explore the areas of
Page & Page B
1 What happened in this case, however, is 1 agreement and disagreement and then try to work
Z that a subordination condition was not placed in 2 put those remaining areas of disagreement, which
3 the Hoense that they got from the Departinent. 3 we were finally able to do last Thursday.
4 And the court decided that, contrary (o the 4 I would Tike to correct one impression
B state's position, there had not been an implied 5 that Gene may have given yvou. The three of us
6 subordination of that license by the subsequent 6 were not the central players in this drama, The
7 actions that took place with respeet to the 7 govemor and the attormey general and the Idaho
8  Hell's Canyon comples. 8 TPower Company, through its chief executive officer
9 Does that suffice? 9 Jim Biruce, were the three principles. Auad the
10 UNKNOWN SPEAKER: Well, | understand it, but] 10 three of us met between their mectings to flesh
11 ulot of people - other people. 11 outthe ideas that they had come up with when the
12 MR. COSTELLO: Okay. So that's what we're 12 three of them sat at the 1able.
13 talking aboul. I guess the traditional visw had 13 But the major outline here were all
14 heen that while hydropower had the right to use 14 things that were hammered out at that level among
18 the water that came down the river, it had always 15 those three principles, and all we did was then
1€ been viewed as being subordinate to any upstream 16 flesh it out further and provide all the detail.
17 development. And this 1982 Supreme Court decision |17 Ax I've said, the governor was a girong
18 kind of stood thut on its car. 18 supporter of - supporter of subordination. But
18 As | believe Gone Gray pointed out at 19 as we've gone through this process over the last
20 the beginning, the povernor did ask to have these 20 coupke of months, he's about reached a conelusion
21 pblic information meetings put on around the 21 that what we have come np with here 1s in his view
22 state und appreciates the Water Board's 22 cven better than if we had won a total victory on
23 cooperation in providing this forvin so that we can 23 wuhordination, Total victory in this case by
24 share with you the details of the agreement that 24 cither side would probably have been short-lived.
25 we have reached with Idaho Power Company to 25 Because when you have competing
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In re: Swan Falls Agreement 10/31/1984
Page 9 Page 11
1 interests for such a vital natural resource, in my 1 Number one, we wanted to make sure that
2 view the political will would not be there o 2 all current water users would be protected under
3 sustain a ome-sided result in cither one's Lavor. 3 the terins of this apreement so that we would not
4 5o that had we achicved total 4 have to face the prospect of anybody who had
5 subordination, there would have been a strong 5 invested a large amount of time and capital in
& reaction trom the public to put restrictions on & develuping their farm, be in a situation where
7 development. And had the power company wona | 7 they could be required to be shut down, And this
8 total victory in court, there would have been the 8 apreement does that. It protects evervbody who is
5 political will to loosen up what would have 8 currently using water.
10 been a very restrictive environment for future 10 Number twa, wo wanled o make sure that
11 agricultural development. So that the final 11 new development in the future, thal was approved
12 result would probably be in any case some kind of {12 by the state, would be good development and that
12 halance between these two competing interests. 13 we would get the most return from the use of our
14 And that is exactly what we helieve 14 waler resource that we could possibly predict.
15 we've come up with in this Swan Falls compromise. ] 15 And I think our agreement achieves that goal also.
16 And the governor now fecls that we arc better off | 16 It picks and chooses amongst the various types of
17 having achieved that through negotiation rather 17 developments to make sure that we get the best
1B than spending hundreds of thousands, perhaps 18 development.
15 millions of dollars, in litigation only (o come 19 Number three, we wanted to make surc as
20 back around and achieve some kind of political 20 we went through the process that 1daho water law
21 compromise in the end anyway. 21 could be revised and re-codified to bring it into
22 S0 what we're trying to do here is to 22 the 2[st Century. Right now we've got a very good
23 save several years and several millions of dollars 23 gystem of laws (hat are on the books, but they're
24 hy going to the negotiating table and trying to 24 prowing out of date year by year. Most of those
25 approximate as best we can what is a sound balance | 25  laws were written when Idaho first became a state,
Page 10 Page 12
1  between hydropower and agricultural development. | 1  and they've been the subject of piecemeal action
2 And that is the way we would like to 2 over the last 80 years.
3 present it to you and have you form vour own 3 So what we've tried to do here 15 come
4  conclusions as to whether or not this is where the 4 up with some new legislation that will hopefully
5 balance should be struek. The governorboth does | 5 achieve a couple of results. One, 1o give us a
& cormumend il o you as a sound program not only lo | &  systemn that we can look o to give us the answers
7 selle this litigalion but also o provide the 7 to very difficuli policy questions that we have,
8 Lkind of public policy and a management system that; 8  And number two, one that will eliminate a lot of
8 will serve Idaho well for many decades to come. 9 confusing red tape and governmental bureaucracy in
10 Again, I thank youn for vour interest in 10 the foture. And we think that the legislation
11 coming out tonight, and I'll be happy to respond 11 that we've pot does that,
12 to questions later, 1z Fourth, we wanted to make sure that the
13 CHAIRMAN GRAY: Thank you, Mr. Costello] 13 state would be in a position to take responsible
14 Mow Mr. Kole from the attorney 14 management actions in the future. In other words,
15 general's office, please. 15 that the state would have the power and the
16 MR, KOLE: Thank you, Vice Chairmman Gray, | 16  authority 1o make sure that we got the most bang
17 Members of the Waler Eesource Board. 17 for the buck when we started developing this water
18 I guess vou always gel a little bit 18 bloc that we have available.
19 weary if a lawyer stands up and says "I'll be 19 1 think that the agreement that we have
20 brief," bur I'll try and be as brief as | possibly 20 achieves that resnlt also, because it requires the
21 can 21 stale (o begin sifting and taking a look at
22 When we went into the negotialions, we 22 different projects befors each project is
23 tried 1o focus on the areas that required the most 23 approved.
24 immediate attention, and we found five problems 24 And finally, we wanled o make sure
25 thal we saw thal we wanted 1o address. 25 that whatever decisions woere made, those decisions
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In re: Swan Falls Agreement 10/31/1984
Paga 13 Page 15
1 were made by the public, in a public process, and 1 as far as Idabo is concemed.
2 notin a corporate boardroom. And frankly, I 2 To put it in perspective, the state
3 think, as we went through the negotiations, we 3 water plan calls for a target minimum of 3300 cfs
4 discovered that Ydaho Power did not really wantto 1 4 at the Murphy Gaunge just below Swan Falls. Water
5  be the water master of the Snake River. 5  that makes it past Swan Falls, as far as foture
] They had decided that that type ol role 6 developmoent goes, will largely remain in the river
7 was not appropriate for a corporation, and they 7 below Swan Falls. S0 once it gets past thete, you
8 felt that it was more appropriately handled by the 8 have whatever is running in the Braneau, which in
8 slate legislature and by the State Water Resource 8  dry seasons is next o nothimg; the Owyhes, the
16 Board. 10 ‘Weiser, and then you reach the Hell's Canvon
11 So 1 think the agreement that we have 11 complex. The minimum flow at Hell's Canyon is
12 restores that degree of state control over our 12 5000 cfs or in-flow to Brownlec, whichever is
13 water resources that may have been called into 13 less. The in-flow at Brownles has been 3000 or
14 guestion by the 1982 Supreme Court decision. 14 less,
15 I think in conchusion Twould like to 15 Soin a dry year, you can get a
1& say that, as Mr. Costello has indicated, 16 gituation where you have very little net in-flow
17 litigation has both its benefits and ity 17 tothe Snake between the Murphy Gauge and ITell's
18 drawbacks. A lot of people think that the 18 Canyon Dam. Below that, of conrse, yon get the
19 benefits of litigation primarily inurc to lawyors, 19 Tmnaha (phonetic} and the Rogue, the Salmeoen, and
20 and there's a lot of probable truth to that 20 the Clearwater drainage, and I don't know what
21 assertion. 21 that -- what that really adds up to when you get
22 But we arc at a crossroads here in 22 to Lewiston,
23 Idaho with our water. The amount of water that we § 23 But as I see where vou are, your
24 have lefl, the amount of water that we can 24 interests are not as much in development ax they
25 develop, and what we know about the water resourcg 25 would be in recreation, navigation, fish, and wild
Page 14 Page 16
1 is thatit's finite. You can sce from here to the 1 life.
2  end when the water 1s all used up. So ifwe're 2 8o 1 guess what's at stake in thia
3 going to be in a situation where we're gonna 3 area, in the Swan Falls contruversy, is what
4  eventually have to confront hard policy choices, { 4  bappens to that 1200 ¢ls at the Murphy Gauge. In
5 wemay as well do it now as opposed to spending; 5 a3 vear Hke this, it doesn't mean much., You can
& the handreds of thousands or millions of dollars 6 take 10,000 ofs out of the river almiost any day of
T in litigation. We might just ag well spend that 7 the year and probably not notice it. Tnadry
8 money productively and get something for it ay 8 yuwar, 1200 ofs is critical throughout the whole
8 opposed to spending it in the court. 9 length of the Suake, and it’s even critical here,
10 Thanks for your attention, 10 although my guess again is that your minimum flow
11 CHAIRMAN GRAY: Thank you, Mr. Kolei 11 is probably closer to 16 or 15,000 than it is to
i2 And, finally, Mr, Tom Nelson from the 12 3,000,
13 Idabo Power Company. 13 So what the agreement does is
14 MR, NELSON: Thank you, Gens, 14 eliminates, to the exient we can physically, the
15 Ladies and gentlemen, T said as we 15 possibility that vou'll see a 3300 ofs minioum
16 slaricd that there were eight inore of you here 16 flow at Murphy, and the possibility exists that
17 than T had expected. And I asked myself, you 17 that minimum will remain at 4500 for some period
1B know, "Why are you here?" 18 of time while new development takes place.
19 And laoking at it from the standpoint 19 S0 as | see it, that's what your
20 of someone who lives upriver, let me give you my 20  intercst is, is what happens to that [ 200 cfs
21 perspective of what this really means to people 21 that's really at stake al the Murphy Gauge. can
22 who live here. I've said before, since T get 22 see where that could be 10 percent of your river
23 introduced last, that I've lived al the end of the 123 flow in a dry vear at Lewiston. 8o given your
24 ditch all my life. But now [ guess I'm talking to {24 interests, as [ see them, that's an important
25 people who really do live at the end of the ditch | 25 factor for you to consider,
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Inre: Swan Falls Agreement 16/31/1984
Page 17 Page 19
i I know that there's been some criticism 1 So § would very much now like to open
2 of the proposal from both sides. The developers 2 itup, Mr. Sherman from the Department of Water
3 say that we left too much in the river. The more 3 Resource has stepped forward, and he'll iy to
4 environmentally concerned analysis is that we tlookl 4 answer your questions. Yes, sir?
5  too much out. My own view is that if you look at | 5 MR, SATRELL: My name's Don Satrell. 1'm on
6 the potential on either end, the important thing 6 the board of directors of the (inaudiblc)
7 is whal remaing from your point of view, 7 irrigation district up at Post Falls. My
8 [f the power company bad lost the B guestion, I have several, isn't so much to do with
9 litigation catitely, there would have been nothing | $  the Snake River, per se. But one of my first
10 to stop the slide to 3300, Bo that would be the 10 questions is, if I'm hearing things right, the
11 downside from the interest that Lewiston has, The} 11 doetrine of “first in dme, first in right” may
12 upside would be that we won everything, and the 112 change in this legislature. Is that, is this
13 river Qow would remain at 4500 0 a critical 13 true, if this agreement goes through?
14 wyear. That to me was probably unlikely. That 14 ME. NELSON: As to anyone looking at now
15 would certainly be a best case scenario, 15 development on a river where vou have existing
16 This way we have a specific known 16 hydropower rights, that wonld be the only place
17 result against which to weigh the interests that 17 where yvou woulkld have a now criterion applicd.
18 you're concerned about. 1f that result is not 18 So the constimtion scts forth first in
18 palatable, you should be heard from, 12 time is first in right. And unless you have an
20 But while you're looking at the 20 appropriated river against which to weigh thds new
21 agresment, T suggest vou look at the entirely of 21 system, vou wouldn't change that. So certainly
22 the agreement, because there's a lot more to 1t 22 any existing water user doesut't face it, and new
23 than merely mintmim flows at Murphy, And there) 23 development wouldn't face it unless it's affected
24  are some other controls on development and some { 24 by an old hydropower right.
25 other things that have to happern, which in my mingd 25 MR, COSTELLO: The pringiple of "first in
Page 18 Page 20
1 arc just as important as the minimum flow, 1 time" is still preserved to the cxtent that if you
2 8o vou must be concerned about the 2 are able to obtain a water right, you will still
3 agreement or you wouldn't be here. But since you 2 be able to shut off junior appropriatory in times
4 are here, be concemed about the entire agresment, 4 oflow water.
5 Because it's not important how we got here. The 5 ME. KOLL: I might add one thing too: You
& qguestion is, do we have a result that we can live & folks up there have ot the exact same problem
7 with? And that is the cntirety of the agreement, 7 that we've got on the Snake River. T don't know
B not just a picce or two of it 8 if you've read about it, but the dam at
9 So ! appreciate your coming out, and 1 9 Post Falls owned by Washington Water Power has an
10 too will respond o questions. 10 earlier water right than most of the irmgation
11 CHAIRMAN GRAY: Thank you, Mr, Nelson, 11 water rights up there. And any time that they
1z Mr. Sherman, would you come up front, 12 wanted to, they could throw your system into
13 please, and sit with us. 13 jeopardy by calling all that water down.
14 Ladies and gentlemen, T think T feel — 14 MNow, whal we have got in this package
15 the balance of the hoard feels that we have three 15 s a picce of legislation that will encourage
1€ of the sharpest water attorneys in the state of 1& other utilities like Washington Water Power o
17 Idaha that have been working on this problom. And {17  come in and voluntarily negotiate with the state
18 they're sitting before you, and right now 1'd like 18 to get the same kind of protection that Idaho
18 to apenitup for questions. And please hammer 18 Power is getting in exchange for which they would
20 them, Because we want you to know, we want you to § 20 give up their priority to all of you folks.
21 get everything out of your system. Aod they 21 %a what we've tried to build imto this
22 worked long. They worked hard. They worked under 22 package is a statewide approach so that if, down
22 duress. They worked underalotof 23 the roud, it appears that you're going to getin
24 political heat. And T think they have some good 24 the same problem, there will be a law on the books
25 answers for vou, 25 tocoveril
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In re: Swan Falls Agreement 10/31/1984
Page 21 Page 23
1 MERE. SATRELL: Well, I puess that helps a 1 oul ~ is discharged from that aquifer.
2  gpreat deal. Okay. Then we come down to the 2 The thrust for studies by the
3 thing, and that iz, the ground water versus the 3  depariment 14 going to be in that arca, certainly
4 surface water. Now, in our situalion up therc, 4 in the next five to ten years,
5  the surface water very definitely affects our 5 South of the Snake River is an area
& ground water directly, much more so 1 think than | & where a great deal of groundwater development has
7 it does probably in the Snake River aquifer. 7 occutred, and water levels have declined so
B Under the adjudication, if T understood 8 dramatically there that the department has either
8 this right, you're only poing to adjudicate from 9 called them critical areas and said no more
10 the Snake River and its tributaries possibly. 10 irrigation, industrial, municipal uses can occar
11 Would that cost of that be spread statewide? Or |11 in those areas, or they're at the point where
12 at what time would we, the northern part of it, 12 e think that's what's going to happen in the very
13 petadjudicated? 13 near future. And we've said no more new uses
14 MR. KOLE: The way the adjudication is set | 14 unless the appHcant provides us proof that he's
15 upis on a fee schedule so that the director would | 15 not impacted on anybody.
18 have the ability at any time to order an 16 MNow, the thing that this agresment does
17 adjudication for any river, and then the people 17 is takes the existing state law, which says any
18 within that river system would pay for it. Sothe {18 senior right, be it surface or ground water, that
19 way it's structured now, the people on the 19 is adversely imnpacted by pumping a new well, you
20 Snake River will be paying for their adjudication. | 20 can't let the guy pump that well. And we feel
21  And when it reaches your -- you know, yourriver, | 21  that that's sort of what has been happening on the
22 then you'll pay tor your adjudication. 22 Snake Plain, because the discharge at
23 ME, COSTELLO: Except there is a portion of | 23 Thougand Springs have heen trending downward for
24  the cost that 1s bome by the state to pay for 24  the last 20 years. We know that's what's happened
25  uses that benefit the entire state aestheties, 25 on all of the groundwater south of here, where
Page 22 Page 24
1 fish and wildlife, that kind of thing. S0 out of 1 water levels have declined four 1o five foet a
2 - the state will pay about 10 percent of the 2 year lor 20 years.
3 cost, 3 The notrihern part of the state we don't
4 MR. SATRELL: T gucss [ pot onc more 4 see -- except for the Rathdrum Prairie, we don't
5 question, and it doesn't really kind of pertain to 5 see big aquifer systems. We see small aquifers
& this. But could you shed a litde light on whete 6 that are intimately tied to the river. Andin
7 we are in the ground water study and surlace water 7 those areas under this agreement, under any kind
8  study? [think that the state water - B of progressive water management, we would treat
9 CHAIRMAN GRAY: [would like to defer that | 9 all the water as one body.
10 question, if I could please, to Mr. Frank Sherman, 10 And we would say, we have in -- and once
11 [le's our ground water specialist in this state, 11 apain, I'm showing my southem expenience. In
12 and Frank, if yvou might kind of bring us up to 12 Boise, for example, the Boise Water Corporation
13 date on the groundwater, please, 132 has a series of what are called Ranney (phonetic)
14 MR. SHERMAN: We havc -- and T've got to 14 collector walls near the river. We, the
15 talk maostly about the southern part of the 15 department, the professionals, feel that water is
16 statc -- 16 being sucked out of the river, you maybe get a
17 CHAIRMAN GRAY: And just touch on the 17 surface water right.
18 northem part very brictly. 18 1 think that's the kind of thing you're
18 MR. SHERMAN: We have identified some sevenf 19 ponna gee up north. A vear or so back, | looked
20 - 70 different flow systems within the state 20  at some of the problem areas in the northern part
21 which we feel are entities in and of themselves, 21 ofthe slate. In one case it was strictly a case
22 Now, the Snake Plain is the big one, of course. 22  of your aquifer was so bad, it wasn't going to
23 Tt's key because you can shut the river off with 23 make it hold a lot of water.
24 the dam at Twin Falls basically, and the only 24 And on the margins of the aquifer, once
25  water that's in the river in the summertime comes 25 vyou got farther away from the river, people were
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In re: Swan Falls Apreement 14/31/1984
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1 just net getting enough water from that system. 1 Snoake system. And we had planned to do that
2 Tartially becausc it was drawn down, partially 2 during the month of Novermber ‘84 and Deoember of
3 because it fluctuates naturally as the stream flow | 3 1984, Butthe governor culled us in on the
4 changes. Most people on the edges are really ina | 4 Swan Falls deal.
5 place where they technicatly can't get the water. 5 8o we have taken our growndwater
6 In a property-run system, we would like 6 management thing, and we've kind of set it on the
7 1o see surface water users and proundwater users | 7 back bumer until 1985, But we will be going out
8 kind of trade off. That's happened in Little Lost 8 with, number one, public hearings [irst, just
9 River Valley, I think it is, where in drought & goneral discussion, things like we're doing now.
10 years, the groundwater pumpers pump extra water.] 10 And then we will follow that up with public
11 Surface water users get to usc it. In a vear of 31 hearings to develop water policy. So if that adds
12 high flood flows, the surface water users don’t 12 tothe anywer that you needed, why -
13 need it, and it goes to recharge the groundwater 13 MR, SATRELL: Thank yuu very much.
14 gystem. 14 CHAIRMAN GRAY: Okuy, More questions on the
15 1 think that's what we're going to see 15 Swan Falls issue?
16 happening all over the state. And instead of 16 Yes, sir.
17 waorrying about -« T think, instead of worrying 17 UNKNOWN SPEAKER: Yeah. Ttappears tome
18 about my well interferes with your well, if it's 18 that if this agreement were to go through, it
19 straight intcrference, sure. The guy who is 1% wonld have an adverse effect on the stockholders
20 across the road, you're going to shut him off. 20 of Idaho Power and the mtepayers of Idaho Power's
21 Butif the aquifer 15 declining because we feel 21 syseem. And since there would be likely a lower
22 perhaps too many people arc using it, the key 22 flow going down the Snake River, that all the dams
23 thing is going to be maintsining a minimum flow, | 23 downstream would be getting potentislly, at least,
24 Now, the Snake, we're going to manage 24 at sometime or another, loss water, therefore less
25 everything. Wec know that all those wells arc 25 clectrivity produced, cheap clectricity.
Page 26 Page 28
1 probably influcncing the senior surface wator 1 Theretore the -- would be a likely increase in the
2 rights, but we're just going ro ignore that fact. 2 cost of electricity perhaps due to sltemnative
3 Andnow we're going 10 say 3900 is the magic 3 sources of power.
4 number. We're going to allow development 1o ocous 4 Would this be a correct statement, or
5 until the department fecls we're getling close to 5 how often -
6 that munber, and then we're going to stop, § MR, COSTELLO: You say there'll be fess
7 And T think is if Mr. Kole suggests that 7 water and less power produced. T gusss T have to
8 at Post Falls you have altmost a Swan Falls, in the 8  ask, less than what?
8 porthern part of the state, T think what will 8 UNKNOWN SPEAKER: Well, the -
19 likely happen thers is that the department -~ the 1o MR. COSTELLO: Less than if the power
11 wauter board will come in and establish a minimnm | 11 company had won the lawsuil certainly, more than
12 flow and new uses will be allowed until you et 12 if the power company had lost the lawsuit,
13 towards that minimum flow, 13 UNKNOWN SPEAKER: Okay. But it appears to
14 But I dop’t think you're going to see 25 14 me if this gocs through, if they had won, they're
15 geologists or engineers from water respurces 15 potentially losing something.
16 running around the norther state, part of the 16 MR, COSTELLD: Well, surc. They're
17 state. We won't even see 25 runming around inthe {17 losing. But you have o understand, they may have
18 gouthern part of the statc. 18 lost the whole suit, In which case, under this
19 CITAIRMAN GRAY: Then to add to vour 19 agreemcnt, there will be more water reserved for
20 guestion, the Tdahe Water Resource Board, which is! 20 in-stream uses (han there would have been had
21 your board, we're only people oo, We were 21 there been no agreement and had thisx gone o 1
22 prepared to go to the public, the public hearings 22 decision and the power company had lost outright,
23 on groundwater policy for the state of Idaho in 23 MR.KOLE: It depends upon whether you look
24 which we're poing to start in Sandpoint and just 24 atthe glass as being half full or half emply.
25 work our way straight south and down around the {23 Right? Tn other words, if you start off from the
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1  presumption that where we are right now is whene 1 all of you, feel it should be set at.
2 we would have ended op in the litigation, then you 2 The ome thing it does provide, though,
3 cun make the argument that vou're making 3 s that you ean't move in the other direction,
4 logically, 4 Aller we have sctticd as 3900 and 5600, the power
5 But we all sat down, und we sl felt &  company will have a vested right at thal level
6 that there was a serious risk on both sides, And & that is not subject to being reduced. 5o the
7 when you get in thal situation, what you try and 7 state will have no more flexibility (o back up.
8 do is to find something that balances it in the 8 It has all the flexibility that it needs 1o go in
5  middle so that everybody protects their position 9 the other directron,
10 to the muximum extent possible, That's what we 10 UNENOWN SPLEAKER: Arc any other interests
11 ended up with. 11 vested in this agreement? 1 don't know if T said
12 UNENOWN SFEAKER: Thave another question] 12 that right, Are we guaranieeing anybody clse's
13 What does the ldaho Fish and Game suggest as a 13  interests, that is, the irnpators or the - other
14 sugpested minimum flow at this point? 14 than what is already appropristed according to
15 CHAIRMAN GRAY: Tf T might answer that 15 that prior fiest file, first whatever that is?
16 question. Minimum flows in the state of Idaho, 18 MR, NELSON: In terms ol gusrantecs, no,
17 the minimum flow concept is probably the shortest | 17 The only thing that gets fixed is the minimum flow
12 law that we have on the books, Chapter 15 of the 18 and the powesr company's rights up to that and the
18 Idaheo Code. It deals with five paragraphs. And 19 rights of existng water users of whatever class.
20 within that particular amount of legislation, it 20  And beyond that, then everybody has to come into
21 states that there shall be only one body in the 21 the system and qualify under the new standards.
22 state of Tdaho that can request & minimum stream 22 So outside of cxisting users and the ininlmum fow
23 flow, And that body is the Idaho Water Resourec 23 rights, there's nothing fixced.
24 Board. 24 MIL KOLE: The only thing that's guarantesd
25 But the request from you, or from 25 s that it's a public process.
Page 30 Page 32
1 county connnissioners, or from the BLM, or the 1 MR, SHERMAN: In fact, by working to a
2 Forcst Service comes theough our body, Andwego | 2 gencral adjudication by quantifying the Indian
3 through the process of holding public hearings. 3 rights and the federal reserve rights, some of the
4 MNerw, those public hearings have not been 4 trrigators that we (el we are protecting now may
5 held yet in regard to raising it from 3300 ¢fs to 5 not be protectsd. (Inaudible) 8o, no. The intent
& 39 inthe 36, Thisis the next step, and it's the & is to protect existing users. The negotiators in
7 step in which the Water Resource Board will go 7 my opinion have done the best they cun for it, but
8 through, and we won't know what the Fish and Game | 8  cven they are not guaratiteed unless they've got a
& has to say about it until we hold those public & [ROO water right,
10  hcarings. io MR, KOQLE: Well, no. I'd disagree with
11 And maybe if some of you fellows will 11 that, Frank. Thev're guaranteed because their
12 alk to the Fish and Game, bul the Board so far 12 watcr right takes priority over Idaho Power's
13 hasn't had any input from the Fish and 13 water nght
14 Game. Tom? 14 MR, NELSON: But [ think what Frank was
is MR, NELSON: In the original Water Roard 15 saying, thal may not be enough, Tmean, there's
16 hearings, Iish and Game did provide some 16 norose gardens out there,
17 information to the Board. And T have seen that, 17 MR, KOLE: 8urc. Yesh
18 TIt's an old memory, but it seems to me 1t was, | 18 MR, NELSON: But T think Frank said it well.
18 think, in the range of 5000, That's in the reach 19 Within our powcer to do so, given the fact the only
20 above Swan Falls Dam, that they identified as 20 thing you had to deal with were minimium flows and
21 necessary for fish and aguatic life, 21 the power company's water rights, the existing
22 MR. COSTELLO: And there is nothing in this | 22 ysers arc profected.
23 agreement that would prohibit raising thet minimum | 23 Now, il the Indians come in and get the
24 stream flow in the future to, vou know, 4000, 24 whole river, everybody's out of luck, But short
25 4500, 5000, whatever Fish and Game and the publie, | 25  of somcthing pretty abstruse, I think they're
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1 gretty well protected. 1 Yes, sir.
2 UMNKNOWN SPEAKER: What people at this point | 2 UNENOWN SPEAKLR: Now, a lot of the water in
3 or — what peaple at this point do not have 3 3 the Snake comes from Montans and Wyoming. Do we
4 right yet, want to get water? [ meun, are thers 4  have any agreements with those states?
5 people oul there waiting to file, and if so, are 5 MR, NELSON: Do with Wyoming. There's a
6 they being held up by this? & compact with Wyoming. They're entitled 1o
7 MR, NELSON: [ don't think the department 7T 4 percent of the water, subjeet to some
8 has issued @ permit up above Swan Falls sinee 8 conditions. But the Snake River watershed in our
% Novonber of '32, g arca dossn'l come out of Maontana. You've got some
10 UNKNOWN SPEAKER: Sothere's a moralorium onf 10 of Nevada, pretly small, pretty dry, a little bit
11 theissuc. 11 jn Wyoming.
iz MR. NELBON: Imrigation at Jeast. iz But mout ol the water that reaches
13 MR, SHERMAN: Consumptive uses. We have 13 Oregon arises in Idaho, except for a little bit of
14 approximately 1400 applications on file within the 14 the Owyher and those small bits Ive tutked about,
15 Snake system above Swan Falls. 15 Soil's pretty much an Tdaho river until it gets
16 MR, NELSON: And I might say that when we 16 to the border on this side.
17 set the Jawsuit up, we used the department's 17 CHAIRMAN GRAY: Did that - yes, sir.
1€ records as the base. And ours arc sct up a little i8 UNKNOWN SPEAKER: ! have one question with
19 differently than the deparuncnt's. But my book ar 19 regards to some of the language. With regards to
20 it says, absent the Cary Act and desert entey 20 subordination, T didn't quite understand, There
21 [olks, you're looking at applications and permits 21 s u term subordination used in there, And if]
22 for maybe as much as 600,000 acres down there, on 22 gould say it correctly, | think it said
23 the books now. | menn, those aren't even 23 subordinable ar subordinatable or something, which
24 projected. Those people have alteady paid their 24 has two different meanings as far as I'm
25 money and filed their piece of paper. 25 concemed, the way ] read it in the draft. So )
Paga 34 Page 36
1 UNENOWN SPEAKER: Are most of these 1 would like somebody 1o explain what it means and
2 applicants people who have land and want to 2 what impaet it will have on subordination.
3 further develop, or are they brand new develapers?] 3 ME. COSTELLO: Well, the traditional view of
4 What kind of pereentage could you give me there?| 4 subordination has been, when the right was
5 CHAIRMAN GRAY: Mr. Sherman? 5 granled, it was subject to immediately, subject to
6 MR. SHERMAN: Ican't answer that exactly, | & a condition that it subordinated to foture
7 Twill say that of the {400, and they are not the 7 upstream bencficial uses,
B8 DLE (phonetic) and Cary Act people. Those are B In this agreement we did not
9 obviously big compamnies. They are big companies] 2 inumediately subardinate the hydropower right abave
10 and we gount those, 10 the minimum stream fow simply because we wanted
i1 We have - approximately 700 are for 11 o be ahlc to say that we had a fully-approprated
12 irrigations [ said. 400 and some are for 40-acre 12 river system so that we can impose this public
13 tracts or less, and we assume those are people who] 13 interest criteria,
14 have that land in hand. There are 14 S0 we said that it will beeome
15 30-gome that -- I should know the number but 1 15 subordinated upon the approval of each of these
16 don't. It's 561 think -- but 50-some who are 16 new upstrean uses. And in the meantime, the water
17 applying for water to put on acreages that exceed {17 right is there and it's recognized, bul iv's held
18 320 aocres. 1B in trust by the state for the benefit of the power
19 Some of those will probably be new land. 19 company to use to produce power and for the
20 Certainly there may be some shift from dry-land | 20 benefit of the people of the state of Idaho o
21 farming to irrigated, but probably not too much of { 21 have it developed according o the reguirements
22 that. And then there's 200 and some in the middle | 22 imposed by state law.
23 that they're asking to apply water to 40 to 320 23 UNKNOWN SPEAKER: The reason § asked the
24 yeres, and we don't know what they're up to. 24 guestion was because the later term indicated that
a5 CHAIRMAN GRAY: Okay, Other questions?! 25 perhaps each individual circumstance would be
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1 wrapped up in an individual piece of very 1 cerainly invited.
2 expensive litigation before it could become 2 And when weeomebuck toyouasa
3 finalized or vomething like that, 3 board, we will be eoming back for public input and
4 MR, COSTELL(: No. The right becomes 4 public testimony, yes, to answar your question.
5 subordinate to cach new right autornatically by B Representative,
& operation of law, 1f you acquire a permit from & REPRESENTATIVE: Docs anyone have any
7 the Department of Water Resources and develop it 7 designs on the Salmon? Ts there any -- will it
8 into a license, il - you — the power company's 8  always remain wild?
5 night is subordinate to yours immediately upon the 9 UNENOWN SPEAKER: No,
19 issuance ol the license, if this all is enacted by 10 UNKNOWN SPEAKER: 1 certainly hope so.
11 the legislature. ’ 11 CHAIRMAN GRAY: Mr. Jonus,
12 MR, NELSON: It docan't take a separate 12 MR. JONES: The water hourd touk a position
13 proceeding. Ws done as part of the licensing 13 on that a long time ago that that would remain &
14 process, 14 free-flowing stream. Perhaps people might huve
15 UNENCOWN SPEAKER: That's kind of the way the 15 designs on it, but at the present thug —
18 terminology kind of -- 16 MR, NELEON: Some of the tribuluries are
17 MR, COSTELLO: Yeah. 17 under attack for hydre. But the dver iself,
18 IINKMOWN SPEAKER: - sttuck m2 when 1 was | 18 I've nover even seen a pipe drain on the Salmon,
19 reading it. So oksay, what does the latrer mean? 18 I[f you really want to create a slir, jusl propose
20 T mean, does it still -- 20 s dam on the Salmon.
21 MR. COSTELLO: Lt struck somne other people 21 UNKNOWN SPEAKEIR: Well, { would fmagins that
22 that way, too, so we put further language in to 22 right at the rook before it gocs into the Snake
23 clarify that it happens - 23 seemy to me like o beautiful sitc that wouldn't
24 {Break i audio.} 24 hurl anyone,
25 MR. KOLE: Right t0 come in and make their 25 MR. KOLE: Well, there'd be problem with
Page 38 Page 40
1 point of view known, just like any other citizen 1 some fish up there, some of the anadromous fish,
2 would. But the key to the thing is that it's a 2 But you know the real beauty of this agreement in
2 public process that has public input from all 3 my opinion is that what it does is that it
4 concemed citizens. 4 requires both the state and the power company to
5 CHAIRMAN GRAY: T might ask the individual 5 gohack to the Pederal Energy Regulatory
€  water board members, Mr. Jones, do vou have any & Commission and 1o say (o them, "Here s a
7 questions of the negotiators? 7 comprehensive state plan for management of this
8 MR, JONLS: After hearing them five times 8 very vital natyral resouree.”
9 and now they're making sensc. o Now, to date FERC has never recognized
10 CHAIRMAN GRAY: Mr. Rydulch. Mr. Wagoner] 10  the right of the state to do that kind of thing.
11 Mr, Hymas, 11 Awnd if we can get FERC 10 do that in this cuse,
12 MR, FIYMAS: No, sir. 12 we're going to go a long ways towaids protecting
13 CHAIRMAN GRAY: And do vou folks have any 113  the other rivers in the state. So there's a lot
14 more questions? 14 of benefit to the sgreement.
15 Yes, sir. 15 That's why 1 agree with what Tom said.
16 UNKNOWN SPEAKFER: Tassume that at the next | 16 When we get itto the process, all of the
17 meeting the citizens will have a chance for 17 contingencies that were up on the board have got
18 testmony. This is simply an information 1B to gointo place. And if one of them fails, the
19 pgalhering. 19 entire agreement lails, So it's pretty important.
20 UNKNOWN SPEAKER: Right. 20 CIAIRMAN GRAY: Mr. Hymas, would you like
21 CHAIRMAN GRAY: As a matter of fact, 3 21 1w --
22 you'd like to accompany us Lo Boise tumorrow 22 MR. HYMAS: Wcll, there's -« ves. Relative
23 night, we'll have another meeting very similar to 23 tothis point, Policy 39 is very brief, two
24  this onc, and it will he held on 4th [loor of the 24 sentences.
25 capitol building in the Gold Room, and you're 25 CHAIRMAN GRAY: This is the state water
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1 plan. 1 REPORTERSCERTIFICATE
2 MR. HYMAS: The state water plan. I'll read 2
3 itto you: "It was the policy of [daho to 3
4 preserve and enhance the stale’s andronomous 4 [, Dianne L. Cramwell, court Reporter, 4
5 fishery resource. It is in the public interest to 5 Notary Public, do hereby cerlify:
& maintain free-flowing stream habitat and in-stream 6 That 1 am the reporter who transcribed
7 flows to achicve thix policy.” I'm sorry, it's 7 he proceedings had in the above-enitled action
8  three sentcnces. 8 in machine shorthand and thereafter the same was
9 "Tdah¢ will promote state participation ? rc:dumfi _imo typewriting under my direct
10 and eoordinate a regional management of the 10 Bupenf “310{‘; and . _ ,
11 Columbia River andronomous fishery.” That is 11 That the foregoing transcript containg a
12 Policy 39 of the water board. So it doesn't refer 12 full, .tme, and accuratc_ r:‘:cm‘ld of the pmcgedmgss
13 directly to the Salmen River, but i says 13 hadin the al;mv’e and foregoing causc, which was
14 specifically that it is the policy to maititain 14 heard at Roisc, Iduho. , S
15 free-flowing stroams. 15 N WIMSS WHEREQV, 1 have hereunto set
16  CHAIRMAN GRAY: Yes, sir. One morc 12 py hand April 3, 2007.
17 guestion, 18
isg UNKNOWN SPEAKER: Yes, From what you jusy 19
12 said there, vou're saying that this agreement 20
20 wuul‘d leud (o the feds saying that we vs_:cmld have, Dianne F. Cromwell. court Reporter
21 that is, the state of Idaho, would have full 21 CSR No. 21
22 conirol over - 22
23 MR_KOLE: No. No, what I'm saying is that 03
24 we're going back to them and asking them 1o 24
25 approve our agreement, Okay? And as part of our 25
Page 42
1 agreement, we arc saying, "We have got this plan
2 for management of the niver. Take 2 look at it
3 Don't you think it's a good plan? Waon't you base
4  your determinalions upon what our plan i5?"
5 UNKMNOWN SPEAKFR: But they wouldn't be
& giving up whatever control thoy have.
7 MR KOLE: O, no. No.
8 CHAIRMAN GRAY: Okay, ladies and gentlemen, |
8 Tdlike to thank you very much for coming. Had ’
10 there been just one of you, we would have given
11 vyou the whole banans,
12 ME. NELSON: Mayhe in a different location
13 but--
14 CHAIRMAN CGRAY: But you're sure weloome to
15 attend our meeting in Boise tomorrow night if you
16 ¢an see 10 get there, and we'll be back again with
17 full-blown public hearings as a board in maybe 60
18 days -- Tdon't know - wherever it comes and
19 wherever we're directed to do i, But we'll be
20 back and prepare your testimony, and we'll be
21 ready to hear vou.
22 And if you have any further questions,
23 we'll hang around for a little while. And again,
24 thank you.
25

{Proceedings concluded.) !
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I, Dianne E. Cromwell, court Reporter, a
NMotary Public, do hareby certify:

That I am the reporter who transcrilbed
the proceedings had in the above-entitled action
in machine shorthand and thereafter the same was
reduced into typewriting under my direct
supervision; and

That the foregoing transcripl contains a
full, true, and accurate record of the proceedings
had in the above and foregeing cause, which was
heard at Boise, Idahe.

IN WITNESS WHEREQF, I have hereunto set

my hand April 3, 2Q007.

' ﬁfM) ié’ @Mﬁ/m @

bfanne E. Cromwell, Court Reporter
CER No, 21







