BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION ) ORDER DENYING
FOR TRANSFER OF WATER RIGHTS ) MOTION TO DISMISS
IN THE NAME OF UNITED WATER ) INTEGRATED MUNICIPAL
IDAHO, INC., INTEGRATED ) APPLICATION PACKAGE
MUNICIPAL APPLICATION ) (IMAP)
PACKAGE (IMAP) )

)

Protestants Boise Project Board of Control, Big Bend Irrigation District, Wilder Irrigation
District and Boise-Kuna Irrigation District (collectively “Protestants”) filed a Motion to Dismiss
Integrated Municipal Application Package (“Motion to Dismiss”) on November 14, 2012.
United Water Idaho (“United Water”) filed a United Water’s Answer to Boise Project Parties’
Motion to Dismiss on November 29, 2012. Protestants filed a Reply to United Water’s Answer to
Boise Project Board of Control, Big Bend Irrigation District, Wilder Irrigation District and
Boise-Kuna Irrigation District’s Motion to Dismiss Integrated Municipal Application Package
on December 5, 2012.

Protestants raise two arguments as a basis for the dismissal. Protestants allege the original
information provided by the applicant is incorrect and outdated and the recent attempt to update
the application is insufficient because it was provided on the wrong forms. Secondly, Protestants
argue the application is deficient for the Department to approve a transfer to modify an existing
municipal water right to a water right for reasonably anticipated future needs. The Hearing
Officer has reviewed the Protestants’ arguments and finds that the arguments are not persuasive
and the Motion to Dismiss should be denied.

IMAP Transfer Information from 2003 is Stale and Needs to be Updated

Protestants argue that the information originally filed in 2001 and updated in 2002 and
2003 is incorrect and no longer accurately reflect the changes sought by the United Water in its
2012 update. Protestants characterize the 2012 changes as being “substantial,” requiring that the
updated information amending the transfer application be presented to IDWR on new application
forms. Protestants cite Water Appropriation Rule 37.03.08.35.04 (“Rule 35.04”) and two IDWR
transfer memos in support that the 2012 update information for the IMAP application must be
submitted on new forms.

At the July 24, 2012 status conference, Director Spackman requested United Water file
an updated report describing the changes it intends to pursue in the 2012 update. The document
filed by United Water entitled “United Water’s Statement Updating and Explaining the IMAP
Relaunch” (“Update Statement”) provided 124 pages of information describing differences with
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the 2003 IMAP application and updates for the amended 2012 application. Protestants are
correct that some of United Water’s changes are significant as contemplated by Rule 35.04 and
the applications should be amended.

The Department considers the Update Statement as a guidance document for the transfer
application. The recent amendments to the IMAP application do not necessitate that the updated
information be submitted on new application forms. Consistent with the specialized approach
for IMAP described in the previous hearing officer’s order entitled “Order Regarding New
IMAP Applications” dated April 2, 2003, the Department will rely on the Update Statement as a
guide to amending the transfer application. Because much of the necessary information is
obscured by the sheer volume of historical and background information included as a part of the
Update Statement, the applicant will need to schedule a meeting with Department staff to
identify and explain the 2012 changes. The Department will review the Update Statement with
United Water to determine if additional information is needed and may request that the
information be further explained, organized, and resubmitted in a manner to expedite processing
by the Department. United Water included several water rights with earlier priority dates in the
2012 Update Statement that were not described in the 2002 legal notice that may need to be
advertised. Once the review is complete and the changes identified, United Water will deliver
copies of the amended IMAP on all parties.

The Department is Authorized in a Transfer Proceeding to Review and Limit
United Water’s Withdrawals to Meet the Reasonably Anticipated Future Needs
within the System.

Protestants contend that the Department lacks authority to review certain comprehensive
planning information during the transfer proceeding pertaining to United Water’s existing water
rights. Protestants argue that I.C. § 42-222 does not allow for United Water to redefine its
existing water rights as reasonably anticipated future needs water rights unless a change in the
nature of use to municipal use is the exclusive basis for the transfer. Protestants further argue
that no transfer or change to the United Water’s water rights is sought to be accomplished and
United Water wishes to establish its reasonably anticipated future needs in a vacuum.

United Water has filed a system wide transfer application to add alternative points of
diversion to its existing water rights to address reasonably anticipated future needs within its
system. The updated transfer application pending before the Department seeks to add 89
alternative points of diversion to 106 different water rights currently appurtenant to UW’s
present service area. Additionally United Water seeks to change the place of use, nature of use
and seasons of use on some of its water rights in the IMAP. The changes to the points of
diversion, places of use, nature of use and seasons of use to United Water’s water rights are the
basis for the IMAP transfer proceeding and provide the Department the legal basis and an
appropriate opportunity to examine the United Water’s comprehensive planning information to
determine its reasonably anticipated future needs within its system.

United Water’s reasonably anticipated future needs will not be decided in a vacuum as
suggested but will be decided as a part of the IMAP transfer application. The Department
expects United Water to submit the contemporaneous comprehensive planning information
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required for IDWR to process the system wide transfer application for reasonably anticipated
future needs. IDWR will examine the planning information to determine if the approval of the
new alternative points of diversion and other changes are compatible with the concerns
expressed in L.C. § 42-222. 1.C. § 42-222 provides:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, the change is
consistent with the conservation of water resources within the state of Idaho and
is in the local public interest as defined in section 42-202B, Idaho Code, the
change will not adversely affect the local economy of the watershed or local area
within which the source of water for the proposed use originates, in the case
where the place of use is outside of the watershed or local area where the source
of water originates, and the new use is a beneficial use, which in the case of a
municipal provider shall be satisfied if the water right is necessary to serve
reasonably anticipated future needs as provided in this chapter.

If some or all of the new changes are approved, the Department maintains the legal
authority to include a condition limiting withdrawals to meet the reasonably anticipated future
needs within the system.

ORDER
IT IS HEREBY ORDERED that:
1. Protestants’ request for oral argument is DENIED.

2. Protestants’ Motion to Dismiss the Integrated Municipal Application Package
(IMj) is DENIED.

Dated this { [ ~day of January, 2013.

Gary Spackﬁan’
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / / X’%’ day of January, 2013, the above and foregoing
were served on the following by placing a copy of the same in the United States mail, postage
prepaid and properly addressed to the following:

CHRISTOPHER H MEYER (x) U.S. Mail, Postage Prepaid
MICHAEL P LAWRENCE ( ) Facsimile

GIVENS PURSLEY (x) E-mail

PO BOX 2720

BOISE ID 83701
chrismever@givenspursley.com
mpl@givenspursley.com

E GAIL MC GARRY PN-3100 (x) U.S. Mail, Postage Prepaid
MATT J HOWARD ( ) Facsimile

BUREAU OF RECLAMATION (x) E-mail

1150 N CURTIS RD STE 100

BOISE ID 83706-1234

emcgarry(@pn.usbr.gov

mhoward@pn.usbr.gov

KATHLEEN MARION CARR MSC-020 (x) U.S. Mail, Postage Prepaid
US DEPT INTERIOR () Facsimile

960 BROADWAY STE 400 (x) E-mail

BOISE ID 83706
Kathleenmarion.carr@sol.doi.gov

ALBERT BARKER (x) U.S. Mail, Postage Prepaid
SHELLEY DAVIS ( ) Facsimile

BARKER ROSHOLT & SIMPSON (x) E-mail

PO BOX 2139

BOISE ID 83701-2139
apb@idahowaters.com
smd@idahowaters.com

CHARLES HONSINGER (x) U.S. Mail, Postage Prepaid
HONSINGER LAW PLLC ( ) Facsimile

PO BOX 517 (x) E-mail

BOISE ID 83701

honsingerlaw ail.com

BRUCE M SMITH (x) U.S. Mail, Postage Prepaid
MOORE SMITH ( ) Facsimile

950 W BANNOCK STE 520 (x) E-mail

BOISE ID 83702-5716
bms@msbtlaw.com
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BRENT ORTON PE

PUBLIC WORKS DIRECTOR
CITY OF CALDWELL

621 CLEVELAND BLVD
CALDWELL ID 83605
borton(@ci.caldwell.id.us

S BRYCE FARRIS

SAWTOOTH LAW OFFICES, PLLC

PO BOX 7985
BOISE ID 83707
bryce@sawtoothlaw.com

SCOTT L CAMPBELL
ANDREW WALDERA
MOFFATT THOMAS
PO BOX 829

BOISE ID 83701-0829
slc@moffatt.com
ajw(@moffatt.com

MATTHEW WILDE
CITY OF BOISE

PO BOX 500

BOISE ID 83701-0500
mwilde@cityofboise.org

JOSEPHINE P BEEMAN
BEEMAN & ASSOCIATES PC
409 W JEFFERSON

BOISE ID 83702
Jo.beeman@beemanlaw.com

THOMAS H BARRY

PUBLIC WORKS DIRECTOR
CITY OF MERIDIAN

33 EBROADWAY AVE STE 200
MERIDIAN ID 83642
tbarry(@meridiancity,org

RICHARD ROATS

ROATS LAW OFFICE, PLLC
6126 W STATE ST STE 203
POBOX 9811

BOISE ID 83707
rtr@roatslaw.com

(x) U.S. Malil, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail
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KUNA CITY CLERK
POBOX 13
KUNAID 83634

GORDON LAW

KUNA CITY ENGINEER
POBOX 13

KUNAID 83634
Gordon@cityofkuna.com

Courtesy Copies:

ED SQUIRES

HYDRO LOGIC INC
1002 W FRANKLIN ST
BOISE ID 83702-5431
ed@hvydrologicinc.net

(x) U.S. Mail, Postage Prepaid
( ) Facsimile

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Malil, Postage Prepaid
( ) Facsimile
(x) E-mail

/WMQM

Deborah Gibson ¢
Administrative Assistant to the Director
Idaho Department of Water Resources
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