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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF
DISTRIBUTION OF WATER
RIGHTS NOS.

36-15501, 36-02551, AND 36-07694

IN THE MATTER OF THE APPLICATION
OF THE NORTH SNAKE GROUND WATER
DISTRICT AND MAGIC VALLEY GROUND
WATER DISTRICT FOR APPROVAL OF A

PRELIMINARY MITIGATION PLAN

. .

IDAHO POWER COMPANY'S
PETITION TO INTERVENE

Pursuant to Rules 37.01.01.250, 37.01.01.351 and 37.01.01.352 of the Rules of Procedure

of the Idaho Department of Water Resources ("IDWR") and the IDWR Director's Notice of

Contested Cuase and Notice of Stutus Conference, dated March 11, 2004, 1daho Power Company
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("Idaho Power"), by and through its attorneys, respectfully submits this Petition to Intervenc as a

party in the above-captioned matter.’
I. BACKGROUND

In this matter, Rangen, Inc. secks administration of "all water right diversions junior to
[Rangen's] that arc interfering with and impacting [Rangen's] water rights " which are used at
hatchery facilities owned and operated by Rangen near Hagerman, Idaho. See IDWR Director's
March 10, 2004 Amended Order. In short, Rangen is requesting that the Idaho Department of
Water Resources and its Director, Karl J. Dreher (Director), respond to its calls for the delivery
of water pursuant to Idaho’s doctrine of prior appropriation.

Rangen holds water rights supplied by springs within Water District No. 130 which are
hydraulically connected to and supplied by water within the Eastern Snake Plain Aquifer
(“ESPA”). Sec Amended Order. Rangen asserts that spring flows supplying these water rights
have been unlawfully depleted by the diversion and use of water from the ESPA under water
rights junior in priority to Rangen’s water rights,

The Director issued an Amended Order on March 10, 2004, requiring all holders of
consumptive ground water rights in District No. 130 that are junior in priority to July 13, 1962,
to cease diversions of ground water pursuant to their rights beginning April 1, 2004, unless
sufficient replacement water is provided to Rangen. Under the Director’s order, the holders of
junior ground water rights could continue to divert groundwater from April 1, 2004, through
March 31, 2005 provided that the junior water rights holder is a member of the North Snake or

Magic Valley Ground Water District and that District submits a plan to the Director providing

" 1daho Power is already 2 protestant in one of the consolidated matters, an application for approval of a mitigation

plan filed by two groundwater districts located in Water District 130, In the Mauer of the Application of the North
Snake Ground Water District and Magic Valley Ground Water District for Approval of a Preliminary Mitication

Plan.
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for 16,000 acre feet of replacement water for use by Rangen, or submits an altemative plan for
replacement water to the Director, which plan the Director approves before April 1, 2004.

Subsequently, the Director issued an order dated March 24, 2004 approving an interim
mitigation plan set forth in The Eastern Snake Plain Aquifer Mitigation, Recovery and
Restoration Agreement for 2004 ("ESPA Mitigation Agreement”). The ESPA Mitigation
Agreement contains provisions intended to mitigate or compensate for the effects of ground
water depletions upon spring flows in the Thousand Springs area of the Snake River for a period
of one year. The Director's order of March 24, 2004 approving the ESPA Mitigation Agreement
supercedes the March 10, 2004 Amended Order by directing the Watermaster for Water District
No. 130 to administer the rights to the use of water within the water district in accordance with
the terms of the approved ESPA Mitigation Agreement and the governing provisions of Chapter
6, Article 42 of the Idaho Code.

1I. STATEMENT OF IDAHO POWER’S INTEREST AND GROUNDS FOR
INTERVENTION

Intervention as a party is authorized in a contested casc proceeding before the IDWR if
the petition is timely, the petitioner can demonstrate a direct and substantial interest in the
proceeding, the participation of the petitioner will not unduly broaden the issues before the
IDWR, and the petitioner's interests are not adequately represented by another party to the
proceeding. IDWR Rules of Procedure 37.01.01.350, 37.01.01.351, and 37.01.01.352. ldaho
Power meets all of the criteria to intervene as a party in the above captioned matter.

1. Idaho Power’s Petition to Intervene is timely.

Idaho Power's petition is timely because il meets the March 25, 2004 deadline for
intervention set forth in the Director's March 11, 2004 Norice of Contested Case and Notice of
Status Conference.
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2. Idaho Power has a direct and substantial interest in this proceeding.
To demonstrate under Idaho law that resolution of a case may impair or impede the
intervenor's rights, a petitioner for intervention need only show that its rights “may” be affected

by a decision in the case . See Duff v. Draper, 565 P.2d 572 (Idaho 1977). This action involves

a call for administration of junior water rights diverting groundwater from the ESPA. The ESPA
and the Snake River are over appropriated, and depletions by groundwater uses in the ESPA
have caused declines in spring flows in the Thousand Springs area, as well as in other reaches of
the Snake River, upstream and downstream therefrom which are hydraulically connected to the
ESPA. As such, resolution of issues in this contested case may, as a practical and legal matter,
impair or impede water rights held by Idaho Power, and others, that depend upon the spring
flows and the ESPA.

Similar to Rangen, Idaho Power holds senior water rights that depend upon spring flows
in the Thousand Springs area, in particular, water rights for the Idaho Power fish hatchery at
Niagara Springs which is operated by the State of Idaho. Like Rangen’s water rights, these water
rights have been deprived of the full water supply to which they arc lawfully entitled as a result
of ground water depletions from the ESPA, and the failure of the IDWR to appropriately
administer junior groundwater rights in the ESPA under Idaho’s prior appropriation doctrine.
Moreover, Idaho Power’s water rights at Niagara Springs may in the future continue 1o be
deprived of their full lawful water supply, and be injured as a result, if the Rangen call is not
resolved so as to further the lawful administration of water in District No. 130, and in the state of
Idaho, under the doctrine of prior appropriation. Accordingly, Idaho Power secks to intervene in

this action to protect its vested water rights because, as set forth above, Idaho Power's water
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rights are in certain respects similarly situated to those of Rangen and are subject to similar
injury as that asserted by Rangen.

Idaho Power acknowledges that the ESPA Mitigation Agreement is intended to resolve,
at least for the term of one-year, the issues raised by this contested case and as a result of that
Agreement the Director may enter an order staying this contested case proceeding for the term of
the ESPA Mitigation Agreement. Based upon the information currently available, however,
Idaho Power believes there is uncertainty as to whether the ESPA Mitigation Agreement
provides sufficient replacement water, will adequately protect senior water rights, or otherwise
comports with the prior appropriation doctrine. Notwithstanding that uncertainty, Idaho Power
has a direct and substantial interest in the long-term resolution of these issues, beyond the scope
of the one-year ESPA Mitigation Agreement, and believes that any long-term solution will affect
the administration of water rights generally in Water District 130, the Snake River and the state
of Idaho. Idaho Power is filing this Petition to Intervenc in an effort to document and preserve its
interest in this contested case proceeding and, in the event this case is stayed, intends to
participate in the Mitigation Agreement process.

3. Idaho Power participation in this matter will not unduly broaden the issues before
the IDWR.

The disposition of this action will directly affect the administration of water rights, both
within Water District 130 and statewide. Idaho Power is not secking intervention to expand
upon the issues already raised by the Rangen call, but rather to ensurc that the long-term
solutions to this matter do not cause injury to Idaho Power's senior water rights. Idaho Power's

participation in this matter will therefore not unduly broaden the issues before the IDWR.
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4. Existing parties do not adequately represent Idaho Power's interests.

Idaho Power owns separate and distinct water rights from those of Rangen and other
parties to this matter. Even though they may be similarly situated in certain respects, Idaho
Power is not defending the same rights as those owned by the Rangen. Idaho Power seeks to
ensure the protection of these distinct and separate water rights by ensuring that long term
solutions protect Idaho Power's senior rights. Therefore, Rangen and the other parties to this
matter are not in a position to adequately represent Idaho Power.

WHEREFORE, Idaho Power respectively requests that the Director of IDWR grant this

Petition to Intervene.

DATED this 25™ day of March, 2004.

IDAHO POWER COMPANY

4/“}01111**1{/ Simpson
/" " BARKER, SIMPSON & ROSHOLT, LLP

and

James S. Lochhead

Wayne Forman

Adam T. DeVoe

BROWNSTEIN HYATT & FARBER, P.C.
410 - 17" Street

Twenty-Second Floor

Denver, CO 80202
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CERTIFICATE OF MAILING

I hereby certify that on this 25" day of March, 2004, I served a copy of Idaho
Power Company's Petition to Intervene, by depositing same in the United States mail, postage

prepaid, in an envelope, addressed to the following:

J. Dee May

May Sudweeks

PO Box 1846

Twin Falls, ID 83303-1846

Mike Creamer

Jeff Fereday

Givens Pursley

PO Box 2720

Boise, ID 83701-2720

Scott Campbell
Moffatt Thomas
PO Box 829
Boise, ID 83701

RC Stone

Parsons Smith Stone
PO Box 910

Burley, ID 83318

Dana Hofstetter
Hofstetter Law Office
608 West Franklin
Boise, ID 83702

Daniel Steenson
Charles Honsinger
Ringert Clark

PO Box 2773

Boise, ID 83701-2773

Josephine Beeman
Beeman & Associates
409 W lefferson Street
Boise, ID 83702-6049
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Roger Ling

Ling Robinson Walker
PO Box 396

Rupert, ID 83350-0396

John Rosholt

Travis Thompson
Barker Rosholt Simpson
233 Second St N Ste D
Twin Falls, ID 83301

John Simpson

Barker Rosholt Simpson
PO Box 2139

Boise, ID 83701-2139

Gene & Judy Fredericksen
200 North 349 East
Jerome, ID 83338

Jerome Country Club
PO Box 136
Jerome, ID 83338

Richard A. Dinges
Tunupa Ranch

2490 East 1700 South
Gooding, ID 83330

Neal & Nancy Bowman
402 South 750 East
Dietrich, ID 83324

Ralph Stanley Ward
917 East 470 South
Dietrich, ID 83324



Magic Valley GWD
1099 N 400 W
Rupert, ID 83350

North Snake GWD
152 E Main St
Jerome, ID 83338

Jerry & Patty Nance
814 Hwy 24
Dietrich, ID 83324

Louis Leon Hubsmith
647 East 130 South
Dictrich, ID 83324

Delbert Kohtz
1135 Valley Road South
Eden, ID 83305

Vic Conrad

JR Simplot Co.

PO Box 27

Boise, ID 83707-0027

Chuck Brockway

Webb Basin Dairy

2016 N. Washington St. Ste 4
Twin Falls, ID 83301

J. Tim Thomas

Deputy Attorney General
PO Box 7129

Boise, ID 83707-1129

Hubert & Rita Shaw
Shaw Land & Livestock
411 South 750 East
Dietrich, ID 83324
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Vernon Ravenscroft
1328-B Shoestring Road
Bhss, ID 83314

Arlen & Marylee Buerkle
343 South 300 West
Rupert, ID 83350

Ed & Alpha Mahler
366 N. Meridian
Rupert, ID 83350

Donley Farms

Donald & Beverly Taber
501 East 20 North
Shoshone, ID 83352

Donald T. Bray
Scott Huxbold
PO Box 156
Bliss, ID 83314

Scott Jensen

Jensen Dairy Farm
660 West 300 South
Heyburn, ID 83336

Michael Stevens

Lava Land & Livestock
PO Box 2249

Hailey, ID 83333
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