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The Boise Project Board of Control hereby responds to the November 4, 2014 Staff
Memorandum as required by the Third Amended Scheduling Order in this proceeding. First, the
Boise Project remains concerned that the scope of these proceedings is simply to justify the
existing program of accounting. The hearing officer indicated in response to those concerns that
no decisions have been made on the outcome of this contested case. Thereafter, however, in the
Order Denying Pre-Hearing Motions, the hearing officer asserted that the current accounting
provisions represent existing policy, and suggested that the proceeding would not modify that
policy. Order p. 6. The Staff Memorandum further suggests that the purpose of this proéeeding
is to justify what was previously adopted as policy as no alternative accounting formulations are
proposed.

The Staff Memorandum asserts that it is intended to address two principal questions.

(1) how and why water is counted or credited to water rights for reservoirs in Basin 63 under the
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existing accounting methodologies, and (2) how these accounting methods came to be
implemented in Basin 63.

The Staff Memorandum answers only a part of the first question, i.e., how the
Department goes about accounting for water credited to the reservoirs. The more important
question of why the accounting is done in this fashion and the legal and technical basis for
adopting this method of accounting in the first place is simply assumed in this Staff
Memorandum. To compound this problem, the explanation of the origin, adoption, and
development of the accounting methodology is sparse at best and incomplete. The explanation
of the origin consists of four paragraphs which fail to explain how and why a fundamental
change was made to the method of accrual of water to the reservoir storage accounts based on
the development of a computerized accounting program.

The Staff Memorandum does not explain how the Department has the authority to
implement an accounting program that fundamentally changed the accrual methodology that had
been used in Basin 63 for decades. The Staff Memorandum does not explain how and whether
any notice was given to the storage right holders of the change in how their storage water rights
would be accrued. Having cited none, the hearing officer must conclude that the Department
agrees that no notice was given to the water users of this fundamental change. The Staff
Memorandum does not explain the legal authority to fundamentally change the method of
accrual to storage, without following the notice and comment provisions of rulemaking required
under Idaho law.

The Staff Memorandum does not describe the origin of the concept of “paper fill.” Nor
does the Mémorandum describe how the concept of “paper fill” is legally consistent with the

concept of “satisfaction” of a water right. The Boise Project has heard numerous references from
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the Department that “paper fill” constitutes “satisfaction” of the water right. Yet, the Staff
Memorandum does not explain the origin of the concept of “paper fill” as “satisfaction,” but
rather merely states it as a fact. If a determination was made that “paper fill” constitutes
“satisfaction” of a water right for storage purposes, at the time the accounting program was
developed in B;tsin 63, such a determination is left unstated. It appears to be the conclusion of
the Staff Memorandum that the water right accounting program accomplished that change to
“paper fill,” yet there is no explanation as to how and why that result came about through the
water right accounting program.

Conspicuously absent from the description of accrual of water rights in the Staff
Memorandum is an explanation of the fact that, when Arrowrock was originally licensed, it was
licensed for a flow rate and not a volume rate. It was only during the SRBA that the Department
changed the licensed flow rate for Arrowrock into a quantity. How and why the change was
made was not discussed nor was the impact of that change on the accrual of water to the
Arrowrock water right discussed. Instead, the Staff Memorandum at page 6 merely states that
there is no flow rate on the reservoir rights.

The Staff Memorandum asserts that if reservoir operations and physical contents
determinate the satisfaction of state water rights, it could result in federal control of natural flow.
The Memdrandum does not explain when that determination was made, how it was made, or by
whom it was made. It simply states it as a fact without explanation.

The Staff Memorandum does not explain how and under what authority the current water
right accounting program determines that the water that refills the reservoir was accrued to the
space holder’s right following a flood control or other operational release. It merely states that it

was done. The Staff Memorandum does not explain the “why” behind that conclusion.

BOISE PROJECT BOARD OF CONTROL’S RESPONSE TO STAFF MEMORANDUM 3




The Staff Memorandum acknowledges that the Department runs the storage program and
yet provides no basis for how the storage program was adopted or the basis for the Department’s
involvement in running the storage program. All it provides is the 4ow, it does not provide the
why.

Likewise, with the term “storage cancelling,” the Staff Memorandum provides sow the
concept works, but it does not provide why or how this concept originated.

The last section of the Staff Memorandum fails to answer the question posed by the
Director: How and why did the existing accounting method and procedures in District 63 come
about? The answer in the Staff Memorandum is that an accounting program was developed and
exists. The Staff Memorandum recognizes that the existing practice prior to the adoption of the
current accounting method was to accrue water to the reservoir storage rights based upon the
date of allocation. Apparently someone decided in the 1980s that was no longer how water
would be accrued to the reservoir storage rights. There is no explanation given as to sow and
why that decision was made.

Completely missing from the Staff Memorandum is a discussion of the history of the
development of the accounting program and the efforts by the Department to insist upon greater
releases from storage as represented in its 1974 report. No explanation was provided as to
Whether the Department advised the storage right holders of the impacts to “satisfaction” of their
storage rights from increased releases of water for flood control purposes. The Staff
Memorandum does not explain whether the Department advised storage right holders that
increased flood releases, as advocated by the Department in its 1974 Report, would have

increased the likelihood of “paper fill” to the detriment of physical fill.
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Nothing in the Staff Memorandum addresses the Department’s role in preparing,
reviewing, and approving the Boise River Water Control Manual or the flood control rule curves
established in conjunction with the water control manual.

Missing from the Staff Memorandum is any record of any effort by the Department to
advise the water users of the impacts to their storage rights of adopting the 1974 Flood Control
report, the accounting program, or the water control manual.

The Staff Memorandum does not address any of the decisions by the Director to declare
the Boise River fully appropriated or the basis for the determination that the Boise River was
fully appropriated. There is no mention of the impact of the moratoriums In Basin 63. There is
no mention that the Idaho Water Resource Board has also determined, based upon decisions of
the Director, that the Boise River is fully appropriated.

Missing from the Staff Memorandum is the fact that the water master for District 63 has
consistently advised the Department, when new water rights have been applied for, that no water
is available for appropriation in the Boise River unless water is spilling past Lucky Peak. These
comments were consistently made by the Boise River Water Master showing his understanding
that the water filling the reservoir was accruing to the storage space rather than available for a
new appropriation by junior users.

Particularly troubling is the Staff Memorandum’s omission of any discussion of these
issues and the fact that the Boise Project previously and repeatedly has raised all of these factors
with the Department. Yet, the Staff Memorandum failed to address any of these important
issues.

Since the Department has chosen not to address any of these issues brought to its

attention, the Boise Project will object at the contested case hearing to any effort by the
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Department to provide evidence as to any of these issues, since the Boise Project will not have
had the opportunity to respond to whatever position the Department chooses to take with respect
to these issues.

The Boise Project further joins in the procedural objections and reservations raised by
Ballantyne Ditch Co., et al.

Dated this 26" day of January, 2015.

BARKER ROSHOLT & SIMPSON LLP

Attorneys for Boise Project Board of Control

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this 26™ day of January, 2015, I caused to be served a true
and correct copy of the foregoing BOISE PROJECT BOARD OF CONTROL’S RESPONSE
TO STAFF MEMORANDUM vy the method indicated below, and addressed to each of the

following:
Original to:
Idaho Department of Water Resources Hand Delivery
Water Management Division X U.S. Mail, postage prepaid
322 E. Front Street Facsimile
P.O. Box 83720 Overnight Mail
Boise, Idaho 83720-0098 X Email
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Copies to the following:

Erika E. Malmen _____Hand Delivery
PERKINS COIE LLP _x__U.S. Mail, postage prepaid
1111 West Jefferson St., Ste. 500 ___Facsimile
Boise, ID 83702-5391 ___Overnight Mail
: _ X Email
Peter R. Anderson _____Hand Delivery
TROUT UNLIMITED _x U.S. Mail, postage prepaid
910 W. Main St., Ste. 342 __ Facsimile
Boise, ID 83702 __Overnight Mail
_ X Email
Scott L. Campbell __ Hand Delivery
Andrew J. Waldera _x_U.S. Mail, postage prepaid
MOFFATT THOMAS BARRETT ____Facsimile
ROCK & FIELDS, CHARTERED  __ Overnight Mail
P.O. Box 829 _x_ Email
Boise, ID 83701
David Gehlert, Esq. _____Hand Delivery
U.S. Dept. of Justice _x__U.S. Malil, postage prepaid
Denver Field Office ___ Facsimile
999 18™ Street, South Terrace _____Overnight Mail
Suite 370 _ X Email
Denver, CO 80202
James C. Tucker, Esq. __ Hand Delivery
IDAHO POWER COMPANY _x U.S. Mail, postage prepaid
P.O.Box 70 ____ Facsimile
Boise, ID 83702 ___ Overnight Mail
_x__Email
Daniel V. Steenson ___ Hand Delivery
S. Bryce Farris _x__U.S. Mail, postage prepaid
SAWTOOTH LAW OFFICES, PLLC _ Facsimile
P.O. Box 7985 ____Overnight Mail
Boise, ID 83707 _x Email
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Dean J. Miller

Celeste K. Miller
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P.O. Box 2564

Boise, ID 83701

Jerry A. Kiser
P.O. Box 8389
Boise, ID 83707

John K. Simpson

Travis L. Thompson

Paul L. Arrington

BARKER ROSHOLT & SIMPSON LLP
195 River Vista Place, Ste. 204

Twin Falls, ID 83301-3029

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

Rex Barrie
Watermaster
Water District 63
P.O. Box 767
Star, ID 83669

Ron Shurtleff
Watermaster
Water District 65
102 N. Main St.
Payette, ID 83661

_____Hand Delivery

_x__U.S. Mail, postage prepaid
___ Facsimile

__ Overnight Mail

_x  Email

_____Hand Delivery
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___ Facsimile

___ Overnight Mail

_x _ Email

_____Hand Delivery

_x__U.S. Mail, postage prepaid
___ Facsimile

__ Overnight Mail

X Email

__ Hand Delivery

_x_U.S. Malil, postage prepaid
_____Facsimile

__ Overnight Mail

_x _Email

___ Hand Delivery

_x__U.S. Mail, postage prepaid
___ Facsimile

_ Overnight Mail

_ X Email

_____Hand Delivery

_x__U.S. Malil, postage prepaid
___ Facsimile

__ Overnight Mail

_x _Email
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Michael P. Lawrence Hand Delivery

GIVENS PURSLEY _x_U.S. Mail, postage prepaid
P.O. Box 2720 ___ Facsimile
Boise, ID 83701-2720 __ Overnight Mail
_X_ Email
Bruce Smith ___Hand Delivery
MOORE SMITH _x_U.S. Mail, postage prepaid
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Boise, ID 83702-5716 __ Overnight Mail
_X_ Email
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