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Attorneys for the New York Irrigation District 

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO 

IN THE MATTER OF ACCOUNTING FOR 
DISTRIBUTION OF WATER TO THE 
FEDERAL ON- STREAM RESERVOIRS IN 
WATER DISTRICT 63 

PRE-HEARING MOTIONS SUBMITTED 
BY THE NEW YORK IRRIGATION 
DISTRICT 

COMES NOW, the New York Irrigation District by and through its attorneys of record, 

McDevitt & Miller, LLP, Chas F. McDevitt and in response to the Scheduling Order; Notice of 

Hearing; Order Authorizing Discovery under date of October 14, 2014, files the following 

Prehearing Motions. 

These Motions are based upon all documents which are part of the record in this matter to 

date on all motions and arguments submitted herein prior to this date. 

i. Motion incorporating by reference as if set forth at length herein the Motions filed 

herein by counsel for and on behalf of the Ditch Companies. 

IL Motion to Dismiss based upon the failure of the Idaho Department of Water 

Resources and/or the Hearing Officer to have jurisdiction over an essential party 

to wit, the United States of America. 
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The Director of the Idaho Department of Water Resources (Hearing Officer) herein has 

been put on notice by the Department of Justice of the United States of America, counsel for the 

Bureau of Reclamation and the United States of America, that the proceedings initiated herein as 

"Contested Case" by the Director is not a "suit for the general adjudication or administration of 

water rights". Thus the sovereign immunity of the United States is not waived under the 

McCarran Amendment 43 U.S.C. § 666. United States v. Puerto Rico, et al, 287 F. 3d 212(1 st 

Cir. 2002). 

The Contested Case initiated by the Director of the Idaho Department of Water 

Resources is not a "suit" but an administrative proceeding which the Director is authorized to 

undertake by Idaho Statute but which does not meet the standard required to waive the immunity 

of the United States under the McCarran Amendment. 

The Bureau of Reclamation operates the dams in which water is stored for the benefit of 

the ditch and irrigation companies, as well as other stated purposes. The Bureau of Reclamation 

holds water rights to a substantial portion of all of the water stored in the dams in Water District 

63 and is an essential party to any effort to determine allocation of the waters stored behind said 

dams, the quantity of water released for specific purposes from said dams and the timing of the 

release of said water, all of which are critical in the "accounting" of said stored water. In no 

Order covering these matters entered herein can the Director compel compliance by the United 

States of America with such Order. This effectively renders any Order issued as a result of the 

contested case, a nullity. 
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CONCLUSION 

Wherefore the New York Irrigation District respectfully requests the relief sought in the 

Pre-Hearing Motions submitted by the Ditch Companies and the dismissal of the Contested Case 

based upon the failure of the Department and the Director to have jurisdiction over the United 

States of America, a necessary and essential party. 

Dated this ~~ofOctober, 2014. 

MCDEVITT & MILLER LLP 

BY ~z;:-~~~ 
Chas F. McDevitt 
Attorneys for New York Irrigation District 
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CERTIFICATE OF SERVICE 

I hereby certify that on the iJ>-¥--day of October, 2014, I caused to be served, via the 
method(s) indicated below, true and correct copies of the foregoing document, upon: 

Idaho Department of Water Resources Hand Delivered . ....., 
Water Management Division U.S. Mail )( 
322 East Front Street Fax > 

<....JI 

PO Box 83720 Fed. Express > 
<....JI 

Boise, Idaho 83720-0098 Email JS.-
Deborah.Gibson@idwr.idaho.gov 

Erika E. Malmen Hand Delivered 
:. 

<....JI 

PERKINS COIE LLP U.S . Mail 
. 

<....JI 

1111 West Jefferson St., Ste 500 Fax > 
<....JI 

Boise, ID 83 702-5391 Fed. Express > 
<....JI 

emalmen@perkinscoie.com Email k. 
Peter R. Anderson Hand Delivered > 

<....JI 

TROUT UNLIMITED U.S . Mail > 
<....JI 

910 W. Main St., Ste 342 Fax > 
<....JI 

Boise, ID 83702 Fed. Express > 
1....11 

panderson@tu.org Email )L 

Scott L. Campbell Hand Delivered > ....., 

Andrew J. Waldera U.S. Mail > 
<....JI 

MOFFA TT THOMAS BARRETT ROCK & Fax > 
<....JI 

FIELDS, CHR TD Fed. Express > 
<....JI 

P.O. Box 829 Email ~ 
Boise, ID 83701 
slc@moffatt.com 
ajw@moffatt.com 

Hand Delivered > 
<....JI 

David Gehlert, Esq. U.S. Mail > 
1....11 

U.S. Dept. of Justice Fax • 1....11 

Denver Field Office Fed. Express > 
<....JI 

999 18th Street, South Terrace Suite 370 Email _>.( 
Denver, CO 80202 
david.gehlert@usdoj.gov 

James C. Tucker, Esq. Hand Delivered > 
1....11 

Idaho Power Company U.S. Mail • <....JI 

P.O. Box 70 Fax > 
<....JI 

Boise, ID 83702 Fed. Express > 
1....11 

jamestucker@idahopower.com Email :JL 
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Albert Barker Hand Delivered > u 

Shelly M. Davis U.S. Mail 
. 

u 

Barker Rosholt & Simpson, LLP Fax • u 

P.O. Box 2139 Fed. Express • u 

Boise, Idaho 83701-2139 Email ~ 
agb@idahowaters.com 
smd@idahowaters.com 

Jerry A. Kiser Hand Delivered 
. u 

P.O. Box 8389 U.S. Mail • u 

Boise, Idaho 83 707 Fax • u 

jkiser@cableone.net Fed. Express • u 

Email ~ 
John K. Simpson Hand Delivered • u 

Travis L. Thompson U.S. Mail ...J 

Paul L. Arrington Fax • u 

Barker Rosholt & Simpson, LLP Fed. Express • u 

195 River Vista Place, Ste. 204 Email ~ 
Twin Falls, Idaho 83301-3029 
jks@idahowaters.com 
tlt@idahowaters.com 
gla@idahowaters.com 

W. Kent Fletcher Hand Delivered • u 

FLETCHER LAW OFFICE U.S. Mail • u 

P.O. Box 248 Fax • u 

Burley, Idaho 83318 Fed. Express • u 

wkf@gmt.org Email ji_ 

Rex Barrie Hand Delivered • u 

Watermaster Water District 63 U.S. Mail • u 

P.O. Box 767 Fax • u 

Star, ID 83669 Fed. Express • u 

Waterdistric63@qwestoffice.net Email >' 
Ron Shurtleff Hand Delivered • u 

Watermaster U.S. Mail • u 

Water District 65 Fax • u 

102 N. Main St Fed. Express • x Payette, ID 83661 Email 

Christopher H. Meyer Hand Delivered > u 

Michael P. Lawrence U.S. Mail • u 

Givens Pursley Fax • u 

P.O. Box 2720 Fed. Express • u 

Boise, ID 83701-2720 Email ~ 
mgl@givens12ursley.com 
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Bruce Smith Hand Delivered • ..... 
Moore Smith U.S. Mail 

. ..... 
950 W. Bannock St. Ste 520 Fax • ..... 
Boise, ID 83702-5716 Fed. Express • ..... 
bms@msbtlaw.com Email ~ 

Daniel V. Steenson Hand Delivered • ..... 
S. Bryce Farris U.S. Mail 

. ..... 
Sawtooth Law Offices, PLLC Fax • ..... 
P.O. Box 7985 Fed. Express • ..... 
Boise, Idaho 83707 Email ~ 
dan@sawtoothlaw.com 
bryce@sawtoothlaw.com 

I-

BY: J1Q/rflJCi¢,iil, ;\I~ ~· 
McDEVIIT & MILLER LL 
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