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COMES NOW, Aberdeen-Springfield Canal Company ("ASCC"), by and through Norman 

M. Semanko of the law firm Parsons Behle and Latimer, and hereby submits its Response Brief 

Regarding Threshold Legal Question pursuant to the Order Re: Statements of Issues and 

Responses; Order Adopting Deadlines; Amended Notice of Status Conference dated January 3, 

2018, and the Department's Rules of Procedure, IDAPA 37.01.01, as follows: 

INTRODUCTION 

The Director ordered the parties in this matter to file opening and response briefs regarding 

the following threshold legal question: 

Whether the plain language of the "period of use" element of the 
storage water right partial decrees for federal onstream reservoirs in 
Water District 01 that specifies "1/1 to 12/31" as the time period for 
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"irrigation storage" requires that the reset date for those right be 
January 1. 

Opening briefs were filed by: (1) Surface Water Coalition; (2) Upper Valley Storage Holders; (3) 

Palisades Water Users and Idaho Falls; (4) Pocatello; (5) Shoshone-Bannock Tribes; (6) Bureau of 

Indian Affairs; and (7) ASCC. 

For the reasons set forth below, it is apparent that the "period of use" language in the partial 

decrees does not require a January I reset date. 

ARGUMENT 

Any concern about whether there is a legal basis for a reset date other than January I should 

be put to rest by a review of the opening briefs in this matter. 

The Upper Valley Storage Holders note that the term "reset date" is not addressed in the 

decrees. Upper Valley Storage Holders Opening Brief at 3. As a result of this omission or 

ambiguity, and given the fact that the reset date is "more of an accounting question," they maintain 

that it is up to the Director to make such determination within his "sound discretion." Id. at 5. 

The Palisades Water Users and Idaho Falls assert that the specifics of accounting 

methodologies (including the reset date) are among the details of water administration left to the 

Director's discretion. Opening Brief of Palisades Water Users and Idaho Falls at 3. They also 

observe that the plain language of the "period of use" element does not mandate a January 1 reset 

date for the storage rights. Id. at 4-5. 

Pocatello makes plain that the partial decrees are silent on the matter of reset. Pocatello 's 

Opening Brief at 6. The city further concludes that the year 'round period of use element indicates 

that storage can be diverted any time of the year, but does not support a conclusion that the reset 

date is January 1. Id. at 6- 7. 
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The Shoshone-Bannock Tribes, while wanting to race ahead to the question of what the reset 

date should be and requesting affinnative relief beyond the scope of the threshold question, agree 

with the other parties who argue that the "period of use" in the decrees does not require a January I 

reset date. Shoshone-Bannock Tribes' Opening Brief at 11 ("the 1/1-12/31 period of use for storage 

rights does not impose a limitation that requires a reset on January 1 each year"). 

The Bureau of Indian Affairs also concludes that the "plain language" of the period of use 

element does not address the question whether January 1 is the legally required reset date, and that 

the Director has discretion to determine the reset date. Bureau of Indian Affairs Opening Brief at 3. 

The Surface Water Coalition (including petitioner Milner Irrigation District) concludes that 

the plain language of the "period of use" is unambiguous. Swface Water Coalition's Opening 

Brief at 2-3. However, the Coalition does not explain how the plain language of the period of use 

relates to the question of a reset date. To the contrary, the Coalition recognizes the unique 

circumstances and history in this matter and the need to avoid fundamentally changing these 

operations. Id. at 4. 

To summarize, some of the common legal positions in the opening briefs include: (1) the 

"period of use" element does not prescribe a "reset date"; (2) the decrees do not set forth a "reset 

date"; (3) the Director has discretion to detennine the "reset date"; and (4) historic practices, as 

evidenced in the IDWR Staff Memorandum Re: Reset Date and the spaceholder contracts for the 

federal reservoirs, provide guideposts for the Director in exercising his discretion and determining 

the appropriate reset date. As evidenced in its own opening brief, ASCC agrees with these legal 

positions. 
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CONCLUSION 

For the reasons set forth above, the Director should answer the threshold question in the 

negative and proceed with the parties ' assistance to address the additional question of what the 

appropriate reset date is. 

DATED this 25th day of January, 2018. 

PARSONS BEHLE & LA TIMER 

By: Isl Norman M Semanko 
Norman M. Semanko 

Attorneys for Intervenor Aberdeen-Springfield 
Canal Company 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document was served on the 
following on this 25th day of January, 2018, by the following methods, in accordance with the 
agreement by the parties and intervenors to accept electronic service: 

Director, Gary Spackman 
c/o Kimi White 
Idaho Department of Water Resources 
322 East Front Street 
Boise, ID 83720-0098 
gary.spackman@idwr.idaho.gov 
kimi.white@idwr.idaho.gov 
Garrick.baxter@ idwr.idaho.1wv 
Emmi.blades@ldwr.idaho.gov 

Travis L. Thompson 
John K. Simpson 
Jonas A. Reagan 
Barker Rosholt & Simpson, LLP 
P.O. Box 63 
Twin Falls, ID 83303-0063 
tlt@idahowaters.com 
jks@idahowaters.com 
jar@idahowaters.com 

John K. Simpson 
Barker Rosholt & Simpson, LLP 
P.O. Box 2139 
Boise, ID 83701-2139 
jks@idahowaters.com 

Lyle Swank 
Water District 01 Watermaster 
900 N. Skyline Dr. Ste A 
Idaho Falls, ID 83402-1718 
Lyle.swank@idwr.idaho.gov 
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D U.S. Certified Mail, Postage Prepaid 
D Federal Express 
[gJ Hand Delivery to Director Spackman 
[gJ Electronic Mail or CM/ECF 
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Mitra M. Pemberton 
White & Jankowski, LLP 
511 Sixteenth Street, Suite 500 
Denver, CO 80202 
sarahk@white-jankowski.com 
mitrap@wh ite-jankowski .com 

William Bacon 
Shoshone-Bannock Tribes 
P.O. Box 306 
Fort Hall, ID 83203 
bbacon@sbtribes.com 

Edmund Clay Goodman 
Hobbs, Straus, Dean Walker, LLP 
806 SW Broadway, Suite 900 
Portland, OR 97205 
egoodman(@hobbsstraus.com 

Chris M. Bromley 
Candice McHugh 
McHugh Bromley PLLC 
380 S. 4th Street, Suite 103 
Boise ID 83702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 

Jerry R. Rigby 
Rigby, Andrus & Rigby Law, PLLC 
25 North Second East 
Rexburg, ID 83440 
jrigby@rex-law.com 

W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318 
wkf@pmt.org 
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D. Andrew Rawlings 
Holden, Kidwell, Hahn & Crapo, PLLC 
P.O. Box 50130 
Idaho Falls, ID 83405 
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Duane Mecham 
U.S. Department of the Interior 
Bureau of Indian Affairs 
805 SW Broadway, Suite 600 
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