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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF APPLICATIONS

FOR PERMIT NOS. 63-34403, 63-34652, PETITION TO REVIEW
63-34897, AND 63-34900 IN THE NAME ORDER ON MOTION FOR
OF CAT CREEK ENERGY, LLC PROTECTIVE ORDER

Cat Creek Energy, LLC (“Cat Creek”) hereby moves the Director of the Idaho Department
of Water Resources (the “Department”) pursuant to Rule 711 of the Department’s Rules of
Procedure to review and amend the Order on Motion For Protective Order (“Order”) entered on
July 14, 2020. Cat Creek respectfully requests that the Order be amended to require that the
unredacted attachments to the Second Declaration of James Carkulis and the Declaration of
John L. Faulkner be made available only to legal counsel and retained experts of parties under a
signed protective agreement.

BACKGROUND

At a pre-hearing conference held February 25, 2020, the Director instructed Cat Creek to
produce the information prescribed under Rule 40.05. Cat Creek subsequently produced most of
the information. Cat Creek declined to produce a certain financial information due to its
proprietary and confidential nature. Cat Creek proposed to disclose confidential information to
parties signing a protective agreement pursuant to a protective order issued by the Department.

On May 28, 2020, the Director issued an Order Establishing Protective Order Procedure
(“Order”) instructing Cat Creek to “file complete Rule 40.05.f information regarding financial
resources or, in the alternative, file a motion for protective order, along with the claimed
protected or confidential information, for the Director’s in camera review.” The Order instructs
that a motion for protective order “shall be accompanied by a comprehensive financial summary
showing a reasonable probability that financing will be available to appropriate the water,” “shall
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describe each component of the proposed project, whether a physical component, or a
nonphysical component related to design, consultation, right of way, contracts, permitting, etc.,”
“shall describe the timing of the completion of each component,” and “shall estimate a monetary
cost of each of these project components.” Id. The Order further instructs Cat Creek to “describe
how each of the component costs will be financed and the timing of the financing.” /d. Finally,
the Order states that “[i]ndividual justification for protection must be submitted for each
component cost and the financing for each component cost,” and that “each claim of
confidentiality must be accompanied by an attorney’s certificate that the material is protected by
law from public disclosure.” Id.

On June 16, 2020, Cat Creek submitted the following: (1) Motion for Protective Order
with attached protective Agreement; (2) Second Declaration of James Carkulis with a partially
redacted construction Budget and a redacted Project Finance Process Narrative; (3) Declaration
of John L. Faulkner with a redacted itemized accounting of Cat Creek’s $18 million investment
in the project; (4) Notice of Amended Rule 40.5 Disclosure; and (5) Attorney’s Certificate Claim
of Confidentiality Relating to Motion for Protective Order. On June 16, 2020, Cat Creek also
submitted under seal to the Director unredacted versions of the Second Declaration of James
Carkulis and the Declaration of John L. Faulkner.

On July 13, 2020 Cat Creek filed Cat Creek’s Reply Brief in Support of Motion for
Protective Order (“Cat Creek’s Reply Brief”). The Director did not consider Cat Creek’s Reply
Brief, instead indicating that it would be addressed as part of the Director’s forthcoming order on
SBar Ranch and District at Parkcenter’s renewed Motion for Rule 40.05.b Order for Application
to Submit Complete Rule 40.05 Information.

The Order denied Cat Creek’s Motion for Protective Order and ordered that Cat Creek
disclose and place on its ShareFile site the unredacted versions of the Second Declaration of
James Carkulis and Declaration of John L. Faulkner. The Order did not address Cat Creek’s
proposed protective agreement attached as appendix A to the Motion for Protective Order. The
Order instead requires Cat Creek to disclose its confidential information publicly, for the world
to see, without restricting it to the parties to this case.

ANALYSIS

The Order denies Cat Creek’s Motion for Protective Order on the basis that Cat Creek’s
itemized construction budget, itemized investment in the project, and financing strategy narrative
do not qualify as trade secrets under the Idaho Trade Secrets Act. Cat Creek disagrees.
Notwithstanding, Cat Creek has, in the interest of moving this proceeding forward, elected to
publicly disclose its itemized investment accounting and its financing strategy narrative, both of
which have been posted to Cat Creek’s ShareFile portal (bates numbers CCE-D-00036 and CCE-
D-00037). Cat Creek will reluctantly accept the risk that this information may be
misappropriated by third parties.

Cat Creek is not willing to accept the risk of misappropriation of its detailed construction
budget. For the reasons set forth below and stated previously in Cat Creek’s Motion for
Protective Order and its Reply Brief in Support of Motion for Protective Order, Cat Creek’s
itemize construction budget is not necessary to the Department’s application of Idaho Code 42-
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203A(5); therefore, its confidentiality should be preserved by not requiring Cat Creek to disclose
it. Alternatively, should the Department require Cat Creek to disclose its detailed construction
budget, the disclosure must be limited to legal counsel and retained experts of parties under a
protective agreement signed pursuant to a protective order issued by the Department.

1. Cat Creek’s detailed construction budget is entitled to protection under the Idaho
Trade Secrets Act.

Under the Idaho Trade Secrets Act, the Department is required to “preserve the secrecy of
an alleged trade secret by reasonable means.” The Act defines “trade secret” as information that
“[d]erives independent economic value, actual or potential, from not being generally known to,
and not being readily ascertainable by proper means by, other persons who can obtain economic
value from its disclosure or use.” Idaho Code 48-801(5).

The Order refuses to protect Cat Creek’s itemized construction budget on the basis that it
“is not confidential or a trade secret,” reasoning that it does not reflect “actual costs, nor is it part
of a proprietary program or formula that might give Cat Creek some competitive advantage.”
(Order, p. 4.) This conclusion is mistaken.

Cat Creek’s budget contains the actual projected costs to construct the project. Some of
these costs are based on bids provided by suppliers and subcontractors. Others are estimated
based on experience and current market rates. While these costs have not yet been incurred, they
nonetheless reflect Cat Creek’s best estimates of actual project construction costs.

Critically, the construction budget lays the foundation upon which Cat Creek will compete
for power purchase agreements and financing in a highly competitive energy development
market. Cat Creek’s ability to generate power at lower rates than the competition depends
directly upon the cost to construct the project. As explained by Cat Creek’s expert energy project
developers, the disclosure of such information would provide competitors of Cat Creek with
economic value and advantage in developing competitive bids, thereby prejudicing Cat Creek’s
project. (Decl. of James Carkulis; Decl. of Lawrence Leib.)

There is no evidence in the record to contradict the sworn testimony of Cat Creek’s expert
energy project developers. Moreover, Cat Creek has cited a real-world example where this very
type of information was misappropriated and used to the disadvantage of the project developer.
USA Power , LLC v. PacifiCorp, 372 P.3d 629 (Utah 2016). The court in that case recognized
such information as a protectable trade secret. /d.

Considering that the Department does not operate in the world of private energy project
development and financing, and presumably has little or no expertise in that area, it is troubling
that it would simply discard the sworn testimony of Cat Creek’s experts and declare such
information to not be confidential or a trade secret.

Importantly, the Idaho Trade Secrets Act does not require the Department to judge whether
Cat Creek’s construction budget qualifies as a legitimate trade secret. Under the Act, the
Department is to preserve the secrecy of alleged trade secrets. Idaho Code 48-804. While some
degree of scrutiny of purported secrets may be appropriate, the bar is low for qualifying for
protection under the Act. So long as the proponent provides a reasonable basis for alleging that a
trade secret exits, protection is warranted.
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Cat Creek has reasonably explained that it is in a competitive market, that its itemized
construction budget has been kept confidential, and that disclosure of its itemized construction
budget could provide competitors with economic value in developing competitive bids or be
misappropriated for other reasons. (Carkulis Decl., 9 9-11; Leib Decl., § 8.) Cat Creek has also
cited a real-world example where this has occurred. This is a reasonable basis for alleging that
such information qualifies as a trade secret. Therefore, Cat Creek’s itemized construction budget
is entitled to protection under the Act.

2. Line item construction costs are not necessary to this action.

The Idaho Trade Secrets Act requires the Department to preserve the secrecy of an alleged
trade secret “by reasonable means.” Idaho Code 48-804. The party requesting a protection “must
first establish that the information sought is a trade secret and then demonstrate that its disclosure
might be harmful.” Centurion Indus., Inc. v. Warren Steurer & Assocs., 665 F.2d 323, 325 (10th
Cir. 1981). Once that requirement is met, “the burden shifts to the party seeking discovery to
establish that the disclosure of trade secrets is relevant and necessary to the action.” /d.

Cat Creek has reasonably alleged that its line item construction costs qualify as a trade
secret, and that the disclosure of such information may be harmful to Cat Creek. Therefore, the
burden shifts to SBar to demonstrate that itemized construction costs are necessary to the action.
SBar has not met this burden.

As explained in Cat Creek’s Reply in Support of Motion for Protective Order, itemized
construction costs are not necessary because it is not the role of the Department to analyze the
market economics of the Cat Creek project compared to the dozens of competing energy projects
in the Western Grid. What would SBar do upon with line item construction costs? Hire an
economist to challenge projected costs, spend weeks in a hearing listening to experts debate
projected cost estimates, then ask the Department to deny Cat Creek’s applications on the basis
that the projected construction cost is more likely $1.5 billion than $1.3 billion?

Instead of analyzing market competitiveness, the Department can apply Idaho Code 42-
203A(5)(d) by evaluating whether Cat Creek’s own actions demonstrate an unscrupulous scam
or a genuine project with reasonable probability of success. This analysis may require a good
faith estimate of total construction costs, but it does not require disclosure of line item
construction costs. The most important factor is whether Cat Creek’s own actions demonstrate
competence and capability to successfully complete this type of project.

Because line item construction costs are not necessary for the Department to evaluate the
Cat Creek water right applications, Cat Creek requests that the Department preserve the
confidentiality of its itemized construction budget by protecting it from disclosure.

3. A protective agreement is a reasonable means of protecting Cat Creek’s alleged
trade secrets.

Should the Department determine that itemized construction costs are necessary to this
matter, Cat Creek requests that access to such information be strictly limited to counsel and
retained experts of the parties. The Idaho Trade Secrets Act requires the Department to preserve
the secrecy of Cat Creek’s alleged trade secrets “by reasonable means.” Idaho Code 48-804.
Under .R.C.P. 26(c), this may include
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(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place, for the disclosure or discovery;

(C) prescribing a discovery method other than the one selected by the party seeking
discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or
discovery to certain matters;

(E) designating the persons who may be present while the discovery is conducted,;
(F) requiring that a deposition be sealed and opened only on court order;

(G) requiring that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified documents or information in
sealed envelopes, to be opened as the court directs.

A protective agreement (a/k/a non-disclosure agreement or confidentiality agreement) is a
widely accepted and commonly used commercial business practice to protect economic value of
confidential information from competitors and other sinister uses. Such agreements are also
commonly required in judicial and administrative proceedings involving confidential
information. Typically a protective order will be issued that limits access to confidential
information to parties, counsel, and retained experts who sign a protective agreement. This
allows the parties to the case to review all information upon which the Department decision may
rest while protecting against misappropriation by outside interests.

A protective agreement will avoid the need for repetitive motions for protective orders.
Under the current Order, Cat Creek will be forced to file motions for a protective order each time
additional financial or other confidential information comes into existence. A better process is
for the Director to enter an order enabling Cat Creek to designate confidential information by
marking it as such. Cat Creek can immediately make such information available via ShareFile to
persons who have signed the approved protective agreement. Should a party identify a legitimate
need to make such information to persons outside this proceeding, which is very unlikely, a
motion could be filed with the Director to explain why.

This process would make confidential information readily available to all parties for
legitimate use within this proceeding while protecting against sinister uses of such information.
No party can be harmed or disadvantaged by this process.

Dated this 23" day of July, 2020.

RACINE OLSON, PLLP

By: il *\/Zn-/‘ﬁf—;
Randall C. Budge/
Thomas J. Budge
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CERTIFICATE OF MAILING

I certify that on this 23" day of July, 2020, the foregoing document was served on the
following persons in the manner indicated.

T Rndse,

Signature of person mailing/fo/rm

gary.spackman@jidwr.idaho.gov
Kimberle.English@idwr.idaho.gov
Sean.Costello@idwr.idaho.gov

Director Gary Spackman X U.S. Mail/Postage Prepaid
Idaho Department of Water Resources [] Overnight Mail

PO Box 83720 [ ] Hand Delivery

Boise, Idaho 83720-0098 X E-mail
gary.spackman(@idwr.idaho.gov

Idaho Department of Water Resources X] U.S. Mail/Postage Prepaid
Western Region [] Overnight Mail

2735 Airport Way [ ] Hand Delivery

Boise, Idaho 83705-5082 <] E-mail

BOISE ID 83704
dave@idahowaterengineering.com
hal@idahowaterengineering.com

James Carkulis [] U.S.Mail/Postage Prepaid
CAT CREEK ENERGY, LLC [] Overnight Mail

398 S. 9TH, SUITE 240 [ ] Hand Delivery

BOISE ID 83702 <] E-mail

jtc@ccewsrps.net

David R. Tuthill, Jr. [ ] U.S. Mail/Postage Prepaid
Hal Anderson [] Overnight Mail

IDAHO WATER ENGINEERING [ ] Hand Delivery

2918 N. EL RANCHO PL X E-mail
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Gary D. Slette

ROBERTSON & SLETTE, PLLC
134 3RD AVE E

PO BOX 1906

TWIN FALLS ID 83303-1906
gslette(@rsidaholaw.com

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail

Ballentyne Ditch Co, et al. [ ] U.S. Mail/Postage Prepaid
SAWTOOTH LAW OFFICES PLLC [] Overnight Mail

c/o Daniel B. Steenson [ ] Hand Delivery

c/o S. Bryce Farris X] E-mail

c/o Andrew J. Waldera

1101 W RIVER ST STE 110

PO BOX 7985

BOISE ID 83707

dan@sawtoothlaw.com

bryce@sawtoothlaw.com

andy(@sawtoothlaw.com

United States of America Bureau of Reclamation [] U.S.Mail/Postage Prepaid
UNITED STATES OF AMERICA BUREAU OF [ ] Overnight Mail
RECLAMATION [ ] Hand Delivery

c/o E. Gail McGarry X E-mail

1150 N CURTIS RD STE 100
BOISE ID 83706-1234
EMcearry@usbr.gov

Idaho Conservation League

IDAHO CONSERVATION LEAGUE
c/o Matt Nykiel

PO BOX 2308

SANDPOINT ID 83864
mnykiel@idahoconservation.org

IDAHO CONSERVATION LEAGUE
c/o Marie Callaway Kellner

PO BOX 844

BOISE ID 83701
mkellner@idahoconservation.org

XU

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail
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District

BARKER ROSHOLT & SIMPSON LLP
c/o Albert P. Barker

1010 W JEFFERSON ST STE 102

PO BOX 2139

BOISE ID 83701-2139
apb@idahowaters.com

Boise Project Board of Control & Riverside Irrigation

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail

c/o Michael Orr

DEPUTY ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010
ann.vonde(@ag.idaho.gov

michael.orr@ag.idaho.gov

Allen R. Thompson [] U.S.Mail/Postage Prepaid
406 N. THOMPSON RD [] Overnight Mail

KING HILL ID 83633 [ ] Hand Delivery
kimraftertranch@gmail.com |Z E-mail

SUEZ Water Idaho Inc. [ ] U.S. Mail/Postage Prepaid
GIVENS PURSLEY LLP [] Overnight Mail

c/o Michael P. Lawrence [ ] Hand Delivery

c/o Christopher H. Meyer X E-mail

601 W BANNOCK ST

PO BOX 2720

BOISE ID 83701-2720

mpl@givenspursley.com

chrismeyer@givenspursley.com

IDFG [ ] U.S. Mail/Postage Prepaid
STATE OF IDAHO [] Overnight Mail

OFFICE OF THE ATTORNEY GENERAL [ ] Hand Delivery

c¢/o Ann Y. Vonde X] E-mail

Wildlands Defense

c/o Katie Fite

PO BOX 125

BOISE ID 83701
katie@wildlandsdefense.org

XU

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail
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Tree Top Ranches LP

c/o William J. Mulder

101 S CAPITOL BLV STE 1801
BOISE ID 83701
wimulder@treetopranches.com

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail

S Bar Ranch LLP [] U.S.Mail/Postage Prepaid
The District at Parkcenter LLC [ ] Overnight Mail

HAWLEY TROXELL ENNIS & HAWLEY [ ] Hand Delivery

c/o Dana L. Hofstetter X] E-mail

c/o Richard F. Goodson

877 MAIN ST STE 1000

PO BOX 1617

BOISE ID 83701-1617

dhofstetter@hawleytroxell.com

rgoodson@hawleytroxell.com

Gwinn Rice Ranch LLC [ ] U.S. Mail/Postage Prepaid
c/o Jim Rice [] Overnight Mail

2851 W BALATA CT [ ] Hand Delivery
MERIDIAN ID 83646-5197 X E-mail

Jimricel965@gmail.com

City of Boise [] U.S.Mail/Postage Prepaid
BOISE CITY ATTORNEYS OFFICE [[] Overnight Mail

c/o Abigail Germaine [ ] Hand Delivery

150 N CAPITOL BL VD PO BOX 500 X E-mail

BOISE ID 83701-0500

agermaine(@cityofboise.org

Wendi Combs [] U.S.Mail/Postage Prepaid
704 LINDENWOOD DR [[] Overnight Mail

NAMPA ID 83638 [ ] Hand Delivery
missterry52@yahoo.com |X| E-mail
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City of Meridian (*INTERVENER*)
HONSINGER LAW PLLC

c/o Charles L. Honsinger

PO BOX 517

BOISE ID 83701
honsingerlaw(@gmail.com

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail

Idaho Department of Lands [ ] U.S. Mail/Postage Prepaid
c/o Michele Andersen [] Overnight Mail

3284 W INDUSTRIAL LOOP [ ] Hand Delivery

COEUR D'ALENE ID 83815 X] E-mail
mandersen@jidl.idaho.gov

angela.kaufmann@ag.idaho.gov

Idaho Power Company [ ] U.S. Mail/Postage Prepaid
BARKER ROSHOLT & SIMPSON LLP [] Overnight Mail

c/o John K. Simpson [ ] Hand Delivery

1010 JEFFERSON ST., STE 102 X] E-mail

PO BOX 2139
BOISE ID 83701-2139
iks@idahowaters.com

Trout Unlimited [] U.S.Mail/Postage Prepaid
c/o Peter R. Anderson [] Overnight Mail

910 W MAIN ST., STE 342 [ ] Hand Delivery

BOISE ID 837023 <] E-mail
peter.anderson@tu.org

USDI BLM [ ] U.S. Mail/Postage Prepaid
USDI BLM IDAHO STATE OFFICE [] Overnight Mail

c/o Fredric W. Price [ ] Hand Delivery

1387 S. VINNELL WAY X E-mail

BOISE ID 83709-1657
fwprice@blm.gov
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Elmore County, Board of County Commissioners
Scott L. Campbell

Campbell Law, Chartered

P.O. Box 170538

Boise, Idaho 83717

scott@slclexh20.com

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail

Elmore County, Board of County Commissioners
Dylan B. Lawrence

Varin Wardwell LLC

242 N. 8th Street, Suite 220

P.O. Box 1676

Boise, Idaho 83701-1676
dylanlawrence@yvarinwardwell.com

X0

U.S. Mail/Postage Prepaid
Overnight Mail

Hand Delivery

E-mail
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