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STATE OF IDAHO  

DEPARTMENT OF WATER RESOURCES 

IN THE MATTER OF APPLICATIONS 
FOR PERMIT NOS. 63-34403 AND 63-
34652 IN THE NAME OF CAT CREEK 
ENERGY, LLC 

 
APPLICANT’S RESPONSE TO 

MOTION RE RULE 40.05 
INFORMATION 

 
 Cat Creek Energy, LLC (“Applicant” or “Cat Creek”) hereby responds pursuant to Rule 
565 of the Rules of Procedure of the Idaho Department of Water Resources (the “Department”) 
to the S Bar Ranch, LLC and the District at Park Center, LLC’s Motion for Rule 40.05.b. Order 
for Applicant to Submit Complete Rule 40.05 Information filed May 1, 2020 (the “Motion”). This 
response is supported by the declarations of James Carkulis and Larry Leib filed herewith. 

Introduction 

 The Motion requests an order requiring Cat Creek to submit “all information required 
pursuant to Water Appropriation Rule 40.05 relating to Idaho Code 42-203A(5) criteria.” 
(Motion, p. 1.) As explained below, Cat Creek has in good faith complied with Rule 40.05, 
disclosing vast amounts of information about its project and setting up an online portal to make 
such information readily available to the Department and other parties. An itemized list of the 
documents that Cat Creek has produced to date is attached hereto as Appendix A. Additional 
information that may be responsive to Rule 40.05 will be posted as it is developed, with notice 
thereof automatically sent to parties who have requested updates. 
 SBar Ranch, LLC, and the District at Park Center, LLC (collectively, the “Protestants”) 
complain primarily about Cat Creek’s disclosure of financial information. Cat Creek is unable to 
disclose detailed financial information because it is proprietary and highly confidential and there 
is a high risk of it being used maliciously by the Protestants or by others to obtain an unfair 
advantage in securing competitive development, power purchase, and financing agreements.  
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 Upon careful evaluation, Cat Creek has produced a redacted construction budget in 
connection with this response and disclosed its personal investment of more than $10 million to 
date. Given the limited relevance of financial information under Idaho Code 42-203A(5), Cat 
Creek believes its disclosures satisfy Rule 40.05. Should the director disagree and require Cat 
Creek to disclose detailed financial information, a strict protective order must be issued to 
prevent the misuse of such information. 
 With respect to non-financial information, the Motion is premature for two reasons. First, 
because the Protestants have failed to confer with Cat Creek in an effort to cooperatively resolve 
whatever concerns they have with Cat Creek’s disclosures. Second, because discovery has not 
been authorized and no prehearing disclosure dates have been set. 

Argument 

1. The Motion is premature with respect to all categories of Rule 40.05 information 
other than financial information. 

The Protestants complain that Cat Creek’s online portal was not fully functional until 
April 13, 2020—13 days after the deadline established at the prehearing conference held 
February 25. Cat Creek did in fact timely upload information to its online portal and file its 
Notice of Additional Information – Rule 40.5 by the March 31 deadline; however, third party 
access to the portal was delayed due to technical difficulties. Cat Creek accepts the criticism, but 
notes that it has gone the extra mile to produce a vast amount of information about its project 
(more than 200 documents) in digital format, organized by category, using an online portal to 
make it readily accessible to the Department and other parties. The delay was due only to 
technical difficulties is making such information so readily accessible. Certainly no prejudice 
occurred given the early state of this case. See Keller v. Magic Water Co., 92 Idaho 276, 280 
(1968) (upholding the Department’s issuance of a water right permit despite the applicant’s 
omission of financial information because “no one was damaged by the omission”). 

Prior to filing the Motion, the Protestants notified Cat Creek of their desire for detailed 
financial formation about the project, to which Cat Creek responded. By contrast, the Protestants 
did not notify Cat Creek of any alleged deficiencies in other categories of information provided 
under Rule 40.05. Not until reading the Motion did Cat Creek learn that the Protestants have 
concerns about the adequacy of non-financial disclosures made by Cat Creek. The Protestants’ 
failure to make a good faith effort to cooperatively resolve such concerns before filing the 
Motion violates the Department’s Rules of Procedure.  

Rule 520.02 of the Department’s Rules of Procedure provides that discovery is governed 
by the Idaho Rules of Civil Procedure. I.R.C.P. 37(a)(1) provides that a motion to compel “must 
include a certification that the movant has in good faith conferred or attempted to confer with the 
person or party failing to make disclosure or discovery in an effort to obtain it without court 
action.” The disclosure of information under Rule 40.05 is a part of the discovery process and is 
subject to I.R.C.P. 37(a)(1).  

The Motion does not contain an I.R.C.P. 37(a)(1) certification because the Protestants 
have not conferred with Cat Creek about categories other than financial information. Therefore, 
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the Motion should be denied with respect to all categories of information other than financial 
information for failure to comply with Rule 520.02 of the Department’s Rules of Procedure. 

2. Detailed financial information concerning the project is proprietary and highly 
confidential. 

 The Protestants contend that Rule 40.05 requires Cat Creek to disclose detailed financial 
information about its project, including “itemization of project costs by project components,” 
“identification of the specific kinds of debt and equity that are planned,” “identification of 
prospective investors,” and “identification of the sources of such capital or the respective 
amounts of each source of funds.” (Motion, p. 5.) Why the owners of a private hunting preserve 
(SBar Ranch) and a Boise apartment complex (District at Park Center)1 are interested in such 
detailed financial information is curious, if not troubling. 
 With a project of this nature, the type of financial information that the Protestants demand 
is proprietary and highly confidential as there is a high risk of it being used maliciously by the 
Protestants and competitors of Cat Creek. (Decl. of Carkulis, ¶¶ 6-11; Decl. of Leib, ¶ 8.) Cat 
Creek is currently in direct competition with dozens of wind, solar and other renewable energy 
projects under development in the West vying to secure critically important power purchase 
agreements with utilities, as explained in the Declaration of James Carkulis filed herewith.  
 Cat Creek is concerned not only about the Protestants misuse of its confidential 
information, but also their large law firm which likely represents competitors of Cat Creek or 
landowners, suppliers, investors, or lenders working with competitors of Cat Creek. Lest anyone 
doubt the highly proprietary and competitive nature of projects of this type, and the significant 
risk of misappropriation of trade secrets, see USA Power, LLC v. Pacificorp, 372 P.3d 629 (Utah 
2016). There, the developer of a power plant spent “two years, thousands of work hours, and 
close to $1 million” to develop a power plant. Id. at 638. The developer made several public 
disclosures to regulatory bodies, including “the plant’s proposed location, technological 
specifications, fuel type, water use, and generating capacity.” Id. The developer’s economic and 
feasibility studies were not disclosed publicly but were provided confidentially to Pacificorp 
pursuant to a confidentiality and non-disclosure agreement (NDA). Id. at 639.  
 Notwithstanding the NDA, Pacificorp developed a competing power plant based partly on 
the economic and technological feasibility studies of the developer. Pacificorp also hired an 
attorney who had worked for the developer. Id. at 642. The developer sued, and, after a five-
week trial and two trips to the Utah Supreme Court spanning six years, obtained a $133 million 
judgment against Pacificorp for misappropriation of trade secrets. Id. at 643. The court held that 
the developer’s protectable trade secrets include “(1) technical information about the size, 
location, configuration, economics, engineering, and assets of [the project]; (2) business 
strategies, goals, and plans, including proformas describing cost and profitability; and (3) [the 
developer’s] first-to-market advantage—i.e., the ability to obtain financing and get to market 
first and block potential competitors.” Id. at 650 (emphasis in original).  

 
1 Public records filed with the Idaho Secretary of State suggest common ownership as both SBar Ranch, LLC, and 
District at Park Center, LLC, are managed by 5B Investments, Inc. 
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3. Detailed financial information is not required to satisfy Idaho Code 42-203A(5)(d). 

 Detailed financial information is not required for evaluation of Cat Creek’s applications 
under Idaho Code 42-203A. While the director must consider whether Cat Creek has “sufficient 
financial resources with which to complete the work involved therein,” the scope of this analysis 
is much narrower than the Protestants would like. 
 The proper scope of the financial resources criterion was considered by the Idaho Supreme 
Court in Shokal v. Dunn, 109 Idaho 330 (1985). That case involved an application for a 100 cfs 
water right for a yet-to-be constructed trout farm near Hagerman. The estimated total cost was 
$270,000. Id. at 335. The applicant had $4,500 in the bank. Id. IDWR director Kenneth Dunn 
approved the application and issued a permit, ruling: 

The financial ability criterion of I.C. 42–203A should not be interpreted as 
requiring the applicant, at the time of the hearings on the protested application, to 
have enough cash available to immediately complete the project. The applicant 
must show that he can obtain the necessary financing to complete the project within 
five years. At the hearing, the applicant must prove that it is reasonably probable 
that he can obtain the necessary financing to complete the project within the time 
constraint of the permit and the Idaho Code.  

Id. 
 This ruling was appealed. The district court reversed, holding that “an applicant was bound 
to show at the hearing that he then and there had the financial resources to complete the project 
within the time allotted.” Id. That decision was then appealed to the Idaho Supreme Court which 
reversed the district court and upheld the original decision of the director. The Supreme Court 
deemed the district court ruling “far too restrictive,” reasoning that it “may have an excessively 
chilling effect on water and land development in this state” since “opportunities for development 
of water resources of the state [would be] eliminated for those who may not have the cash in the 
bank, but may be able to secure sufficient resources during the five-year time limitation imposed 
by I.C. § 42-204 to put the water to beneficial use.” Id. at 335-36. The Court further explained 
that the state must be “willing to take a risk by providing individuals with the opportunity to put 
water to beneficial use.” Id. at 336. Therefore, in order to satisfy financial resources criterion of 
42-203A(5), the applicant need show only “that it is reasonably probable he or she will obtain 
the necessary financing within five years.” Id. In that analysis, “[t]he extent of the applicant’s 
own investment is a strong factor to be considered.” Id. This lower standard “serves the purpose 
of screening out undeserving projects without being destructive of growth and development in 
the state.” Id. The Court noted that “[a]ny concern which may exist about tying up the water to 
the prejudice of a potential junior applicant is adequately satisfied by other statutory provisions 
requiring timely commencement, progress and completion of works.” Id. 
 The Protestants complain that Cat Creek has not produced a current financial statement 
under Rule 40.05.f.i. (Motion, p. 5.) Cat Creek has not submitted a financial statement due to the 
highly proprietary nature of such information, and because such information is not essential to 
the director’s evaluation of Idaho Code 42-203A(5)(d). Cat Creek’s current financial statement 
does not answer the question of whether it is reasonably probable that Cat Creek will obtain the 
necessary financing within five years.  
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 Consistent with Shokal, Water Appropriation Rule 45.d.i states that “[a]n applicant will be 
found to have sufficient financial resources upon a showing that it is reasonably probable that 
funding is or will be available for project construction.” Cat Creek’s ability to obtain necessary 
financing has little to do with its own financial statement and everything to do with the financial 
competitiveness of its project.  
 As explained in the declarations of James Carkulis and Larry Leib filed herewith, 
independent power generation projects are typically financed through power purchase 
agreements executed with electric utilities or large private consumers of electricity, with 
financing through a combination of equity and debt. The sale of power under the power purchase 
agreement along with ancillary revenue sources are used to repay debt and provide returns on 
equity. The likelihood of success is not dependent upon the financial statement of the developer 
but upon the financial competitiveness of the project—i.e. its ability to negotiate a power 
purchase agreement based on rates that exceed the cost of generating power.  
 The declarations provide examples of other power generation projects that have been 
financed, and how Cat Creek will similarly obtain financing, along with Cat Creek’s investment 
to date of more than $10 million and six years of effort. This is sufficient to satisfy Idaho Code 
42-203A(5)(d), and therefore sufficient to satisfy Rule 40.05.f.i. 
 The Protestants also complain that Cat Creek has not provided estimated construction costs 
for project works under Rule 40.05.f.ii. (Motion, p. 6.) In fact, Cat Creek has provided an 
estimate construction cost of $2 billion. Cat Creek cannot disclose detailed construction costs 
without undermining the viability of the project by providing a competitive advantage to its 
competitors. As noted in USA Power, LLC, construction costs are a component of the protectible 
trade secrets that pertain to projects of this nature. The additional information provided by Cat 
Creek with this response includes a redacted copy of the construction budget attached to the 
Declaration of James Carkulis. Again, this information, together with the explanation of how Cat 
Creek can likely obtain the remaining financing, is sufficient to satisfy Idaho Code 42-
203A(5)(d), and therefore sufficient to satisfy Rule 40.05.f.ii. 
 Cat Creek respectfully requests that the director find that the financial information 
disclosed by Cat Creek substantially complies with Rule 40.05, and deny the Motion.   

4. Should the director require Cat Creek to disclosure detailed financial information, a 
protective order must be issued to protect against misuse of such information. 

 Should the director require the disclosure of detailed financial information, the Protestants 
argue that CCE must give up the confidentiality of such information, claiming that “by 
voluntarily filing these applications for water permits, Cat Creek has voluntarily waived any 
claim to privilege in connection with this information.” (Motion, p. 6-7.) This argument is 
absurd, and the Protestants cite no precedent to support it. It is also very telling of the 
Protestants’ true motivation for seeking such information. 
 State agencies sitting in an adjudicatory capacity may of course be called upon at times to 
consider confidential information of the persons and entities appearing before them. The fact that 
such proceedings are public (as are court proceedings) does not preclude the agency from 
protecting the disclosure of confidential information (as courts do). The director’s authority to 
protect confidential information is grounded in at least two bodies of law.  
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 First, Rule 532 of the Department’s Rules of Procedure states that the director “may issue 
protective orders limiting access to information generated during settlement negotiations, 
discovery, or hearing.” This process is set forth in the Idaho Rules of Civil Procedure which 
govern the discovery of information before the Department. Under I.R.C.P. 26(b)(1)(C), the 
director may limit the scope of discovery when “the burden or expense of the proposed discovery 
outweighs its likely benefit, considering the needs of the case … and the importance of the 
discovery in resolving the issues.” I.R.C.P. 26(c) then provides, “A party or any person from 
whom discovery is sought may move for a protective order in the court where the action is 
pending,” and the court “may, for good cause, issue an order to protect a party or person from 
annoyance, embarrassment, oppression, or undue burden or expense.” The issuance of a 
protective order is a discretionary decision: “This Court has held that the use of the permissive 
word ‘may’ denotes the exercise of discretion. Given the permissive language of the rule, the 
district court’s decision to grant a protective order is discretionary and will not be overturned 
absent an abuse of that discretion. Selkirk Seed Co. v. Forney, 134 Idaho 98, 104 (2000) (citing 
Walborn v. Walborn, 120 Idaho 494, 501 (1991)). 
 Second, the Idaho Public Records Act protects from disclosure all information that 
“derives independent economic value, actual or potential, from not being generally known to, 
and not being readily ascertained by proper means by other persons who can obtain economic 
value from its disclosure or use.” Idaho Code 74-107(1). Thus, the Protestants are not entitled to 
review such information under the Public Records Act. 
  The Protestants’ admission that their purpose in filing the Motion is to obtain confidential 
financial information from Cat Creek is troubling. Such information is not needed to evaluate the 
impacts of Cat Creek’s water use on the Protestants or any other water user. And given the 
enormous investment that Cat Creek has made in this project, it cannot reasonably be argued that 
Cat Creek is not financially able and committed and technically capable of obtaining the 
financing necessary to complete the project. From Cat Creek’s perspective the Protestants’ 
insistence on detailed financial information must be based entirely on ulterior motives. The 
department should not permit its water right permitting process to be misused in this manner, by 
deeming Cat Creek’s financial disclosures to be compliant with Rule 40.05. 
 Should the director nevertheless require Cat Creek to produce detailed financial 
information, the director must issue a strict protective order that (a) requires no more detail than 
Cat Creek would disclose to an electric utility (under a confidentiality agreement) in negotiating 
a PPA; (b) requires all confidential information to be submitted under seal to the director only; 
(c) requires all persons desiring to examine such information appear in-person for visual 
inspection only at the Department without any form of copying; and (d) requires all persons 
examining such information to first execute a protective agreement in a form substantially 
similar to that attached hereto as Appendix B. 

Conclusion 

 For the reasons set forth above, Cat Creek respectfully requests that the director deny the 
Motion. With respect to non-financial information the Motion should be denied because the 
Protestants have failed to comply with Rule 520.02 of the Department’s Rules of Procedure. 
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With respect the financial information the Motion should be denied because Cat Creek has 
substantially complied with Rule 40.05 by providing sufficient information to demonstrate a 
substantial personal investment and reasonable probability that Cat Creek can obtain the 
remaining financing necessary to complete construction of the project.  
 In the event the director disagrees and requires Cat Creek to provide detailed financial 
information, Cat Creek requests that the director specify what specific additional information is 
needed and issue a strict protective order that prevents the Protestants, their legal counsel, and 
others from misusing such information.  
 
 DATED this 15th day of May, 2020. 

 
RACINE OLSON, PLLP 

 

By:         
Randall C. Budge    
Thomas J. Budge 
Attorneys for Applicant Cat Creek Energy, LLC 
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CERTIFICATE OF MAILING 

 I certify that on this 15th day of May, 2020, the foregoing document was served on the 
following persons in the manner indicated. 

 

                 
       Signature of person mailing form 
 
 

Director Gary Spackman 
Idaho Department of Water Resources 
Western Region 
2735 Airport Way 
Boise, Idaho 83705-5082 
gary.spackman@idwr.idaho.gov  
Rosemary.DeMond@idwr.idaho.gov  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

James Carkulis 
CAT CREEK ENERGY, LLC 
398 S. 9TH, SUITE 240 
BOISE ID 83702 
jtc@ccewsrps.net  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

David R. Tuthill, Jr. 
Hal Anderson 
IDAHO WATER ENGINEERING 
2918 N. EL RANCHO PL 
BOISE ID 83704 
dave@idahowaterengineering.com   
hal@idahowaterengineering.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
134 3RD AVE E 
PO BOX 1906 
TWIN FALLS ID 83303-1906 
gslette@rsidaholaw.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 
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mailto:gary.spackman@idwr.idaho.gov
mailto:Rosemary.DeMond@idwr.idaho.gov
mailto:jtc@ccewsrps.net
mailto:dave@idahowaterengineering.com
mailto:hal@idahowaterengineering.com
mailto:gslette@rsidaholaw.com


APPLICANT’S RESPONSE TO MOTION RE RULE 40.05 INFORMATION  9 

Ballentyne Ditch Co, et al. 
SAWTOOTH LAW OFFICES PLLC 
c/o Daniel B. Steenson 
c/o S. Bryce Farris 
c/o Andrew J. Waldera 
1101  W RIVER  ST STE 110 
PO BOX 7985 
BOISE ID 83707 
dan@sawtoothlaw.com  
bryce@sawtoothlaw.com  
andy@sawtoothlaw.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

United States of America Bureau of Reclamation 
UNITED STATES OF AMERICA BUREAU OF 
RECLAMATION  
c/o E. Gail McGarry 
1150 N CURTIS RD STE 100 
BOISE ID 83706-1234 
EMcgarry@usbr.gov  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Idaho Conservation League 
IDAHO CONSERVATION  LEAGUE 
c/o Matt Nykiel 
PO BOX 2308 
SANDPOINT ID 83864 
mnykiel@idahoconservation.org 
 
IDAHO CONSERVATION  LEAGUE 
c/o Marie Callaway Kellner 
PO BOX 844 
BOISE ID 83701 
mkellner@idahoconservation.org  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Boise Project Bd of Control & Riverside Irr. Dist. 
BARKER ROSHOLT & SIMPSON LLP 
c/o Albert P. Barker 
1010 W JEFFERSON ST STE 102 
PO BOX 2139 
BOISE ID 83701-2139 
apb@idahowaters.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Allen R. Thompson 
406 N. THOMPSON RD 
KING HILL ID 83633 
kimraftertranch@gmail.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 
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□ 
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mailto:dan@sawtoothlaw.com
mailto:bryce@sawtoothlaw.com
mailto:andy@sawtoothlaw.com
mailto:EMcgarry@usbr.gov
mailto:mnykiel@idahoconservation.org
mailto:mkellner@idahoconservation.org
mailto:apb@idahowaters.com
mailto:kimraftertranch@gmail.com
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SUEZ Water Idaho Inc. 
GIVENS PURSLEY LLP 
c/o Michael P. Lawrence 
c/o Christopher H. Meyer 
601 W BANNOCK ST 
PO BOX 2720 
BOISE ID 83701-2720 
mpl@givenspursley.com  
chrismeyer@givenspursley.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

IDFG 
STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
c/o Ann Y. Vonde 
c/o Michael Orr 
DEPUTY ATTORNEY GENERAL 
PO BOX 83720 
BOISE ID 83720-0010 
ann.vonde@ag.idaho.gov  
michael.orr@ag.idaho.gov  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Wildlands Defense 
c/o Katie Fite 
PO BOX 125 
BOISE ID 83701 
katie@wildlandsdefense.org  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Tree Top Ranches LP 
c/o William J. Mulder  
101 S CAPITOL BLV STE 1801 
BOISE ID 83701 
wjmulder@treetopranches.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

S Bar Ranch LLP 
HAWLEY TROXELL ENNIS & HAWLEY 
c/o Dana L. Hofstetter 
c/o Richard F. Goodson 
877 MAIN ST STE 1000 
PO BOX 1617 
BOISE ID 83701-1617 
dhofstetter@hawleytroxell.com  
rgoodson@hawleytroxell.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 
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□ cg] 

□ 
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mailto:mpl@givenspursley.com
mailto:chrismeyer@givenspursley.com
mailto:ann.vonde@ag.idaho.gov
mailto:michael.orr@ag.idaho.gov
mailto:katie@wildlandsdefense.org
mailto:wjmulder@treetopranches.com
mailto:dhofstetter@hawleytroxell.com
mailto:rgoodson@hawleytroxell.com
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Gwinn Rice Ranch LLC 
c/o Jim Rice 
2851 W BALATA CT 
MERIDIAN ID 83646-5197 
Jimrice1965@gmail.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

City of Boise 
BOISE CITY ATTORNEYS OFFICE 
c/o  Abigail Germaine 
150 N CAPITOL BL VD PO BOX 500 
BOISE ID 83701-0500 
agermaine@cityofboise.org  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Wendi Combs 
704 LINDENWOOD DR 
NAMPA ID 83638 
wendi452@aimintl.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

City of Meridian (*INTERVENER*) 
HONSINGER LAW PLLC 
c/o Charles L. Honsinger 
PO BOX 517 
BOISE ID 83701 
hoosingerlaw@gmail.com  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

 Idaho Department of Lands 
c/o Michele Andersen 
3284 W INDUSTRIAL LOOP 
COEUR D'ALENE ID 83815 
mandersen@idl.idaho.gov 
angela.kaufman@ag.idaho.gov 

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Idaho Power Company 
BARKER ROSHOLT & SIMPSON LLP 
c/o John K. Simpson 
1010 JEFFERSON ST., STE 102 
PO BOX 2139 
BOISE ID 83701-2139 
jks@idahowaters.com   

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 

Trout Unlimited 
c/o Peter R. Anderson 
910 W MAIN ST., STE 342 
BOISE ID 837023 
peter.anderson@tu.org 

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 
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mailto:Jimrice1965@gmail.com
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mailto:wendi452@aimintl.com
mailto:hoosingerlaw@gmail.com
mailto:mandersen@idl.idaho.gov
mailto:jks@idahowaters.com
mailto:peter.anderson@tu.org
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USDI BLM 
USDI BLM IDAHO STATE OFFICE  
c/o Fredric W. Price 
1387 S. VINNELL WAY 
BOISE ID 83709-1657 
fwprice@blm.gov  

   U.S. Mail/Postage Prepaid 
   Overnight Mail 
   Hand Delivery 
   E-mail 
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APPENDIX A 
 

Documents Produced Under Rule 40.05 
 
 
 
 
 
 

  



Appendix A

Cat Creek Energy IDWR Information

0.0 How to Use Due Diligence Site

Introduction to Due Diligence Data Room

1. Cat Creek Energy Project General Information

a. Cat Creek Energy, LLC

Idaho Secretary of State Cat Creek Energy Filings

Memorandum ‐ Sawtooth and Woodcreek

b. Project Brochures

Cat Creek Energy Presenation for Due Diligence 

CCE Metrics & Merits Indroduction

Oxygen and DO Levels Anderson Ranch Reservoir ‐ Bull Trout

c. Pumped Hydro Battery Storage Modules

Cat Creek Reservoir Design

Cat Creek Reservoir‐ Not for construction ‐ Static Copy

Project Plat Maps

Project Pumped Storage Hydro Design

CCE Powerhouse‐ Not for Construction ‐ Preliminary Design ‐ Static

2. IDWR Applications for Permit

a. Application 63‐34403

63‐34403 Application Through Advertising

b. Application 63‐34652

63‐34652 Application Through Advertising

c. Application #3

CCE 31 KAF Application and Attachments

d. Application #4

CCE 19 KAF Application as filed with Attachmetns A‐C and maps April 22 2020

Attachment D ‐ Final POU Legal Description

e. Hearings & Information

20190828 Notice Prehearing Conf

20200225 Non‐Disclosure Agreement

20200226 Notice of Additional Information

Dept of Water Resources Notice of Continued Prehearing Conference

Cat Creek Energy, LLC ‐ Water Rules Compliance

3. Water Supply

a. Needs assessment for water storage Boise Basin

20160808 ‐ OFR Treasure Valley Water Demand 2015‐2065

Boise Basin Fundamentals ‐ Mountain Snow Water Equivalent

BoiseFAQ

Critical Major Water Infastructure

USACE ‐ 1‐ 16 IWRB Water Storage Committee Meeting Materials (1)

USACE Determines Economic Benefits Do Not Warrant Dam Raise Solutions

Water Storage on the Boise River



b. Protection of existing water rights

c. Impact on AAR operations and supplies

Cat Creek Energy Storage Water Availability Narrative

d. SF Boise River available supply

BOR ‐ 2017 Prelim Hydro Study

Snow Water Equivalent in Boise Basin ‐ NRCS

South Fork Boise River Near Featherville IDWR Water Right Accounting Data

4. Land Use

a. Leases

Memorandum ‐ Sawtooth and Woodcreek

b. Right of Ways

5. State and Federal Permitting

a. State Permitting

7758 PH Notice Appeal

Cat Creek Energy Questions 2016 + comments on Mike McDonald Responses

CCE Comments on Concerns Expressed by the Idaho Department of Fish and Game on

CCE Comments on IDFG letter of 9142018 re proposed water right developement

CCE Elmore County PZ responses CE ‐ Final (17‐Jun‐15)

CCE Resposne to IDFG Request for Information of June 17, 2019

CCE Response to Power Engineers Review of Cat Creek WMP 06‐01‐16

CCE Resposnes to ABC Letter 20160426 to FWS for Elmore Co

CCE Responses to Aspen Engineers' Comments and Recommendations on the CUP Ap

CCE Responses to deficiencies and concerns letter from Alan Christy

CUP‐2015‐06 Wind Power

Development Agreement ‐ FULLY EXECUTED

Elmore County Comprehensive Plan Objectives and Goals Compliance covering letter 

Findings of Fact and Conclusions of Law (second reconsideration)

Findings of Fact and Conclusions of Law and Conditions of Approval ‐ SIGNED

Findings of Fact and Conclusions of Law and Order ‐ CUP Amendments

First Amendment to DA ‐ FULLY EXECUTED

How CCE meets Comp Plan Goals

Memorandum Decision and Order on Petition for Judicial Review

Order on Cat Creek's Motion for Reconsideration

Ordinance No. 2018‐01 ‐ SIGNED

Preliminary Lease of Power Privilege ‐ EXECUTED

Resolution NO. 652‐18‐ SIGNED

Staff Report Board of County Commissioners PH 11‐16‐16

Staff Report Cat Creek Energy 6‐8‐2016

Supplemental Staff Report Appeal CCE (3)

b. FERC Permitting

4‐18‐2019 Cat Creek Successive Permit P‐14655

20141211 FERC Preliminary Permit App

20150109 FERC List Tribes Districts Fed Agencies 

20150724 FERC Deficiency Notice (1)



20150821 Response to FERC Deficiency Notice

20160429 GS FERC 6 MO Report (1)

20170430 GS FERC 6 Mo Report (1)

20171030 GS FERC 6 Mo Report (1)

20180430 GS FERG 6 Mo Report (1)

20180802 GS FERC Resposne to Filing (1)

20181029 GS FERC 6 Mo Report & Extension Req (1)

20181108 Prelim Permit App (1)

20181116 FERC AIR

20181116 GS FERC Response to AIR (1)

20190107 FERC AIR

20190109 GS FERC Resposne to AIR (1)

20190221 FERC AIR

20190307 GS FERC Resposne to AIR (1)

20190320 GS FERC Comments (1)

20200330 GS FERC 12 Mo Report 

c. BOR Permitting

2019‐05‐20 CCE questions to Reclamation (CCE Exhibit D) ‐ Response 1

2019‐05‐28 Agenda ‐ CCE LOPP Prelim Lease Agreement

2019‐07‐26 Responses to 2019‐07‐19 CCE questions fisheries DV

2019‐07‐30 Agenda ‐ FERC Reclamation CCE LOPP Joint Planning Outreach

2019‐07‐30 Agenda ‐ FERC Reclamation CCE LOPP Joint Planning Outreach ‐ Draft

2019‐07‐30 Notes ‐ FERC Reclamation CCE LOPP Joint Planning Outreach ‐ Draft v2

2019‐07‐30 Notes ‐ FERC Reclamation CCE LOPP Joint Planning Outreach ‐ Draft  

2019‐07‐30 Notes ‐ FERC Reclamation CCE LOPP Joint Planning Outreach ‐ Final

2019‐08‐09 CCE LOPP Anticipated Data Input and Study Needs

2019‐08‐09 CCE questions to Reclamation (CCE Exhibit D) questions 6‐37

2019‐0828 BOR and FERC Processes Synced Flow Chart ‐ Final

2019‐08‐28 CCE Agency Presentation Static Copy ‐ Final

2020‐02‐06 Agenda ‐ CCE LOPP Land Jurisdiction 

2020‐02‐17 Update Ltr to CCE

20190408 Reclamation Responses to CCE questions 3‐28‐2019

20190730 LOPP Overveiw Presenatation 

20190812 TS Agencies Meeting Request (1)

20191105 to IWRB BFS Mod 1 to MOA R18MR11717 File Copy 2

20200115 CCE Lease of Power Privilege Update (1)

Agenda ‐ CCE LOPP Overview ‐ 2019‐04‐24

Anderson Lands

BOR Project Update as reported to FERC on Jul 16, 2019

CCE Agencey Meeting Fact Sheet 082719

CCE and BOR Meeting Questions Final 3‐28‐2019

CCE LOPP Intro Meeting 2019‐04‐24

CCE Meeting 082819 Notes ‐ Final

CCE Presentation



CCE BOR Monitoring Questions 17May2019

CCE Models Table 28May2019 v4

CCE Bor 24‐Apr‐19 Meeting Materials Static Copy

CCE BOR 28‐May‐19 Neeting Submittal (24‐May‐19)

FERC Presentation

Final EA Anderson Ranch 4‐13‐10

FONSI Anderson Ranch Security 07‐10

NDA ‐ CCE Seismic Sutdies and Water Operations Guide ‐ Signed

Preliminary Lease of Power Privilege ‐ EXECUTED

Reclamation Presentation

USBR Land Presentation 

USFS 1987, April 06 Interagency Agreemetn ‐ Cascade, Deadwood, Arrowrock, and An

6. Economic Benefits

a. Renewable Energy Production

Idaho Power Generation Queue 04‐Apr‐20 ‐ Large Generators

Power Generation Techonolgoy Life Expendencies 

b. Boise Treasure Valley Water Needs

20160808 OFR Treasure Valley Water Demand 2015‐2065

Boise FAQ

c. Capital Expenditures

d. Employment

Job Creation ‐ DOE Models

7. Public Interest

a. Renewable Energy 

Critical Major Water Infastructure

Idaho Power Clean Energy Mandate

MidC Randy Hardy PNW Capacity Whitepaper revised version

b. Fish Impacts

Boise River Aquatics

Water ‐ Aquatics

References Citations

ARR Aquatics Lit Review Summary 64Mar20 v2

1 ‐ Anderson Ranch Dam Maintenance Project 2018 BO

3 ‐ Benjamin et al  ICAFS Abstract.pdf

4 ‐ Benjankar et al 2018

5 ‐ Benjankar et al 2017 SF operations

6 ‐ Mesa et al 2012 Bull Trout Bioenergetics Model

7 ‐ Thermal data manuscript Boise map used

8 ‐ Idaho Water Quality Standards 1988

9 ‐ B Flatter 2000 Thesis

19‐106 2011 Reg4 Annua1Report Final

19‐107 Reg4 2012 AR 10.8 final

19‐108 Reg4 Mgmt 2016 final

19‐110 Reg4 2015 AR Final



1995 Nestler et al Development of an operational, full‐scale fish protection

Anderson et al 2010 Influence of pumped storage hydroelectric plant oper

Anderson Ranch Dam Maintenance Project 2018 8O

Antal‐MS‐2014

ARR_Transect17 2002 and acoustic transect_contour_2001

Beauchamp_l997

Benjamin_et al_ lCAFS_Abstract

Benjankar et al 2017 SF operations

Benjankar et al 2018 ecohydraulics virtual watershed

Benjankar_et+al_2018_SFBR_Temperature

Blue_Mesa_co_synthesis_al

Butts2012SFB_Electrofishing

CCE Responses to ABC Letter April 26

CCE_Fish_Letter to ‐BOR_ Questions_?‐16‐19 j b_ v2

CCE‐BOR 28‐May‐19 Meeting Submittal_Exhibit D

Dauwalter et al 2013_ Boise_Strandingsummary

End01‐20Partridge1998‐1999 Southwest Idaho Bull Trout Restoration Sout

Faux_Diabat_2016 Boise Thermal Imaging

Final_Bull_Trout_Recovery_Plan_092915

Final_Upper_Snake_RUIP_092915

Flow field in a reservoir subject to pumped storage operation in situ measu

Gutowsky_Movement of adfluvial bull trout

Guy et al_2011_BT_Kokanee_Diet

hans‐berge‐ms‐thesis‐2009

Hansen2018‐ColdwaterlakeandReservoirResearchProjects‐AnnualReport‐F

Hansenet.a 1.2017 ‐Fi nalReport ‐KachessKeechelusFoodWeb5tructure‐Ph

Hansenet.al.2017‐Fi nalReport‐KachessKeechelusFoodWeb5tructure‐Phase

Heimer_196

ID WQ5 tandards_2019

IDFG‐11‐108‐Butts2009‐FisheryManagementReport5W‐2009‐5FBoise

IDFG Fisheries Management Plan 2013‐2018

Interactions_between_Fluctuating_Reservoir_Water_Levels_and_Bull_Tro

ISG (Williams et al ) 1999 Return to the River AFS Fisherie

JFWM_2015_Smith_et_al_LR_sampling_techniques

Kachess_Kachelus_feis2019vl

Klein_etal_2019 Gear_to_sampleKok_JFM_39

Kobler et al 2018_sustainability‐10‐01968

Luecke et al 1996. Simulated Growth and Production of Endangered Snake

MacCoy_etal_2017 BullTrout Telemetry Boise R_USGS_dsl042

Maret et Schultz 2012 Bull trout movement in environment

Mesa_ et_ al_ 2012 Bull Trout Bioenergetics Model

Mgt03‐18Warren2001 Regional Fisheries Management Investigations Mag

Mgto4‐04Warren2001 Regional Fisheries Management Investigations Mag

Mgto8‐114Ryan2007 Fishery Management Annual Report Magic Valley Re



Mgt14‐101Schoby2010 Fishery Management Annual Report Upper Snake R

Mgt17‐105Reg3Management2016_FINAL

Mgt18‐104SouthwestRegion(Nampa)2017 Annual Report

Mgt94‐28Nelson1994 Fisheries Management Performance Reports

Mgt95‐43Nelson1995 Fisheries Management Performance Reports

Mgt97‐32Frederick51997 Fisheries Management Performance Reports

Mgt.13‐124Stanton2009 Fishery Management Annual Report Magic Valley

Mgt. 13‐113Stanton2008 Fishery Management Annual Report Magic Valley

Mgt‐Davis1993 Fisheries Management Performance Reports

MGTSouthwest Region 2013 Annual Fisheries Report

Nestler_Simulating_fish_movement_in_hydropower_reservoirs

Neville_and_Dunham_2011_ Trout hybridization Boise R

Pacific salmon legacy_Final_7‐27‐17

pnw_2016_eckmann001

Pollom_Rose_2016_Global review fisheries hydroacoust ics research

Prisciandoro and Schmasow.2008‐annualreport‐deadwood

Prosciandaro_2015_Fluctuating_Reservoir_Water_Levels_and_Bull_Trout

Qtr‐MalletlstQuarter1976 Coordination Report

Qtr‐MalletlstQuarter1977 Coordination Report

Qtr‐Mallet2ndQuarter1975 Coordination Report

Qtr‐Mallet4thQuarter1976 Coordination Report

Rapport et Proces‐Verbaux des Reunions ‐ Volume 189 ‐ 1990 ‐ Partie 39 d

Res01‐40Teuscher2001 Lake and Reservoir Research

Res02‐388utts2002 Lake and Reservoir Research

Res06‐33Butts2004a Lake and Reservoir Research

Res07 ‐13Butts2006 Lake and Reservoir Research

Res12‐10Lamansky2012 Lake and Reservoir Sampling Protocol

Res‐Bailey1969 Lake and Reservoir Investigations Pend Oreille, Priest and C

Res‐Dillon1992 Lake and Reservoir Investigations Forage Development and

Res‐Heimer1967 Lake and Reservoir Investigations Anderson Ranch Reserv

Res‐Leusink1969 Lake and Reservoir Investigations use of incubation chann

Res‐Partridge1986 Lake and Reservoir Investigations Alternative Fish Speci

Res‐Polla rd1971a Lake and Reservoir Investigations Anderson Ranch Rese

Res‐Rieman1990 Status and Analysis of Salmon id Fisheries‐‐Kokanee Popu

Rieman et al 1997 Distribution_Status_and_Likely_Future_ Trends_of_Bu

Salow_2005_ BOR_Bull Trout_Lucky_Peak_Arrowrock

SFB2010TributarySurvey

SFBR_ARR_Fish_Partridge_2001_ Table_p2

SFBRgenetics1112200

spinellij20lO_fish_entrainment_ HauserRes_MT

SR‐‐043.2007‐12.20fish_plan

USFWS_2008_Bull Trout SYR final signed 042508

Walser_2014_Macroinvertebrate_Report_SFBoise

wdfw00937



Weber_et_al_2006_Hydroinformatics_Manuscript

YBSMC 2017 Kachess & Keechelus Food Web Interactions & Bull Trout‐Kok

c. Wildlife Impacts

Wildlife Impacts

8. Project Costs and Financing

Financial ‐ Rule 40.05 for DD Site
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PROTECTIVE AGREEMENT 1 

PROTECTIVE AGREEMENT 
 

Idaho Department of Water Resources  
 

In the Matter of Applications for Permit Nos. 63-34403, 63-34652,  
63-34897, and 63-34900 In the Name of Cat Creek Energy, LLC 

 

 This Protective Agreement (“Agreement”) is entered into by the undersigned participant 
(“Participant”) in the above-identified matter pending before the Idaho Department of Water 
Resources (“Department”) pursuant to the Protective Order issued     , 2020. 

 WHEREAS, Cat Creek Energy, LLC (“Applicant”) has filed applications for permit nos. 
63-34403, 63-34652, 63-34897, and 63-34900 to appropriate water (the “Applications”); and  

 WHEREAS, Participant is participating in Department proceedings involving the 
Applications as a protestant, intervenor, Department staff member, or representative thereof; and 

WHEREAS, Applicant has furnished to the Department certain confidential information 
related to the Applications pursuant to the Protective Order; and 

WHEREAS, Participant desires to examine such information in accordance with the 
terms and conditions of the Protective Order and this Agreement; 

 THEREFORE, Participant hereby agrees as follows: 

1. Confidential Information. All documents, data, information, studies and other 
materials furnished to the Department that are claimed to be of trade secret, proprietary, or 
confidential nature (collectively, “Confidential Information”) shall be marked “Confidential – 
Subject to Protective Order.” Access to and review of Confidential Information shall be strictly 
controlled by the Protective Order and the terms of this Agreement. 

2. Persons Entitled to Review. Access to Confidential Information shall be limited 
to persons who (a) do not own, operate, work for, consult, represent, or otherwise have an 
interest in any entity that is directly or indirectly competitive with Applicant’s energy project in 
Elmore County, Idaho; and (b) have executed and furnished this Agreement to the Department. 
A copy of this Agreement signed by Participant shall be furnished to Applicant within three days 
after receipt by the Department. 

3. Review of Confidential Information. Review of Confidential Information shall 
occur in person, by appointment only, at the Idaho Department of Water Resources, 322 Front 
Street, Boise, Idaho. Confidential Information shall not be copied in any medium without first 
filing a motion and obtaining a Department order authorizing such copying.  

4. Use of Confidential Information. All persons who review Confidential 
Information under this Agreement shall neither use nor disclose the Confidential Information for 
purposes of business or competition, or any purpose other than the evaluating the Applications 



 
PROTECTIVE AGREEMENT 2 

under Idaho Code 42-203A, and shall keep the Confidential Information secure as trade secret in 
accordance with the purpose and intent of the Protective Order and this Agreement. 

5. Non-Waiver of Objection to Admissibility. The furnishing of Confidential 
Information pursuant to the Protective Order shall in no way limit or waive the right of Applicant 
to object to its relevance or admissibility in any proceedings before the Department. 

6. Use in Pleadings. Where reference to Confidential Information is required in 
pleadings or other documents submitted to the Department it shall be by citation to title or 
exhibit number or some other description that will not disclose substantive Confidential 
Information. Any use of or reference to substantive Confidential Information shall be placed in a 
separate section of the document and submitted under seal, marked as set forth in section 1, and 
served only on counsel of record who have executed and furnished this Agreement to the 
Department, who may, in turn, disclose such information only to other individuals who have 
executed and furnished this Agreement to the Department. 

7. In Camera Hearing; Transcripts. Any Confidential Information that must be 
disclosed at a hearing shall be offered in-camera, attended only by persons authorized to have 
access to the information under this Agreement. Similarly, any transcript of examination or other 
reference to Confidential Information (or that portion of the record containing Confidential 
Information) shall be marked and treated as Confidential Information. 

8. Return of Confidential Information. All Confidential Information held by the 
Department shall be returned to Applicant, and all notes kept by Participant which embody or 
reflect any Confidential Information shall be destroyed, within 30 days after the final Department 
order concerning the Applications becomes unappealable. Upon written request by Applicant, 
Participant shall certify that his or her notes have been destroyed in accordance herewith.  

9. Summary of Record. If deemed necessary by the Department, Applicant shall 
prepare a written summary of the Confidential Information referred to in orders to be issued to 
the public and the parties. 

 

[Signature Page Below] 
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 I hereby certify that I have read and understand the Protective Order entered   
   , 2020, In the Matter of Applications for Permit Nos. 63-34403, 63-34652,  
63-34897, and 63-34900 In the Name of Cat Creek Energy, LLC; that I do not own, operate, 
work for, consult, represent, or have an interest in any entity that is directly or indirectly 
competitive with Applicant’s energy project in Elmore County, Idaho; that I agree to be bound 
by the terms and conditions of the Protective Order and this Agreement; and that I understand 
that any violation of the Protective Order or this Agreement may expose me to civil and/or 
criminal liability. 
 
 
 
              
Signature       Date 
 
 
        
Printed Name 
 
 
        
Title 
 
 
        
Representing 
 
 
        
Address 
 
 
        
Phone # 
 
 
        
Email 


