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District Court • SR A 
l='lfth . h 1tf1r.lAI O!strlci I In Re: Admlnisirative Appeals ho I 

Scott L. Campbel!, !SB No. 2251 
CAMPBELL LAW, CHARTERED 
Post Office Box 170538 

I "~·.,t:~·~-;-~ 
\Bv--i==------o..---""-.fy1.;:;;;:";~l 
i 

Boise, Idaho 83 717 
Telephone (208) 949-0599 
sooii@siciexh2o.com 

Matthew J. McGee, ISB No. 7979 
!v!OFFAIT, 1HOMAS, BARRETT, ROCK & 

FIELDS, CHARTERED 
IO I S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
mjm@moffart.com 
16845.0030 

Attcme-.1s for Su., Valley Company 

fN THE DISTRICT COURT OF THE FOURTII JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE CO'!JNTY OF ADA 

SUN VALLEY COMPANY, 

Petitioner, 

vs. 

GARY SPACKMAN, Director of the Idaho 
D"Piii'tiilent of Water Resources, and IDAHO 
DEPAR1MENT OF WJI..TER RESOURCES, 

Respondents. 

Case No. CVOl-16-23185 

MEMORANDUM IN SUPPORT OF 
MOTION TO DETERMINE 
jUIUSDil:UON 
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I. INTRODUCTION 

On July 7, 2016, the Director of the !da.'io Dep..,.uuent of Water Resources 

("Director'') seni a ietter to potentially interested water users stating he intended to consider 

creatin~ a around water managemP.nt ""'" ("GWMA.") for the Ilaotern Snake l'lcin Aquifci 

C'ESPA"), after conducting several public meetings relating t.'ieu,•..;. On the a."",ei-noon of Juiy 

25, 2016.' t.'ie Company flied a Petition for Declaratory Ruling with the Department seeking to 

ciarify a number oflegal questions involving the Director's interpretation ofldaho Code Section 

42-233b, and the applicability of certain Dep!!rtment mies to the U""..lt.lon of a p, uposed ESPA 

l""l'l'lrl,I" 
UYY Ml\.. 

On November 2, 2016, the Director issued an Order DesignatL'lg the Eastern 

Snake Plain Aquifer Ground Water Management Area, which is attached as Exhibit C to the 

Petition for Judicial Review (the "OWMA Order''). On November 3, 2016, the Director issued 

an Order Denying Petition for Declaratory Rulings, which is attached ..., EirJribit D to the Petition 

fer Judicial Review (the "Declaratory Ruiing Order,'i and collectively with the OWMA Order, 

the ''Orders"). The Director identified both Orders as final orders issued by the Department 

pursuant to Jrlahn Code Section 67 .. 5246. 

Pu .. --suar:t to Ida.'io Code Section 6i-5246(4) and Rule740 of the Rules of 

Procedure of the Idaho Department of Water Resources (IDAPA 37.01.01), on November 16, 

2016, the Company filed a Petition for Reccnsideiation of the OWMA Order, as weil as a 

Petition for Reconsideration of the Declaratory Ruling Order. On the same day, pursuant to 

1 July 25. 2016 was the date of the fi!'St public meetir..g, conducted~ .. Hailey, Idaho. 
Company officials and counsel attended that public meeting in the morning to evaluate and learn 
about the possibic creation of an ESPA GWMA. 
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Idaho Code Section 42-170IA(3), and as specified by the explanatory infonnation a::compauying 

the Orders pursuant to Rule 740, the CompnDy filed a request for hearing as to each of the 

Orders. 

On December 2, 2016, the Director grsnted hearings p!!!'!!!!l!!lt to !he foregoir,g 

requests fur hea..ri!'.g. The Director did not, however, grant the Petitions for Reconsideration of 

either the OWMA Order or the Declaratory Ruling Order within 21 days. Therefore, the 

Petitions for Reconsideration were deemed denied by operation oflaw, See Tn.&.HO·CODE § 67-

5246(5); TnA.PA 37.0l.01.740.02(a}. The 28 day appeilate deadline relating to each of the 

GWMA Order and the Declaratory Ruling Order commenced to run. See IDAHO CODE § 67· 

5246(5); IDAP A 37.01 ,O!. 740(d). 

On December 23, 2016, the Company filed two petitions for judicial revi~ne 

seeking review of the GWMA Order and one seeking review of the Declaratory Ruling Order. 

The Company seeks a dettn.1Ld.m!tion that this Court has juriid.ici:ion to review each. 

Il. ARGUMENT 

A. The Court 1181 Jurildictlon 

Pu .. rswm.t to ldaiio Code Section 6i-S246(5), each oftbe Orders became 

"eff=cfa'C'' when the Director took no action on the Company's timely petitions for 

reconsideration within 21 days of filing. See also IDAPA 37.0l.Ol.740.02(a). &ch of the 

Orders was designated, sud reinains, a final and effective order under Idaho law and the 

Department's Procedmal Rules. See IDAHO CODE§ 67-5246(1); IDAPA 37.01.01.740.01. The 

Company, having received notice oftb.e Orders, is requi.-ed to oomply with them. See IDAHO 

CODE§ 67-5246(6). 
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A party~s right to appeal an adn1inistrative d""";sion is gover.ncd by statute. 

Giitner Dairy, UC v. Jerome County, I SO Idaho 559, 249 P .3d 1175 (2011 ). Pursuant to Idaho 

Code Section 67-5270(3), the Company is entitled to judicial review under the Idaho 

Administrative Procedure Act once it has complied with the requirements of Sections 67-5271 

through 67-5279, Idaho Code. See IDAHO CODE § 67-5270(3}; see also IDAHO CODE§ 42-

1701A(4) ("Any person who is aggrieved by a final decision or order of the dL~tor is entitled to 

judiciai review,n). The Company has a rig.lit to judicial revie-w of the Orders once it has 

;;exhausted all administrative remedies required" in the Act. See IDAHO CODE§ 67-5271(1). 

The exhaustion requirement is met as to the Order!. Reconsideration ofta1ie 

Orders was deemed denied pursuant to the Department's Procedural Rules and the Idaho 

Administrative Procedures Act. The Orders are final orders of the Director, subject to judici.a! 

review~ as the Director acknowledged when he issued them. While pu...rsua.'lt to Idaho Code 

Section 42-1701A(3), the Director might issue an appealable final order at some time in the 

future ''following the hearing," such an order will nevertheless constitute a sep!!!"!lte fh1!!l order 

because he has elecied not to reconsider the Orders at issue. Importantly, chapter 17, title 42, 

Idaho Code does not require that the "final decision or order ofthedircctor" (§ 42-1701A(4)) be 

a "final order of the director issued following the hearing"(§ 42-1701A(3)) in order for such 

final d~sion or order to be the subject of judicial review. in short, unless the Director has 

granted the hearing for the purpose of reconsidering the Orders in question-which he has not 

done in this case-a hea..'1ng purB'"JL"lt to Se....4ion 42-170IA(3) is not a remedy that must be 

exhausted in advance ofthi5 Court's review. f'urlhmmore, ut pTI:Selll;"lhe Orders are "ef'tective, ~ 

see IDAHO CoDE § 67-5246(5); see al.so IDAHO R. CIV. P. 84(m), and aggrieved parties are left 

witb . .out an adequate 1eruMy abs....-n.t appeal. 
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Critically, the filing of a petition for judicial review within the time permitted by 

statute is jurisdictional. See Horne v. Idaho State University, 138 Idaho 700, 703, 69 P.3d 120, 

123 (2003) (citing Grand Canyon Dories, Inc. v. ldaho State Tax Comm'n, 121 Idaho 515, 826 

P.2d 476 (I 992)). In fact, the Department has recently taken that very position, adopted by the 

Idaho Supreme Court, in City of Eagle v. Idaho Department of Water Resources, 150 Idaho 449, 

247 P.3d 1037 (201 i). There, the district court dismissed a petition for judicial review filed by 

the City of Eagle after the City was not timely and effectively served with the Departmmt's 

decision on a petition for !'eOO!!!ideretion of llll r.dmi;iistrative action. It would certainly be 

disingenuous for the Department to now take the position that, notwithstanding the finality of the 

the reviewing Court siili does not have jurisdiction. 

The Orders are 6na1 and effective orders, the Director has denied reconsideration 

thereof, and the 28 day period in which to seek judicial review ha:: now nm. The Company 

t'u-nely ;;oughi review. if the Company hod not petitioned this Court for judicial review, and if 

the Court fails to exercise jurisdiction, the only meaningful opportl.mity for judicial w.ie-.v ofti'le 

Ordars will have beeii denied. Tne Court should therefore find that it has jurisdiction to review 

each of the Orders. 

B. The Director Doa Not Have Jurlsdietlo!!, 

The Compa.-;y n:quests ihat the Court aiso find that, by virtue of the timely filed 

petitions for judicial review, the Director does not have jurisdiction to proceed with a hearing, 1n 

H&V l?ngin11ering, LM..c. v. Jda,'l;.o State lJd. of Proje3aionai Engineers and Land Surveyors, 113 

!da.1lo 546, 747 P .2d 55 (1987)~ an engineering firm subject to administrative discipline sought 

review of the Board's detennination in district court. Id. at 647-78, 747 P.2d at 56-57. The 
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district court ordered remand, and the engineering firm time! y perfected its appeal to t.'ie 

Supreme Court from that order for remiliid. id. Tnereafter, on remand, the Board amended its 

findings, and the district court then affinned the Board. Id. The Idaho Suprem" l"'nurt held t.'lat 

the district court was without jurisdiction to subsequently affirm the Boa.rd's findings i.-pon the 

engineerinl finn ts timely perffl!r:tirm of iti a.ppeai from tho prior ord,c;r fut , gnutud. Id. 

Those circumstances are analogous to the posture of these matters. The Director 

issued final appealable Orders, and thereafter declined to reconsider them. The C-0mpa::y ti.'llely 

petitioned this Court tQ review the Orders. The Petitions for iudicial Review of the Orders, 

which Orders were final and appealable to this Court as a matter of right, divested the 

Department of jurisdiction to thereafter substa.'ltively modify or 11mend me Orders, by virtue of 11 

hea.ing or otherwise. The..J1'1'8rtment's Procedunil Rules clearly provide as much; 

'Ille agency head may modify or amend a final order of the agency 
(be it a preliminary order that became final because no party 
challenged it or a finaJ order iS!1.!ed by the agency head itselt) at 
any time before notke of t1ppetl/ ta Dlstrkt Cotnt has been ,fif.etl 
or ii,e expiration of the time for oppeal u, Di#rict Court, 
whic..hever is earlier, by \\-iU'idrawing the earHea- finai order' and 
substituting a new final order for it. 

IDAPA 37.0LOL760 (emphasis add---.d). 

The Depa.--tment's Procedural Ru1es state that the Director only bad the authority 

to modify or amend the Orders before the Company filed the Petitions for Judicial Revi~. 

B<;causc the 1Jclitiuu.. have be!m filed, the Di."CctOr 1-.0 long..,- has the authority to withdraw, 

modify or amend the Orders. While the Orders remain effective and the Director has jwisdiction 

to enforce the Orders during the oendencv of this Court's review P'ol."S11ant to Idaho Code Section . , 

67-5274 and Rule 84(m), Idaho Rules of Civil Pr"...cedu..-e, he does not have juriadiction to 

proceed with any hearing that may result in the modification or amendment of the Orders. 

MEMOR.4NDUM IN SUPPORT OF lfOTION TO 
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III. CONCLUSION 

For the foregoing reasons, t.'ie Company respectfuiiy requests that the Court find 

ii lili8 jurisdiction to review the Orders, and that the Director does not have jurisdiction to 

proceed with hearin~ related thereto. 

DATED this 13th day of Janua,7, 201i. 

CAMPBELL LAW, CHARTERED 

By ii! Scott L, Campbell 
Scott L, Campbel! - Of the Fi.tut 
Attorneys for Sun Valley Company 

MOFFATT, THOMAS, BARRET!", ROCK & 
FIELDS, CHARTERED 

By~~~ 
Matthew J. McGee - Of the Finn 
Attorneys for Sun Valley Company 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on t.lns !3th day of January, 20i i, I caused a true and 
correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO 
DETEIU'AINE JlJRiSDiCTiON to be served by the method indicated below, and addressed to 
the following: 

Gary Spackman 
Director 
IDAHO DEPARTMENT OF WATER RESOURCES 
322 E. Front St. 
P.O. Box 83720 
Boise, ID 83 i20-0098 

Robert E. Williams 
WILLIAMS, MESERVY & Lol'HSJ>EICR, LLP 
P.O. Box 168 
Jerome, ID 83338 
Facsimile (208) 324-3135 
Attorneys jor Petitioner Cities of Bliss, Buhl, 
Burley, Carey, Declo,, Dietrich, Gooding, 
Hazelton, Heyburn, Jeronui, Paul. Rich.field, 
R:upert, and ~{endell 

Chris M. Bromley 
l-dCHUGH BROMLEY, PLLC 
380 S. 4th St., Suite !03 
Boise, ID 83 702 
Facsimile (208) 287-0864 
Attorrw:-ysfor Petitioner Cities ofB/iss, Buhl, 
Burley, Carey. Declo" Di'etne!J, <...~oding, 
Hazelton, Heyburn, Jerome. Paul, Rich.field, 
Rupert, attd Wendell 

A. Dean Tranmer 
POC4.TELLO CITY AITORNEY1 S OFFICE 
911 N. 7th Ave. (83201) 
P.O.Box4169 
Pocateiio, ID 83205 
F~mi!e (208) 239=6986 
Attorneys/or Petitioner City of Pocatello 

(N U.S. Mail, Postage Prepaid 
( ) Ha.-id Deliver-cil 
( ) OVernight Mail 
( ) Facsimile 
( ) E-maii 
( )iCourt 

(~..,) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( } Facsimile 
( ) E-mail 
( ) iCourt 

(I() U.S. Mail, Po~ Pre"..,aid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Far-simile 
( )E-mail 
( )iCourt 

(IO U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight iviaii 
( ) Facsimile 
( ) E-mail 
( ) iCourt 
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Sarah A. Klahn 
Mitra ~1. Pemberton 
WHITE & JANKOWSKI, LLP 
511 16th St., Suite 500 
Denver, CO 80202 
Facsimile (303) 825=5632 
Attorneys for Petitioner City of Pocatello 

John K. Simpson 
Travis L. Thompson 
Paui L. Arrington 
BA!L1CER ROSHOLT & SIMPSON LLP 
163 Second Avenue West 
"D n n .... _ L,., 
J. •'"-'• UUA U.J 

Twin Falls, ID 83303 
Facsimile (208) 7535-2444 
Attorneys for A&B Irrigation District, Burley 
fi • .,.; ~-# • ~ ];l•L - • ' .• -, t a f .. mga.,..on vf.S,nc,, muner 1rngauon vu nc , 
North Side Canal Company; and Twin Falls 
Canal Campany 

W. Kent Fletcher 
FLETCHER LAW OFFICE 
P.O.Box248 
Burley, ID 83318 
Facsimile (208) 878-2578 
Attorneys for American Falls Reservoir District 
#2 a."'U! .. '4itiidcka Irrigation District 

Candice McHugh 
lw-lCHUGH BROMLEY, PLLC 
380 S. 4tll St., Ste. I 03 
Boise, lU 83102 
Facshnile (208) 287=0864 
Attorneys for McCain Foods USA, Inc. 
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(~) U.S. Mail, Postage Prepaid 
( ) Hand Deli vercd 
( ) 0-vCiuight iviaii 
( ) Facsimile 
( ) E-mail 
( ) iCourt 

(iv U.S. Maii, Postage Prepaid 
( ) Hand neljv...-...i 
( ) Overnight Mail 
( ) Facsi"nile 
{ ) E-mail 
( ) iCourt 

(X) U.S. Meil, Posteg.0 Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) E-mail 
( ) iC.Ourt 

('19, U.S. Mail, Postage Prepaid 
( ) Hand Defivered 
( ) Overnight Mail 
( ) Facsimile 
( j E-mail 
( , 1f"'.nnrt .. ;---"- .. 

Matthew J. McGee 
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