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District Court • SABA 
Fifth Judicial Cl&tnci 

In Re: Administrative Appeals 
coun~J of Tw!n Fe.Rs ~ Stats of Idaho 

I I I JAN 1 3 2017 I 

Clerl<I 

IN THE DISTRICT COURT OF THE FOtJR.TH J"ODiCIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

SUN VALLEY COMPANY, 

Petitioner, 

vs. 

GARY SPACKMAN, Director of the Idaho 
Department of Water Resou..rces, and !D.,A .... lfO 
DEPARTMENT OF WATER RESOURCES, 
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I. INTRODUCTION 

On July 7i 2016; the Director of the Ida.'10 Department of Water Resources 

("Director") sent a letter to potentially interested water users stating he intended to consider 

creating a gro\llld water management area ('C.OWM_A") for tlte Eastrm Snake Plain Aquifer 

("ESPA"), after conductin..g several public meetings relating t.'i.eieto. On the afternoon of juiy 

25, 2016,' the Company filed a Petition for Declaratory Ruling with the Department seeking to 

clarify a number of legal questions involvLng the Director's intet µie+.aticn of Idal10 Code Sa:.--iion 

42-233b; and the applicability of certain Depa..tlent rules to the creation of a proposed ESPA 

GWMA. 

On November 2~ 2016~ the Director issued an Order Desigriating the Ea.stem 

Snake Piain Aquiter Ground Water Management Area, which is attached as Exhibit C to the 

Petition for Judicial Review (the "GWMA Order"). On November 3, 2016, the Director issued 

an Order Denying Petition for Decllll'8tory Rulings, which is at+.ached 38 E,dribit D to the Petition 

for judiciai Review (the "Declaratory Ruling Order," and collectively with the GWMA Order, 

the "Orders''). The Director identified both Orders as final ordffl issued by the Depa."!ment 

p-w-siiiiit to Idaho Code Section Oi-5246. 

Pursuant to Idaho Code Section 67-S246(4) and Ruic 740 of the Rules of 

Procedure of the Idaho Department of Water Resources (IDAPA 37.01.01 ), on November 16, 

2016, t.ie Compa.,y filed a Petition for Reconsideration of the OWMA Order, as well as a 

Petition for Reconsideration of the Decl11ratory Ruling Order. On the same day, pursuant to 

Id~ho Code Section 42= 1701 A(3), and as -,yecified by ihe expianatory inionnation accompanying 

1 July 25, 2016 was the date of the fust public meeting, conducted in Hailey, Idaho. 
Co11,pany officials and counsei attended that pubiic meeting in the morning to evaluate and learn 
about the possible creation of!!!! ESPA GWM.A.. 
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the Order, pu.-suant to Rule 740, ihe Company fiied a request for hearing as to each of the 

Orders. 

On December 2, 2016, the Director granted hearings putSuant to the foregoing 

requests for hearing. The Director did not, however, grant the Petitiom for Reconsideration of 

either the GWMA Order or the Declaratory Ruling Order within 2 I days. Therefore, t!ie 

Petitions for Reconsideration wcse deemed denied by operation of law. See IDAHO CoDE § 57 .. 

5246(5); IDAPA 37.0i.Oi.740.02(a). The 28 day appellate deadline relating to each of the 

GWMA Order and the Declaratory Ruling Order commenced to run. See IDAHO ('-ODE§ 67-

'ii:?A.<./c:\. Jn AD A 1:'1' n1 t\1 ""'Ai"ll'...I'\ 
.,_,...,\.., J, .LLO'I"U. ,.,, J f ,VJ. 0 V 1, /"'tUlUJ, 

On December 23, 2016, the Company filed two petitions for judicial review-<me 

sed:'ing review of the GWJ\.~A Order a.-id one seeking rcvieW of the Declaratory Ruiing Order. 

The CvAfflpany s ~ks a detennination that this C01Jrt has jurisdiction to review each. 

ll. ARGUMENT 

A. The Court Haa Jnl"l..tl..tl-!)n 

Pursuant to Idaho Code Section 67-S246(5), each of the Orders became 

"effective" when the Director took no action on the Company's timely petitions for 

reconsideration within 21 days of filing. See also IDAPA 37.0I.Ol.740.02(a). Bae.Ii of the 

Orders wu designated, and remains, a finai and effective order under Idaho law and the 

Department's Procedural Rules. See IDAHO CoDE § 67-5246(1); IDAPA 37.01.01.740.01. The 

Cv,npany, having received uotice of the OrdCBt is required to compiy with them. See IDAHO 

CODE§ 67-5246(6). 

A party's right to appeal an administrative decision is governed by statute. 

Gilmer Dairy, LLCv. Jerome County, 150 ldabo 559,249 P.3d li75 (2011). Pursuant to Idaho 
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Code Section 67-5270(3), the Company is entitled to judicial review tmder the Idaho 

Administrative Procedure Act once it has complied with the requirements ofSecrinn• 67-5271 

through 67-5279, Idaho Code. See IDAHO CODE§ 67-5270(3); see also IDAHO CODE§ 42-

i70iA(4) ("Any person who is aggrieved by a final decision or order of the director is entitled to 

judicial review.''). The Company has a right to judicial review of the Orders once it has 

"exhausted !!l! !!dministrative ,., ... edies required" in the Act. See IDAHO CODE § 67-5271(1). 

The exhaustion requirement is met as to the Orders. Reconsideration of the 

Orders was deemed denied pursuant to the Department's Procedural Rules and the Irlr.hc 

Administrative Procedures Act. The Ordm are finai orders of the Director, subject to judicial 

review, as the Director acknowledged when he issued them. While pursuant to Jda_ho C-Ode 

Section 42-l 7Q1A(3), the Director might issue llll appeaiabie final order at some time in the 

firtu."C "fo!k:v.ing the hearing," such an order wiil nevertheless constitute a separate final order 

because he has elected not to reconsider the Orders at issue. Importantly, chapter 17, title 42, 

Idaho Code does not requi,..e t.'iat the "final decision or order of the director"(§ 42·1701A(4)) be 

a "final order of the director issued following die hearing"(§ 42-l 701A(3)) in order for such 

final decision or ord~ to be tbe subject of judicia] i"e\ricw. In 1hori, uniess the Director has 

granwd the hea...Jng for the p-w}iose of recorJSid~ the Orders in question-which he has not pir 
done in this case--ah~pursuant to Section 42-1701A(3) is not a remedy that must be 

exhausted in advanc.o oftbjs Court1s review. P.u..-th~iJnore, at present, the Orders are ~'effective,'' 

see IDAHO CODE § 67-5246{S); see alao IDAHO R. CIV. P. 84(m), and aggrieved parties are left 

without an adequate remedy !!bsmt appeal. 

Criti""lly, t.lie filing of a petitiun for judicial review within the time permitted by 

statute is jurisdictional. See Home v. Idaho State University, 138 Idaho 700, 703, 69 P.3d 120, 
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123 (2003) (citing Grand Ca..-iyon Dories, Inc. v. Idaho State Tax Comm,n, 121 Idai*w 515, 826 

P.2d 476 (1992)). In fact, the Department has recently taken that very position, adopted by the 

Idaho Supreme CoU&"i, i..11 City c,fEag!e v. ldal;o Depa,"1ment of Plat.er Resources, 150 Idaa'io 449, 

247 P.3d 1037 (2011). There, the district court dismissed a petition for judicial review filed by 

the City of Eagle after the City was not timely and effectively served with the Department's 

decision on a petition for reconsideration of an adminiscrative action. It wouid certainly he 

disingenuous for the Department to now take the position that, notwithstanding the finality of the 

Orders after petitions for reconsideration and the timeliness of the petitions for judicial review, 

the reviewing Court still does not have jurisdiction. 

The Orders are final and effective orders. the Director bas denied reconsideration 

thereof; and ihe 28 day period in which to seek judiciai review has now run. Tne Company 

timely sought review. If the Company had not petitioned this Court for judicial review, and if 

the Court fails to exercise jurisdiction, the only meaningful opportunity for judicial review of the 

Orders wiii have been denied. The Court shouid therefore find that it has jurisdiction to review 

each of the Orders. 

B. . The Director Does Not Have jurisdiction. 

Tne ComJ)ll1ly requesia that ihe Court aiso find that, by virtue of ihe timeiy filed 

petitions for judicial review, the Director does not have jurisdiction to proceed with a hearing. In 

H&V Engineering, Inc. v. idaho Staie Bd. of Professional Enginee,s and Land Surveyors, ii 3 

Idaho 646, 747 P.2d 55 (1987), an engineering firm subject to administrative discipline sought 

revie-w of the Board's dct..em-..ination in district cow-t. Id. at 647-78, 747 P.2d at 56-57. The 

district coun ordered remand, and the engineering firm timeiy perfected its appeai to ihe 

Supreme Court from that order for remand. Id. Thereafter, on remand, the Board amended its 

MF.MORA NlllTM IN SUPPORT OF MOTION 
TO DETERMINE JURISDICTION· 5 Cllont<4330349. 1 
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findings, and the district court then affirmed the Board. Id. The Idaho Supreme Court held that 

the district court was without jurisdiction to subsequently affirm the Board's findings upon the 

engineering firm's tiJneiy perfection of iis appeai from the prior order for remand. Id. 

Those circumstances are analogous to the posture of these matters. The Director 

issued final appealable Orders, and thereafter declined to reconsider them. The Company timely 

petitioned this Court to review the Orders. Tne Petitions for Judicial Review of the Orders, 

which Orders were final and appealable to this Court as a matter of right, divested the 

Department of jurisdiction to thereafter substantively modify or amend the Orders, by virtue of a 

hearing or oiherwise. Tne Department's Procedural Ruies clearly provide as much: 

The agency head may modify or amend a final order of the agency 
(be it a preliminary order that became final because no party 
challenged it or a tlnal order issued by the agency hemi itself) at 
any time before notice of app«d to Dlnrict Court has been flied 
or the explrtltion of the time for appul to Distrkt Court, 
whichever is earlier, by wit.1uLraV11Jig the earlier final order a..11d 
substituting a new final order for it. 

IDP..:PA 37.01.0!.760 (en1phasis addM). 

The Department's Procedural Rules state that the Director only had the authority 

to modify or amend the Orrl"!" hefn"" the Ccnmp,iny iileil the Petinnn~ fnr Indir.iAl "RAlliP.W. 

modify or amend the Orders. While the Orders remain effective and the Director has jurisdiction 

to enforce the Orders during the pendency oftbis Court's review pursuant to Idaho Code Section 

67-5274 and Rule 84(m), Idaho Rules of Civil Procedure, he does not have jurisdiction to 

proceed with any hearing that may result in the modification or amendment of the Orders. 
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TTT u•, CONCLUSION 

For the foregoing reasons, the Company n:spectfully requests that the Court find 

it has iurisdiction to review the Orders, and that the nireclnr rln"" nnt hov" jnn~rlimnn tn 

proceed with hearings related thereto. 

DATED this 13th day of January, 2017. 

MEMUKANDlJM 1N :SlJJ'nJKt· Ul" MUTIUN 
TO nW.TRRMTNli' . .T{JRl!<:n1rnnN • '7 

C:AMPRFT .Lr .AW, rJ.1AVTs:DJ.'n 

By Is/ Scott L Campbel) 
Scott L. Campbell - Ofihc Firm. 
Attorneys for Sun Valley Company 

MOPl'A.T"r, Tl!O\.U~, RA.VlrnTT, Rnrtl JI, 

FIELDS, CHARTERED 

_,..,-?~._..,-;;, 

r,y ~~..b' -
Matthew J. McGee- Of the Finn 

Attorneys for Sun Valley Company 
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l.:l!;KTJl''Jl.:ATJ!; Ul" SERVICE 

I HEREBY CERTIFY that on this 13thdayofJanuary, 2017, I cawed a true and 
correct copy oi the foregoing MEMORANDUM IN SUPPORT OF MOTION TO 
Il'RTli'VMJNli' _IlJDT~nTrTTO'IU ;.,.. 1.. ... n.n·•u .... A 1..u +1.. ..... _.,...\._.J !-..1!.,,_..,_.:i L-1--- -·· .J uu'u.1-s...l 1·0 
__ .... ___ ....,,_ ..... _ V''W'.ll~,.,, .... - ..... -.1. ... 1,V lll.l ~l'\,,IU V:J UJ'li,Ull!;,IJWU UJUJ\;DU;;u uc;1uw, lUKJ. w I.Wl,11-.. 

the following: 

Director Gary Spackman 
Garrick L. Baxter 
iuAHU Di:.rAKJMJ;NT m· w Aft;K .KEl!OURCES 

322 E. Front S.t. 

P.O. Box 83720 
Boise, !D 83 720-0098 

Chris M. Bromley 
McHUutt HKUMWY' j"LJ.,(.; 

380 S. 4th St, Ste. I 03 
Boise, ID 83 702 
Facsimile (208) 287-0864 
Attorneys for City of Belle-Yue 

John K. Simpson 
Travis l ... Thoml)Mn 
Paul L. Arrington 
BARKER RoSHOLT & SIMPSON LLP 

P.O.Box63 
Twin Falls, ID 83303 
Facsimiie (208) 7535-2444 
Attorneys far A.&R Irrigation District, Burley 
Irrigation District, Milner Irrigatio11 District, 
North Side Canal Company, and Twin Falls 
Canal Company 

W. Kent Fletcher 
FLETCHER LAW OFFICE 
P.O. Box248 
Burley, JD 83318 
'C't11,..., .. t._.;1 ... t">nO\ 0'11!' -,c:"70 
.L lll""'I.UI.I..I'- \~\IUJ u ru-~~, o 

Attorneys for American Falls Reservoir District 
#2 and Minidoka Irrigation District 
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("I) U.S. Mail, Postage Prepaid 
( } Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) E-mail 
( ) iCoUt"t 

(~ U.S. Mail, Postage Prepaid 
( ; Hand Deiivered 
( ) Over!'Jght Mail 
( ) Facsimile 
( ) E-mail 
( ) iCowt 

(,0 U.S. Mail, Postage Prepaid 
( ) Ha."!.d Delive..'"Cd 
( ) Overnight Mail 
( ) Facsimile 
( ) E-mail 
( ) iCourt 

(~ U.S. Mail, Postage Prepaid 
( ) Henn J),,liv-1 

( ) Overnight Mail 
( ) Facsimile 
( ) E-mail 
( ) iCourt 
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Sarah A Klahn 
Mitra M. Pemberton 
WHITE & JANKOWSKI, LLP 
511 16th St, Suite 500 
Denver, CO 80202 
Facsimile (303) 825-5632 
Arrorney.s far Petitioner City of Pocatello 
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( ) iCourt 


