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Attorneys .for Appellant Ditch Companies 

I District C'..ourt • SRB.-' I 

' 

Fltth Judlclal District I 
In Re: Administrative Aoo•ls 

I
I County of Twin Falls • State· of Idaho ,1 

( , DEC - 6 2016 I 
I_ I I/ I I t,Y--------.A~/l-i: -Cle_rk, 

I t!~I 
f 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

BALLENTYNE DITCH COMPANY; BOISE 
VALLEY IRRIGATION DITCH 
COMPANY; CANYON COUNTY WATER 
COMPANY; EUREKA \VATER 
COMPANY; FARMERS' CO-OPERATIVE 
lJITLH LUMPANY; MlUlJL.ElUN MlLL 
DITCH COMPANY; !-v1IDDLETON 
IRRIGATION ASSOCIATION, INC.; 
NAMPA & MERIDIAN IRRIGA TJON 
DISTRICT; NEW DRY CREEK DITCH 
COMPANY; PIONEER DITCH COMPANY; 
PIONEER IRRIGATION DISTRICT; 
SETTLERS IRRIGATION DISTRICT; 
SOUTH BOISE WATER COMPANY; and 
THURMAN MITJ, DITCH COMPANY; 

Petitioners/ Appella.11ts, 

vs. 

BOiSE PRQjECT BOARD OF CONTROL, 
and NE\V YORK IRRIG,A.T!ON DISTRICT, 

Petitioners, 

vs. 

TOAl-10 DFPARTMFNT OF WATFR 

RESOURCES; and GARY SPACKMAN, in 
his capacity as the Director of the Idaho 
Department of Water Resources; 
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Respondents, 

and 

SUEZ WATER IDAHO, INC., 

Intervenor/Respondent. 

IN THE MATTER OF ACCOUNTING FOR 
DISTRIBUTION OF WATER TO THE 
t'EUERAL UN-STREAM KESt1{VUlKS IN 
\VATER DISTRICT 63 BEFORE THE 
IDAHO DEPARTMENT OF WATER 
Kt..:SUU Kl.:l:•;:s 

TO: THF PARTTFS. ANO THFTR f'OTTNS.FT' OF RFr.ORO ANO THF r.T .PRK OF Tl-IP 

COURT IN THE ABOVE-CAPTIONED ACTION 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named Petitioners/Appellants, Ballentyne Ditch Company, Boise 

Vaiiey irrigation Ditch Company, Canyon County Water Company, Eureka Water Company, 

Farmers' Co-operative Ditch Company, Middleton Mill Ditch Company, Middleton Irrigation 

Association, Inc., Nan1pa & Meridian Irrigation District, New Dry Creek Ditch Compa.11.y, 

Pioneer Ditch Company, Pioneer Irrigation District, Settlers Irrigation District, South Boise 

Water Company, and Thurman Mill Ditch Company ("Ditch Companies" or "Appellants"), 

appeai against the above-named Respondents to the Idaho Supreme Court from the portions of 

the district court's September 1, 2016 Memorandum Decision and Order, September 1, 2016 

Judgment, and November 14, 2016 Order Denying Rehearing, entered in the above-captioned 

action, which affirmed; in part; the October 20; 2015 Amended Final Order issued by the 

Director of the Idaho Department of Water Resources ('"Director" and "IDWR"), In the }vfatter of 

Accounting for Distribution of Water to the Federal On-Stream Reservoirs in Water District 63 

("Contested Case"). Copies of the Orders and Judgment being appealed are attached to this 

notice. 
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This IS NOT an expedited appeal pursuant to Idaho Appellate Rule ! 2.2. 

2. The Ditch Companies have a dght to appeal to the Idah.o Supreme Court and the 

Orders and Judgment described in Paragraph I above are appealable under and pursuant to Idaho 

Rule of Civil Procedure 54(a) and Idaho Appellate Rule i i(a)(2). 

3. The Ditch Companies present the following preliminary list of issues on appeal, 

while reserving the right to raise additionai issues as they deem necessary: 

a. The district court erred in sections IV. A. and IV. B. of its Memorandum 

Decision and Order by affirming tl1e Director's erroneous legal conclusion that \Vater required to 

be released from Arrowrock, Anderson Ranch and Lucky Peak Reservoirs ("Boise River 

Resenroirs" or "reservoirs") for flood control pu11..,oses hfills" or ~~satisfies" the existing reserv·oir 

storage rights, so that water stored in the reservoirs after flood control releases and beneficially 

used by the Ditch Companies is not ston:d or used pursuant to those water rights. 

b. The Director's decision to use IDWR's water right accounting program to 

imp1ement the :1forementioneil legal concl11sinn to tn~::1t the existing WHter rights fnr the Roise 

River Reservoirs as "filled" or "satisfied" by water that is released for flood control violates 

constitutional or statutory provisions, exceeds the Director's statutory authority, is arbitrary, 

capricious, an abuse of discretion, and is not supported by substantial and competent evidence on 

the record as a whole because: 

(1) It conflicts with and undermines the congressionally-authorized 

operating plan for the Boise River Reservoirs ("reservoir operating plan") developed and 

approved by the United States Bureau of Reclamation (the "Bureau"), the United States ,A .. rmy 

Corps of Engineers, the State of Idaho, and the storage spaceholders under which the reservoirs 

have been jointly opeiated foi beneficial use stoiage arid flood control since the 1950s (i.e., 

operated in a manner that both minimizes the risks of downstream flooding and property 
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damage, and maximizes the physical storage of water for beneficial use), 

(2) It conflicts ·with an.d undermines the storage vvater rights an.d the 

spaceholders' storage contracts which are based on the actual storage of water in the reservoirs 

_,_, _.._ ' 1 .c ' _J ' 1 ..._, ' .._, 1 
pUI":suaru LU Ult: :sLuragt: water ng1u:s u1 a\.:i.:uruacu.:t: WlLU tut: n::::st:rvuir upt:rauug p1au. 

(3) It divests or subordinates the Ditch Companies' storage rights 

without due process ofiaw and consiiiutes an unconstitutional taking of the Ditch Companies' 

water rights and contract rights. 

(4) ft -ii;;:_ l"nntr~ry t" thP hi,;;:tf\ril' ~clrninii;;::tr~tinn ofthP Aoii.:.P RivPr 

Reservoir storage water rights by Boise River watermasters and the actual storage, delivery and 

beneficial use of vvater stored in the reservoirs. 

(5) The Director erred by disregarding and/or rejecting the testimony 

of Water District 63 vvatern1asters and water users that tli.e storage of water in the Boise River 

Reservoirs following flood control releases has occurred and continues to occur pursuant to the 

reservoir storage rights, under the priorities of those rights, and is not subject to the delivery 

demands of junior water rights and future appropriations of water. 

(6) The Director erred by disregarding and/or rejecting the testimony 

of Water District 63 watermasters that they have not and do not ad1ninister Boise River 

Reservoir storage water rights as "filled" or "satisfied" by water that is released for flood control 

at the point of"paper fiii" under iDWR's water right accounting program. 

(7) The Director erred by disregarding the June 4, 2015 A_[fidavil of 

Robert J. Sutter, the author ofIDWR's ,vater right accounting prograin. 

c. The district court erred in section IV. of its Memorandum Decision and 

Order by refr1sing to consider the reservoir operating pla..11 in its revie1;,v of the Director's legal 
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conclusion that the existing water rights for the Boise River Reservoirs are "filled" or "satisfied" 

d. The district court erred in section V. of its Memorandum Decision and 

Q;de; by affirming the following unlawful procedures in the Director's conduct of the Cuniested 

Case: 

(i) The Director exceeded his authority by sua sponte initiating the 

Contested Case. 

IDWR's prior, internal adoption and use of the water right accounting program to determine the 

rulemaking requirements of the Idaho Administrative Procedure Act. 

(3) The Director erred by failing to stay the Contested Case pending 

the resolution of the ciaims for water rights in SRBA Consolidated Subcase Nos. 63-33732, et 

al., which are pending before the SRBA Court, and which were pending prior to the Director's 

sua sponte initiation of the Contested Case. 

(4) The Director erred by failing to stay or dismiss the Contested Case 

because ait indispensable and necessary party, the Bureau, titled holder of storage ,vater rights 

which were the subject of the Contested Case, was not a party to or bound by the Contested 

Case. 

(5) The Director violated his duties and exceeded his authority as the 

a fair, impartial and equitable hearing in the Contested Case. 

(6) 

addressed by the Contested Case. 
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(7) The Director erred by denying the Ditch Companies' requests that 

(8) The Director erred by presenting witness testimony and 

witnesses, staff and legal counsel concerning the testimony and evidence presented during the 

hearing; and gathering evidence and guiding and/or directing iDWR witness testimony and 

exhibits. 

(9) The Director erred hy H11flwing TOWR to pHrtlc,ipHtf" ::1~ H pHrty 

(and, particularly, an adversarial party) in the Conlested Case. 

(10) 

provide evidence as an expert witness regarding matters not identified in any expert disclosure, 

deposition. 

(11) The Director erred by relying on documents that were not 

presented during the hearing or adequately identified as officially noticed as required by IDAPA 

37.01.01.602. See also, IDAHO CODE§ 67-5242(3). 

e. The district court erred in section VI. of its of its l'vfernorandu;;1 Decision 

and Order by denying the Ditch Companies' request for attorney's fees and costs. 

f. T'ne: Ditch Companies are entitled to attorney"s fees and costs on appeal. 

4. The record in the above-captioned matter HAS NOT been sealed either in whole 

or in part. 

5. a. The Ditch Companies request the reporter's transcripts on appeal. 

reporter's transcripts in electronic format: 
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(a) Hearing on the Ditch Comoanies' Motion to Stav. held on 
- .I. .,,. .,. 

4.i\pri1 5, 2016, ,:vith Sabrina Vasquez as the Court Reporter; a11d 

(b) Hearing on Petitions for Judicial Review, held on July 11, 

2016, Vvith Sabrina Vasquez as the Court Reportei (the Ditch Companies request the transcript 

from the entire hearings before the Court on July 11, 2016, including any portion of the hearing 

which was before the Court concerning SRBA Subcase Nos. 63-33732, ei al.). 

(2) The Ditch Companies request a copy of the transcripts from the 

agency proceedings before the Director and IDWR. which were previously induded in the record 

before this Court as identified in the December 24, 2015 Notice of Lodging Agency Record and 

Transcript 11,tth the .. 4ge.ttCJ', Jan.ua..ry 19, 2016 £"1atice of Lodging Settled .A.gency Record lvit,l: 

District Court, and January 19, 2016 Order Settling the Agency Record and Transcript. 

6. The Ditch Compa..~ies request the following docUi11cnts in the above-captioned 

matter to be inciuded in the cierk's record in addition to those automaticaiiy inciuded under 

Idaho Appellate Rule 28: 

I Date· f Document-Nam_e_______ --------- I 
112/17/2015 ' Ditch Companies' Petition for Ju~!_c~~--~~~~-~~-- ··- ___ -·······-··- _______ · ·-------·- -·--·-- - ] 

112/17/2015 Notice of Appeal and Petition for Judicial Review of Final Agency Action I 

Li 1 ?/??/?01 < 't~~~t:~~Iof;~~~~9~"::: ;r~:;;;,;,a;:;·~e;;3~~;t:;1ga:~=:_~asell 
NntirP nfRP!=!<::<::ignmPnt 

112/23/2015 ~.:::~.:i~~t<;~~~e:g ~:,~:~esReview of Final Order ofDirectorof I 
~-----+--. -: ---. -·------·-·---·-··-··-·-·-·-···-··-·-··-·--··-··-·-··-·-···-·····-···-. ··-··- ···········. ...... ··-···· .... ···-·····--·-···--··-·-·--·-··--1 

I 12/24/2015 i Notice of Lodgmg ,4igency Record a.11d Tra.11scnpt with the .A~gency ·---- I 
r-T272si20T5--------:-Motioii-to-co·nsoiidate-----····----------- 1 
t·--1z13oi2015-----rorder Co°iisolidatiiigProceedings 
! 1 ,., r," 1 f,. i Objection to ,i~gency Record and ~.1otion to i\.ugment ___ ---~ ~;~iu; ;1_ 6 1 Ditch C-omp_--__ ~~~=-s-~-~~!_,~~--~--~-~--~-~-~--1:··--~-ency Reco--i;--d Lo_u_··-=~------- ~I 

! Supplemental Objection to Agency Record and Motion to Augment 
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~;:~~-:: ' ::c:~~~~~;;;~t and Transcrip1 ' ; 
I 

.. - ·- - -----··-·-·--------·--------! 

I 2/4/2016 •- Order Granting Appearance as Motion to Intervene and Granting Same 
I 

f-1/IV?m_" _________ ; Roic;:r. Pmir.P.t Rmmi of f'ontml Pr.titionr.r'_,;: Rrir.f 

1-I -,,_ ·-,o-·r-,n-1 .::----'--!--.-- J - - ---- • --------------·------.-----------· ·- · · · ·- · ---- · · · -- ·------ · ------------------------------------------------------------------- ------------------------------------------~ I J10, ... v1v I Ditch Companies' ~vfohon to Stay 

._I _31_'8_12_0_1 o_' __ J ~~~~~:~ompanies ' __ ~ie~~~~~~-~~ -~~~~~-~~ ~~ti~~-~~--~-tay 

I 3/8/2016 ! Ditch Companies' Opening Brief _________________________ J 

Wi:~~~~6 ~: ;:,~B;f~;:::::~tc:e~:::~ ~:~:~:~s:view ~ 
13/21/2016 Respondents' Response to Ditch Companies' Motion to Stay I 
13/29/2016 Reply Memorandum in Support-of"fiitch Companies' Motion to Stay I 
r3-/3 l /2·0--l 6 __ 4----D_it_c_h_C_o_m_p_an_ie-s'_R_e_p_ly-in-Su_p_p_o_rt_o_f_M_o_t_io_n_t_o __ S_ta_y ____ ----------------------------------- ---- ·1 

I 4/6/2016 Order Denying Motion to Stay ----------------·-------------- -------------------------! 

~:~:: t:::~~;~:::::::n:: Gary Spackman 1 
l_512/2016 _________ LRe~p-ondents_· ~rt1!~~-;i~-~fCompli~~~-ancfNotke-ofErrata --------- - ___ _,. . 1 
1 5/6/2016 1 Petitioners' Reply Hriet I l 5/6/2016 j[)it<h~CO. .. pa.,ies' Reply Brief ---------- -----------------------~ 

9ii/20i6 I Memor~~~ _?~~~~-i~-~--~nd Ord_e_r ___________________ ___, 

9/1/2016 I Judgment 
---------------------------- -------------

9/9/2016 Petition for Rehearing 
-- --------------------------------+----------------------------------------

9/22/2~!-~------ ____ I __ ~~~~~-~~~ Entities' Petition for Reh~arin __ g ____ _ 

9/22/2016 j Petition for Rehearing 

: 9/23/2016 ] Memorandum in Support of Respondents' Petition for Rehearing 

10/6/2016 I Suez's Memorandum in Support of~ Petition-"tbr-Rehearing -------i 

rt 0/6/20T6···--·--t-Memorandum in Suooort-o"ttiie Irriaators;-·Petition for Rehearing 

1'1/14/2016 ~ Order Denyi~~-~~~-~~ing - -------------- ----- ---=·-::~~~-------------- __________ I 

7. Not applicable. 

a. A copy of this Notice of Appeal has been served on each reporter of whom 

a transcript has been requested as naiued below at the addrnss set out below: 
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Sabrina Vasquez, Court Reporter 
25 Northridge Way 
T ,,..,.nma Tn Q'l 1. 'l 2 ..,..,_._v.11..1.....,, .&...l.-' u..,1..,..,u 

b. The estimated fee for preparation of the reporter's transcripts has been 

c. The estimated fee for preparation of the clerk's record has been paid. 

d. The appellate filing fee has been paid. 

e. Service has been made upon all parties required to be served pursuant to 

Idaho Appellate Rule 20. 

r fl.. "' . 
REPSECTFULL Y submitted this_;, __ day of t.Jec.u...hr , 2016. 

SAWTOOTH LAW 0FF!CES, PLLC 

-.it;,Ll,,I_" _i.Jr,,,,.__, __ 
By_:_IV"_~_~_.;_I:_/_ I ""-"""' __ ..r--_--1--1 _____ _ 

Daniel V. Steenson 
Allomeys for the Ditch Companies 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ tt... day of Du.~,..h<r , ?011', T """s"rl o tn,,, 

and correct copy of the foregoing DITCH COMPANIES' NOTICE OF APPEAL to be served 
by the method indicated below, and addressed to the following: 

Original to: 

Clerk of the District Court 
Snake River Basin Adjudication 
253 3rd Avenue North 
P.O. Box 2707 
Twin Falls, ID 83303-2707 
Facsimile: (208) 736-2121 

Copies to: 

Lawrence G. Wasden 
Attorney General 
STATE OF IDAHO 
P.O. Box 83720 
Boise, ID 83 720 

Garrick L. Baxter 
Deputy Attorney Generai 
STATE OF IDAHO - lDWR 
P.O. Box 83720 
Boise, ID 83720 
Fm,simile· (?OR) ?R7-1'70/l 

E-Mail: garrick.baxter@idwr.idaho.gov 

Director 
IDAHO DEPARTMENT OF WATER RESOURCES 
322 E. Front Street, 6th Floor 
P.O. Box 83720 
Roise, 10 R17?/l 

Facsimile: (208) 287-6700 

Albert P. Barker 
~hP11Py M. n~v1~ 

BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson, Suite 102 
PO Rox ?119 
Boise, ID 83701-2139 
Facsimile: (208) 344-6034 
E-Mail: apb@idahowaters.com 

smd@idahov1aters.com 
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( ) U.S. Mail, Postage Prepaid 
( ) Hand Deii vered 
~ Overnight Mail 
( ) Facsimile 

(X) lJ .S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic I CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic/ Civi-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic I CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) J-hm,l npJi"PrP.cJ 

( ) Overnight Mail 
( ) F acsi.rnile 
( ) F.le~tronic I r'.M-F.r'.F 



Michael P. Lawrence 
GIVENS PURSLEY, LLP 
h01 W. R.!'.lnnnrl. "t. 
P.O. Box 2720 
Boise, ID 83701-2720 
Facsimiie: (208) 388-i300 
E=!v1ail: mp1@givenspurs1ey.com 

Erika E. Malmen 
PERKINS COIE, LLP 
1111 \V. Jefferson Street, Suite 500 
P.O. Box 737 
Boise, iD 8370i-0737 
Facsimile: 343-3232 
E-Mail: emalmen@perkinscoie.com 

David W. Gehlert 
U.S. DEPARTMENT OF JUSTICE 

999 18th Street 
South Terrace - Suite 370 
Denver, CO 80202 
Facsimile: (303) 844-1350 
F-M::111· O}lviil.CT?hlPrt@11"rlnj.gov 

Jruucs C. Tucker 
IDAHO POWER COMPANY 
1221 W. Idaho St. 
P.O. Box 70 
Boise, ID 83707 
Fm,similP· (?OR) 4'1-?R07 

E-Mail: jamestucker@idahopower.com 

Charles F. McDevitt 
MCDEVITT & MILLER, LLP 
420 W. Bannock 
P.O. Box 1543 
RnisP, ,n R,701 

E-Mail: chas@mcdevitt.org 

jerry A. Kiser 
Attorney at Law 
P.O. Box 8389 
Boise, ID 83707 
F-Mail· jkiser@cahlenne.net 
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(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight !vfail 
( ) Facsimile 
( ) Electronic/ CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight tv1ail 
( ) Facsimile 
( ) Eiectronic / CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic / CM-ECF 

(X) U.S. ~v1at1, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic.: / Civf-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) F acsin1ile 
( ) FlPrtrnnir / rM-FrF 

(X) U.S. iviail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsiff1i1e 
( ) Electronic / CM-ECF 



Travis L. Thompson 
Paul L. Arrington 
RAl1k'.Pl1 Rn(:J..J()I -r J& '-111,,10..:01\.r Tr P .--a .. ,..,.,.,. .. .._...._..._ .._.._ __ 4 •-- ,1, - .._,_.i.•,1..a. Y"-"~, &..J"'--1..1. 

195 River Vista Place, Suite 204 
Twin Falls, ID 83301-3029 
Facsimiie: (208) 735-2444 
E= ~1ail: tlt@idahovvaters.com 

pla(@,idahowaters.com 

W. Kent Fletcher 
FLETCHER LAW 0FFiCE 

1200 Overland Ave. 
P.O. Box 248 
Burley, ID 83318 
Facsimile: (208) 878-2548 
E-Mail: wkf@pmt.org 

Rex R. Barrie 
W ATERMASTER WATER DISTRICT 63 
10769 West State Street 
P.O. Box 767 
Star, ID 83669 
F::1c,;;imilP-· (?OR) QOR-"4R 1 

Ron Shurtleff 
W ATERMASTER WATER DISTRICT 65 
102 N. Main Street 
Payette, ID 83661 
Facsimile: 642-1042 
F-M::1il· w::itP.rni.;;tfi.c;@.;;rvinet.com 

Sabrina Vasquez 
25 Northridge Way 
Jerome, ID 83338 
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(X) U.S. Mail. Posta2:e Prenaid 
... .,. ., "'"' .I. 

( ) Hand Delivered 
( ) Overnight t-.1ail 
( ) Facsimile 
( ) Electronic I CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mai1 
( ) Facsimile 
( ) Electronic / CM-ECF 

(X) U.S. Mail, Posi.age Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic / CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Eiectronic I CM-ECF 

(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic/ Clvi-ECF 

Daniel V. Steenson ' 


